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IN THE SUPREME COURT OF THE STATE OF IDAHO 
THE CITY OF MERIDIAN, an Idaho municipal 
corporation, Supreme Court Case No. 39006 
Plaintiff-Counterdefendant-Appellant, 
vs. 
PETRA INCORPORATED, an Idaho corporation, 
Defendant-Counterclaimant-Respondent. 
CLERK'S RECORD ON APPEAL
 
Appeal from the District Court of the Fourth Judicial District, in and for the County of Ada.
 
HONORABLE RONALD J. WILPER
 
KIMJ. TROUT THOMAS G. WALKER 
ATTORNEY FOR APPELLANT ATTORNEY FOR RESPONDENT 
BOISE, IDAHO BOISE, IDAHO 
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Date: 11/9/2011 Fourth Judicial District Court - Ada County User: CCTHIEBJ 
Time: 08:53 AM ROA Report 
Page 1 of 40 Case: CY-OC-2009-07257 Current Judge: Ronald J. Wilper 
The City Of Meridian vs. Petra Incorporated 
The City Of Meridian vs. Petra Incorporated 
Date Code User 
4/16/2009 NCOC CCRANDJD 
COMP CCRANDJD 
SMFI CCRANDJD 
4/21/2009 NOAP MCBIEHKJ 
4/24/2009 AFOS CCGARDAL 
5/1/2009 MODQ CCNELSRF 
5/6/2009 ANSW CCAMESLC 
NOTS CCNELSRF 
5/7/2009 ORDR CCNELSRF 
CHJS CCNELSRF 
DISF CCNELSRF 
NOTC CCNELSRF 
5/22/2009 RPLY CCWRIGRM 
5/28/2009	 NOTC DCJOHNSI 
HRSC DCJOHNSI 
6/5/2009 NOTS CCNELSRF 
6/29/2009 STIP CCBURGBL 
MOTN CCBURGBL 
AFFD CCBURGBL 
AFSM CCBURGBL 
NOHG CCBURGBL 
HRSC CCBURGBL 
MEMO CCPINKCN 
7/8/2009	 AMEN CCTOWNRD 
HRSC CCTOWNRD 
AFFD CCTOWNRD 
7/10/2009	 MOTN CCBOYIDR 
MEMO CCBOYIDR 
NOHG CCBOYIDR 
New Case Filed - Other Claims 
Complaint Filed 
Summons Filed 
Notice Of Appearance (T Walker for Petra) 
Affidavit Of Service 4.21.09 
Motion To Disqualify 
Answer (Walker for Petra) 
Notice Of Service 
Order Disqualifing Judge Cheri C. Copsey 
Change Assigned Judge: Self Disqualification 
Disqualification Of Judge - Self 
Notice of Reassignment to Judge Ronald J. 
Wilper 
Plaintiff/Counter Defendant City of Meridians 
Reply to the Defendant/Counterclaimant Petra 
Incs Counterclaim 
Notice of Status Conf 
Hearing Scheduled (Status 06/30/2009 03:45 
PM) 
Notice Of Service 
Stipulation for Entry of Sceduling and Planning 
Order 
Motion to Compel 
Affidavit of Thomas G Walker 
Affidavit In Support Of Motion 
Notice Of Hearing (7/20/09@3:00pm) 
Hearing Scheduled (Hearing Scheduled 
07/20/200903:00 PM) 
Petra Incorporated's Memorandum in Support of 
Motion to Compelt the Meridian of Meridian 
Amended Notice of Hearing to Correct Clerical 
Error 
Hearing Scheduled (Hearing Scheduled 
07/20/200903:00 PM) Correct Clerical Error 
Affidavit of Thomas Walker 
Motion for Leave to File First Amended 
Counterclaim 
Memorandum in Support of Motion for Leave to 
File First Amended Counterclaim 
Notice Of Hearing 
Judge 
Cheri C. Copsey 
Cheri C. Copsey 
Cheri C. Copsey 
Cheri C. Copsey 
Cheri C. Copsey 
Cheri C. Copsey 
Cheri C. Copsey 
Cheri C. Copsey 
Cheri C. Copsey 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
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Date: 11/9/2011 Fourth Judicial District Court - Ada County User: CCTHIEBJ 
Time: 08:53 AM ROA Report 
Page 2 of 40 Case: CV-OC-2009-07257 Current Judge: Ronald J. Wilper 
The City Of Meridian vs. Petra Incorporated 
The City Of Meridian vs. Petra Incorporated 
Date Code User 
7/10/2009 HRSC CCBOYIDR 
7/13/2009	 MEMO CCWRIGRM 
AFFD CCWRIGRM 
7/14/2009	 NOTS CCBURGBL 
MOTN CCPRICDL 
MEMO CCPRICDL 
MOTN CCPRICDL 
7/15/2009 ORDR DCJOHNSI 
7/16/2009 MEMO CCTOWNRD 
MEMO CCTOWNRD 
7/20/2009	 NOSV CCHOLMEE 
AFFD CCHOLMEE 
7/22/2009 NOTS CCAMESLC 
7/28/2009 HRSC DCABBOSM 
HRSC DCABBOSM 
ORDR DCABBOSM 
8/10/2009 MEMO CCSIMMSM 
8/12/2009	 REPL CCBOYIDR 
8/17/2009	 DCHH DCKORSJP 
8/19/2009	 ORDR DCJOHNSI 
8/21/2009	 ANSW CCLATICJ 
NOTC CCLATICJ 
9/15/2009	 MOTD CCTOWNRD 
MEMO CCTOWNRD 
NOHG CCTOWNRD 
Hearing Scheduled (Motion 08/17/2009 02:00 
PM) Motion for Leave to File First Amended 
Counterclaim 
Plaintiffs Memorandum in Opposition to Petra 
Incs Motion to Compel the City of Meridian 
Affidavit of Kim J Trout 
Notice Of Service 
Motion to Shorten Time for Hearing 
Memorandum in Support of Plaintiff's Motion to 
Strike 
Plaintiff's Motion to Strike 
Order to Shorten Time 
Petra Incorporated's Reply Memorandum in 
Support of Motion to Compel Discovery 
Responses 
Petra Incorporated's Reply Memorandum in 
Opposition to Plaintiff's Motion to Strike 
Notice Of Service 
Supplemental Affidavit of Kim J Trout in Support 
of Memorandum in Opposition 
Notice Of Service 
Hearing Scheduled (Court Trial 02/17/2010 
09:00 AM) 10 days 
Hearing Scheduled (Civil Pretrial Conference 
02/09/2010 03:30 PM) 
Order Setting Proceedings and Trial 
PL's Memorandum in Opposition to OF's Motion 
for Leave to File First Amended Counterclaim 
Reply Memorandum in Support of Motion for 
Leave to File First Amended Counterclaim 
Hearing result for Motion held on 08/17/2009 
02:00 PM: District Court Hearing Held 
Court Reporter: Diane Cromwell 
Number of Transcript Pages for this hearing 
estimated: Less than 100 Pages Motion for 
Leave to File First Amended Counterclaim 
Order Granting Motion to File Amended 
Counterclaim 
Petra Incorporated's Answer to Complaint and 
First Amended Counterclaim 
Notice of Service of Discovery Responses 
Motion To Dismiss 
Memorandum in Support of Motion 
Notice Of Hearing 
Judge 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
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Date: 11/9/2011 Fourth Judicial District Court - Ada County User: CCTHIEBJ 
Time: 08:53 AM ROA Report 
Page 30f40 Case: CV-OC-2009-07257 Current Judge: Ronald J. Wilper 
The City Of Meridian vs. Petra Incorporated 
The City Of Meridian vs. Petra Incorporated 
Date Code User Judge 
9/15/2009 HRSC CCTOWNRD Hearing Scheduled (Motion to Dismiss Ronald J. Wilper 
10/05/200901:30 PM) 
9/16/2009 MOTN CCSIMMSM Motion to Alter Scheduling Order or In The Ronald J. Wilper 
Alternative For Enlargement of Time 
AFFD CCSIMMSM Affidavit of Kim J. Trout in Support of Motion Ronald J. Wilper 
9/21/2009 REPL CCLATICJ Plaintiff/Counter Defendant City of Meridian's Ronald J. Wilper 
Reply to the Defendant/Counter Claimant Petra, 
Incorporated's Amended Counterclaim 
9/28/2009 MEMO CCSIMMSM Plaintiff's Memorandum in Opposition to Ronald J. Wilper 
Defendant's Motion to Dismiss 
AFFD CCSIMMSM Affidavit of Keith Watts in Support of Plaintiff's Ronald J. Wilper 
Memorandum in Opposition to Defendant's 
Motion to Dismiss 
9/30/2009 NOTS CCSIMMSM Notice Of Service Ronald J. Wilper 
NOTC CCSIMMSM Notice of Vacation of Hearing on Motion to Ronald J. Wilper 
Dismiss Plaintiff's Complaint Under I.R.C.P. 
12(b)(6) 
HRVC CCSIMMSM Hearing result for Motion to Dismiss held on Ronald J. Wilper 
10/05/200901:30 PM: Hearing Vacated 
MEMO CCBOYIDR Memorandum in Support of Motion to Alter Ronald J. Wilper 
Scheduling Order or in the Alternative for 
Enlargement of Time 
MISC CCNELSRF Non Opposition to Plaintiffs's Motion to Alter Ronald J. Wilper 
Scheduling Order or in the Alternative For 
Enlargment of Time 
10/1/2009 MOTN CCSIMMSM Petra's Motion for Court Ordered Mediation Under Ronald J. Wilper 
Rule 16(k) and the Construction Management 
Agreement 
AFFD CCSIMMSM Affidavit of Thomas G. Walker Dated October 1, Ronald J. Wilper 
2009 
MEMO CCSIMMSM Memorandum in Support of Petra's Motion for Ronald J. Wilper 
Court Ordered Mediation 
10/2/2009 NOTS CCSIMMSM Notice Of Service Ronald J. Wilper 
NOHG CCSIMMSM Notice Of Hearing Ronald J. Wilper 
HRSC CCSIMMSM Hearing Scheduled (Motion 10/26/200904:30 Ronald J. Wilper 
PM) DF Petra Incorporated's Motion for court 
Ordered Mediation Under Rule 16(k) and the 
Construction Managemnet Agreement 
10/16/2009 HRSC CCPRICDL Hearing Scheduled (Motion for Summary Ronald J. Wilper 
Judgment 12/14/200901 :30 PM) 
NOTH CCPRICDL Notice Of Hearing Ronald J. Wilper 
10/19/2009 RSPN CCSIMMSM Plaintiff's Response to Defendant's Motion for Ronald J. Wilper 
Court Ordered Mediation Under Rule 16(k) and 
the Construction Management Agreement 
AFFD CCSIMMSM Affidavit of Kim J. Trout in Suport of Plaintff's Ronald J. Wilper 
Response to Defendant's Motion 
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Date: 11/9/2011 Fourth Judicial District Court - Ada County User: CCTHIEBJ 
Time: 08:53 AM ROA Report 
Page 4 of40 Case: CV-OC-2009-07257 Current Judge: Ronald J. Wilper 
The City Of Meridian vs. Petra Incorporated 
The City Of Meridian vs. Petra Incorporated 
Date Code User Judge 
10/19/2009 AFFD CCAMESLC Affidavit of Kim Trout in Support of Response to Ronald J. Wilper 
Defendant's Motin for Court Ordered Mediation 
and the Construction Management Agreement 
10/20/2009 NOTS CCPRICDL Notice Of Service Ronald J. Wilper 
NOTS CCDELAAA Notice Of Service Ronald J. Wilper 
10/21/2009 REPL CCBOYIDR Reply Memorandum in Support of Petra's Motion Ronald J. Wilper 
for Court Ordered Mediation 
10/26/2009 ORDR DCJOHNSI Order Granting Motion for Court Ordered Ronald J. Wilper 
Mediation 
10/30/2009 NOTS CCWRIGRM Notice Of Service Ronald J. Wilper 
11/9/2009 NOTS CCNELSRF Notice Of Service Ronald J. Wilper 
11/12/2009 AMEN CCRANDJD Amended Notice of Hearing re Ronald J. Wilper 
Defendant/Counterclaimant's Motion for 
Summary Judgment, Dismissal of Complaint with 
Prejudice and Award of Costs and Fees (02/08/10 
@ 1:30 pm) 
HRSC CCRANDJD Hearing Scheduled (Motion for Summary Ronald J. Wilper 
Judgment 02/08/201001:30 PM) 
Defendant/Counterclaimant's Motion for 
Summary JUdgment, Dismissal of Complaint with 
Prejudice and Award of Costs and Fees 
STIP CCBOURPT Stipulation to Reset Trial Ronald J. Wilper 
11/17/2009 NOTS CCMCULI Notice Of Service Ronald J. Wilper 
MOTN CCAMESLC Motion for Protective Order that Certain Discovery Ronald J. Wilper 
Not be Had 
AFSM CCAMESLC Affidavit In Support Of Motion for Protective Order Ronald J. Wilper 
(2) 
MEMO CCAMESLC Memorandum in Support of Motion for Protective Ronald J. Wilper 
Order 
MOTN CCAMESLC Motion to Shorten Time Ronald J. Wilper 
HRSC CCAMESLC Notice of Hearing (Motion to Shorten Time and Ronald J. Wilper 
Motion for Protective Order 11/23/200902:00 
PM) 
11/18/2009 NOTS MCBIEHKJ Notice Of Service Ronald J. Wilper 
11/19/2009 ORDR DCJOHNSI Order to Shorten Time Ronald J. Wilper 
AFFD CCNELSRF Supplemental Affidavit of Thomas Walker Dated Ronald J. Wilper 
11/19/09 
NOTS CCNELSRF Notice Of Service Ronald J. Wilper 
11/20/2009 AFFD MCBIEHKJ Second Supplemental Affidavit of Thomas G Ronald J. Wilper 
Walker 
NOTD MCBIEHKJ Notice Of Taking Deposition Ronald J. Wilper 
MEMO CCWRIGRM Plaintiffs Memorandum in Opposition to Ronald J. Wilper 
Defendants Motion for Protective Order 
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Date: 11/9/2011 Fourth Judicial District Court - Ada County User: CCTHIEBJ 
Time: 08:53 AM ROA Report 
Page 5 of40 Case: CV-OC-2009-07257 Current Judge: Ronald J. Wilper 
The City Of Meridian vs. Petra Incorporated 
The City Of Meridian vs. Petra Incorporated 
Date Code User Judge 
11/23/2009 DCHH DCJOHNSI Hearing result for Motion held on 11/23/2009 Ronald J. Wilper 
02:00 PM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated:50 
11/24/2009 MOTN CCTOWNRD Plaintiffs Motion for Reconsideration Ronald J. Wilper 
11/25/2009 NOTS CCMCLILI Notice Of Service Ronald J. Wilper 
11/30/2009 ORDR DCJOHNSI Order Granting Motion for Protective Order Ronald J. Wilper 
12/7/2009 CSRM CCTOWNRD Mediation Status Report Ronald J. Wilper 
NOTS CCTOWNRD Notice Of Service Ronald J. Wilper 
12/8/2009 AFFD CCMASTLW Affidavit of Kim Trout in Support of Motion & Ronald J. Wilper 
Memorandum Seeking Reconsideration 
MEMO CCMASTLW Memorandum in Support of Motiion of Ronald J. Wilper 
Reconsideration 
AFFD CCMASTLW In Camera Affidavit of Kim Trout in Support of Ronald J. Wilper 
Motion & Memorandum Seeking Reconsideration 
12/14/2009 NOTS CCSIMMSM Notice Of Service Ronald J. Wilper 
12/15/2009 NOTS CCNELSRF Notice Of Service Ronald J. Wilper 
12/17/2009 NOTS CCWRIGRM Notice Of Service Ronald J. Wilper 
12/21/2009 NOTC CCWRIGRM Petras Notice of Vacation of Hearing on Motion Ronald J. Wilper 
for Summary Judgment 
HRVC CCWRIGRM Hearing result for Civil Pretrial Conference held Ronald J. Wilper 
on 02/09/2010 03:30 PM: Hearing Vacated 
1/11/2010 NOTS CCNELSRF (2) Notice Of Service Ronald J. Wilper 
1/20/2010 ORDR DCJOHNSI Order Resetting Trial Ronald J. Wilper 
HRSC DCJOHNSI Hearing Scheduled (Court Trial 09/01/2010 Ronald J. Wilper 
09:00 AM) 
HRSC DCJOHNSI Hearing Scheduled (Pretrial Conference Ronald J. Wilper 
08/24/201003:30 PM) 
1/2712010 ORDR DCABBOSM Order Denying Motion for Reconsideration Ronald J. Wilper 
NOTD CCSIMMSM Notice Of Taking Deposition Pursuant to 30(b)(1) Ronald J. Wi/per 
of Tammy de Weerd 
NOTD CCSIMMSM Notice Of Taking 30 (b)(1) Deposition of Joseph Ronald J. Wilper 
W. Borton 
NOTD CCSIMMSM Notice Of Taking 30 (b)(1) Deposition of Franklin Ronald J. Wilper 
G. Lee 
NOTD CCSIMMSM Notice Of Taking 30 (b)(1) Deposition of Will Berg Ronald J. Wilper 
2/1/2010 AFSB CCDWONCP Affidavit Of Service And Subpoena (01/28/10) Ronald J. Wilper 
2/2/2010 NOTS CCSIMMSM Notice Of Service Ronald J. Wilper 
2/3/2010 NOTD CCTOWNRD (5) Notice Of Taking Deposition Ronald J. Wilper 
AFOS CCTOWNRD Affidavit Of Service (1-31-10) Ronald J. Wilper 
2/5/2010 NOTS CCSIMMSM Notice Of Service Ronald J. Wilper 
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Date: 11/9/2011 Fourth Judicial District Court - Ada County User: CCTHIEBJ 
Time: 08:53 AM ROA Report 
Page 6 of 40 Case: CV-OC-2009-07257 Current Judge: Ronald J. Wilper 
The City Of Meridian vs. Petra Incorporated 
The City Of Meridian vs. Petra Incorporated 
Date Code User 
2/17/2010 AMEN CCSIMMSM 
AMEN CCSIMMSM 
AMEN CCSIMMSM 
AMEN CCSIMMSM 
AMEN CCSIMMSM 
AMEN CCSIMMSM 
AMEN CCSIMMSM 
AMEN CCSIMMSM 
AMEN CCSIMMSM 
AMEN CCSIMMSM 
2/19/2010 NOTS CCNELSRF 
2/22/2010 NOTD CCMASTLW 
2/25/2010 AFOS CCKELLMA 
3/4/2010 NOTS CCMASTLW 
3/5/2010 NOTS CCWRIGRM 
3/10/2010 NOTC CCNELSRF 
3/23/2010 NOTS CCLATICJ 
3/24/2010 AMEN CCWRIGRM 
AMEN CCWRIGRM 
3/30/2010 NOTC CCSIMMSM 
3/31/2010 MOTN CCKELLMA 
NOHG CCKELLMA 
HRSC CCKELLMA 
4/1/2010 MEMO CCCHILER 
AFFD CCCHILER 
Amended Notice of Taking Audio-Video 
Deposition of Tammy De Weerd 
Amended Notice of Taking Audio-Video 
Deposition of Keith Bird 
Amended Notice of Taking Audio-Video 
Deposition of Keith Watts 
Amended Notice of Taking Audio-Video 
Deposition of Ted Baird 
Amended Notice of Taking Audio-Video 
Deposition of William L. Nary 
Amended Notice of Taking Audio-Video 
Deposition of Will Berg 
Amended Notice of Taking Audio-Video 
Deposition of Tammy De Weerd 
Amended Notice of Taking Audio-Video 
Deposition of Joseph W. Borton 
Amended Notice of Taking Audio-Video 
Deposition of Franklin G. Lee 
Amended Notice of Taking Audio-Video 
Deposition of Charlie Rountree 
Notice Of Service 
2nd Amended Notice Of Taking Deposition 
Affidavit Of Service (02/24/2010) 
Notice Of Service 
Notice Of Service 
Notice Vacating Depositions 
Notice Of Service 
(3) Second Amended Notice of Taking Audio 
Video Deposition 
Third Amended Notice of Taking Audio Video 
Deposition 
Notice Vacating Depositions 
Motion For Leave to File First Amended 
Complaint 
Notice Of Hearing 04/15/2010 @ 3:30 pm 
Hearing Scheduled (Motion 04/15/201003:30 
PM) Motion For Leave to File First Amended 
Complaint 
Memorandum in Support of Plaintiffs Motion for 
Leave to File First Amended Complaint and Add 
Claim for Punitive Damages 
Affidavit of Theodore W Baird, Jr in Support of 
Plaintiffs Motion for Leave to File First Amended 
Complaint and Add Claim for Punitive Damages 
Judge 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
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Date: 11/9/2011 Fourth Judicial District Court - Ada County User: CCTHIEBJ 
Time: 08:53 AM ROA Report 
Page 7of40 Case: CV-OC-2009-07257 Current Judge: Ronald J. Wilper 
The City Of Meridian vs. Petra Incorporated 
The City Of Meridian vs. Petra Incorporated 
Date Code User Judge 
4/5/2010 MOTN CCSIMMSM Motion to Strike the Affidavit of Theodore W. Ronald J. Wilper 
Baird, Jr. 
MEMO CCSIMMSM Memorandum in Support of Motion to Strike Ronald J. Wilper 
MOTN CCSIMMSM Petra's Motion to Shorten Time for Hearing Ronald J. Wilper 
NOHG CCSIMMSM Notice Of Hearing Ronald J. Wilper 
HRSC CCSIMMSM Hearing Scheduled (Motion 04/15/201003:30 Ronald J. Wilper 
PM) Motion to Shorten Time for Hearing and 
motion to Strike 
4/6/2010 EXMN CCWRIGRM Ex-parte Motion for Enlargement of Page Ronald J. Wilper 
Limitation 
4/7/2010 ORDR DCJOHNSI Order to Shorten Time Ronald J. Wilper 
ORDR DCJOHNSI Order for Page Enlargement Ronald J. Wilper 
4/8/2010 AFFD MCBIEHKJ Affidavit of Thomas G Walker Ronald J. Wilper 
AFFD MCBIEHKJ Affidavit of Jerald S Frank Ronald J. Wilper 
AFFD MCBIEHKJ Affidavit of Eugene R Bennett Ronald J. Wilper 
MEMO MCBIEHKJ Memorandum in Oppositionto Motion to File Ronald J. Wilper 
Amended Complaint 
CONT DCJOHNSI Continued (Motion 04/19/2010 02:00 PM) Ronald J. Wilper 
Motion to Amend, Motion to Strike 
CONT DCJOHNSI Continued (Motion 04/22/201001:30 PM) Ronald J. Wilper 
Motion to Amend, Motion to Strike 
NOHG CCMASTLW (2) Amended Notice Of Hearing (04/22/10 @ 1:30 Ronald J. Wilper 
PM) 
4/12/2010 MOTN CCGARDAL Motion for Leave to File Substitute Memorandum Ronald J. Wilper 
MOTN CCGARDAL Motion to Shorten Time for Hearing Ronald J. Wilper 
NOHG CCGARDAL Notice Of Hearing 4.22.10 @ 1:30 pm Ronald J. Wilper 
4/13/2010 EXMN CCBOURPT Petra's Corrected Ex-parte Motion for Leave to Ronald J. Wilper 
File Substitute Memorandum 
ORDR DCJOHNSI Order Granting Motion toFile Substitute Ronald J. Wilper 
Memorandum 
MISC DCJOHNSI Substitute Memorandum Opposint Motion to Ronald J. Wilper 
Amend 
4/15/2010 NOTC CCMASTLW Notice of Clerical Errata re Substitute Ronald J. Wilper 
Memorandum 
MEMO CCWRIGRM Plaintiffs Memorandum in Opposition to Ronald J. Wilper 
Defendants Motion to Strike the Affidavit of 
Theodore W Baird Jr 
4/16/2010 NOTC CCCHILER Petra's Notice of Withdrawl of its Motion to Strike Ronald J. Wilper 
the Affidavit of Theodore W Baird, Jr and Notice 
of Vacating Hearing on Motion to Strike 
HRVC CCCHILER Hearing result for Motion held on 04/22/2010 Ronald J. Wilper 
01:30 PM: Hearing Vacated Motion to Amend, 
Motion to Strike 
000008
 
/
 
/
Date: 11/9/2011 Fourth Judicial District Court - Ada County User: CCTHIEBJ 
Time: 08:53 AM ROA Report 
Page 8 of 40 Case: CV-OC-2009-07257 Current Judge: Ronald J. Wilper 
The City Of Meridian vs. Petra Incorporated 
The City Of Meridian vs. Petra Incorporated 
Date Code User Judge 
4/16/2010 AMEN CCWRIGRM Second Amended Notice of Hearing (04/29/10 @ Ronald J. Wilper 
9:00am) 
HRSC CCWRIGRM Hearing Scheduled (Hearing Scheduled Ronald J. Wilper 
04/29/201009:00 AM) Motion for Leave to File 
First Amended Complaint 
4/1912010 REPL CCMCLILI Reply Memorandum in Support of Plaintitrs Ronald J. Wilper 
Motion for Leave to File First Amended Complaint 
& Add Claim for Punitive Damages 
4/22/2010 MOTN CCLATICJ Petra's Ex Parte Motion to Shorten Time for Ronald J. Wilper 
Hearing 
MOTN CCLATICJ Petra's Motion to Vacate and Reschedule Hearing Ronald J. Wilper 
Set for April 29, 2010 
AFFD CCLATICJ Affidavit of Thomas G. Walker Dated April 29, Ronald J. Wilper 
2010 in Support of Motion to Vacate Evidentiary 
Hearing 
NOHG CCLATICJ Notice Of Telephonic Scheduling Conference re Ronald J. Wilper 
Petra's Motion to Vacate and Reschedule 
Evidentiary Hearing (04/26/10 @ 2 pm) 
HRSC CCLATICJ Hearing Scheduled (Motion 04/26/201002:00 Ronald J. Wilper 
PM) Petra's Motion to Vacate and Reschedule 
Evidentiary Hearing 
4/23/2010 NOTS CCWRIGRM Notice Of Service Ronald J. Wilper 
MOVA CCWRIGRM Plaintiffs Motion To Vacate Trial Setting Ronald J. Wilper 
AFFD CCWRIGRM Affidavit of Kim J Trout Ronald J. Wilper 
4/26/2010 DCHH DCJOHNSI Hearing result for Motion held on 04/26/2010 Ronald J. Wilper 
02:00 PM: District Court Hearing Held 
Court Reporter: omsberg 
Number of Transcript Pages for this hearing 
estimated: Petra's Motion to Vacate and 
Reschedule Evidentiary Hearing-50 
AMEN CCSULLJA Third Amended Notice of Hearing Ronald J. Wilper 
HRSC CCSLlLLJA Hearing Scheduled (Hearing Scheduled Ronald J. Wilper 
06/14/201009:00 AM) Evidentiary Hearing On 
Plaintitrs Motion for Leave to File First Amended 
Complaint 
4/27/2010 STIP CCLATICJ Stipulation to Vacate Trial Ronald J. Wilper 
4/29/2010 AFFD CCMCLILI Supplemental Affidavit of Eugne R. Bennett Ronald J. Wilper 
Dated April 21, 2010 to Correct Clerical Error 
4/30/2010 HRSC DCJOHNSI Hearing Scheduled (Court Trial 12/01/2010 Ronald J. Wilper 
09:00 AM) 10 day Court Trial 
HRSC DCJOHNSI Hearing Scheduled (Pretrial Conference Ronald J. Wilper 
11/23/201003:30 PM) 
ORDR DCJOHNSI Order Resetting Trial Ronald J. Wilper 
5/6/2010 MOTN MCB/EHKJ Motion for Summary Judgment Ronald J. Wilper 
STAT MCBIEHKJ Statement of Undisputed Material Facts in Ronald J. Wilper 
Support of Motion 
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Date: 11/9/2011 Fourth Judicial District Court - Ada County User: CCTHIEBJ 
Time: 08:53 AM ROA Report 
Page 9 of 40 Case: CV-OC-2009-07257 Current Judge: Ronald J. Wilper 
The City Of Meridian vs. Petra Incorporated 
The City Of Meridian vs. Petra Incorporated 
Date Code User 
5/6/2010 AFFD MCBIEHKJ 
AFFD MCBIEHKJ 
AFFD MCBIEHKJ 
AFFD MCBIEHKJ 
AFFD MCBIEHKJ 
AFFD MCBIEHKJ 
MEMO MCBIEHKJ 
HRSC MCBIEHKJ 
5/7/2010 NOTS CCNELSRF 
5/19/2010 MOTN CCHOLMEE 
AFFD CCHOLMEE 
MEMO CCHOLMEE 
NOHG CCHOLMEE 
MOTN CCPINKCN 
5/20/2010	 HRSC DCJOHNSI 
ORDR DCJOHNSI 
5/21/2010 MEMO MCBIEHKJ 
AFFD MCBIEHKJ 
AFFD MCBIEHKJ 
5/24/2010 DCHH DCJOHNSI 
5/27/2010	 MOTN CCLATICJ 
MOTN CCLATICJ 
AFFD CCLATICJ 
MEMO CCLATICJ 
NOHG CCLATICJ 
Affidavit of Thomas R Coughlin 
Affidavit of Eugene R Bennett 
Affidavit of Jerald S Frank 
Affidavit of John E Quapp 
Affidavit of Thomas G Walker 
Affidavit of Jack L Lemley 
Memorandum of Law in Support Motion for 
Summary Judgment 
Notice of Hearing Scheduled (Motion for 
Summary Judgment 06/07/201003:00 PM) 
Notice Of Service of Discovery Requests 
Motion for a Postponement of Hearing on Motion 
for Summary Judgment 
Affidavit of Kim J Troutman in Support of Motion 
Memorandum in Support of Motion 
Notice Of Hearing Motion for Postponement of 
Hearing on Motion for Summary Judgment 
5.24.10@230PM 
Motion to Shorten Time for Hearing on Plaintiff's 
Rule 56 (f) Motion for a Postponement of Hearing 
on Defendant's Motion for Summary Judgment 
Hearing Scheduled (Motion OS/24/201002:30 
PM) Rule 56f Motion 
Order to Shorten Time 
Memorandum in Opposition to Motion for 
Postponement of Hearing 
Affidavit of Thomas G Walker 
Affidavit of Jerald S Frank 
Hearing result for Motion held on OS/24/2010 
02:30 PM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated: Rule 56f Motion-50 
Petra's Motion to Shorten Time for Hearing 
Motion for Order Regarding Procedure for 
Evidentiary Hearing 
Affidavit of Thomas G. Walker Dated May 27, 
2010 in Support of Motion for Order Regarding 
Procedure for Evidentiary Hearing 
Memorandum in Support of Motion for Order 
Regarding Procedure for Evidentiary Hearing 
Notice Of Hearing re Petra's Motion for Order 
Regarding Procedure for Evidentiary Hearing 
(06/07/10 @ 3:30 pm) 
Judge 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
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Date Code User Judge 
5/27/2010 HRSC CCLATICJ Hearing Scheduled (Motion 06/07/201003:30 Ronald J. Wilper 
PM) Motion for Order Regarding Procedure for 
EVidentiary Hearing 
6/1/2010 ORDR DCJOHNSI Order to Shorten Time Ronald J. Wilper 
6/2/2010 NOTS CCSULLJA Notice Of Service Ronald J. Wilper 
6/4/2010 AMEN CCWRIGRM Amended Notice of Hearing (07/19/10 @ 1:30pm) Ronald J. Wilper 
HRSC CCWRIGRM Hearing Scheduled (Hearing Scheduled Ronald J. Wilper 
07/19/201001:30 PM) Motion for Summary 
Judgment 
RSPN CCSIMMSM Plaintiff's Response to Defendant's Motion for Ronald J. Wilper 
Order Regarding Procedure for Evidentiary 
Hearing 
6/7/2010 HRHD DCJOHNSI Hearing result for Motion held on 06/07/2010 Ronald J. Wilper 
03:30 PM: Hearing Held Motion for Order 
Regarding Procedure for Evidentiary Hearing-off 
record, in chambers 
NOTS CCCHILER Notice Of Service Ronald J. Wilper 
6/8/2010 STMT CCWRIGRM Statement of Issues re Evidentiary Hearing Ronald J. Wilper 
6110/2010 NOSV CCHOLMEE Notice Of Service Ronald J. Wilper 
MISC CCHOLMEE Disclosure of Witnesses for EVidentiary Hearing Ronald J. Wilper 
OBJE CCHOLMEE Objection to the Testimony and Reports of Steve Ronald J. Wilper 
Amento 
AFFD CCHOLMEE Affidavit of Thomas G Walker in Support of Ronald J. Wilper 
Objection 
MEMO CCHOLMEE Memorandum in Support of Objection Ronald J. Wilper 
MOTN CCHOLMEE Motion to Shorten Time Ronald J. Wilper 
NOHG CCHOLMEE Notice Of Hearing Re Motion to Shorten Time & Ronald J. Wilper 
Objection 6.14.1 0@9AM 
6/11/2010 NOTC CCWRIGRM Notice Vacating Hearing Ronald J. Wilper 
HRVC CCWRIGRM Hearing result for Hearing Scheduled held on Ronald J. Wilper 
07/19/201001:30 PM: Hearing Vacated Motion 
for Summary Judgment 
6/22/2010 NOTC CCSULLJA Petra's Notice of Clerical errata RE: Substitute Ronald J. Wilper 
Memorandum in Opposition to Meridian's Motion 
for Leave to File First Amended Complaint 
NOTC CCSULLJA Petra's Second Notice of Clerical Errata RE: Ronald J. Wilper 
Statement of Undisputed Material Facts in 
Support of Motion for Summary Judgment 
6/25/2010 AFFD CCAMESLC Affidavit to Correct Clarical Error in April 7, 2010 Ronald J. Wilper 
Affidavit 
HRSC CCAMESLC Notice of Hearing (Motion to Amend 07/26/2010 Ronald J. Wilper 
02:30 PM) 
AMEN CCCHILER Amended Notice of Hearing (7/26/10 @ 2:30pm) Ronald J. Wilper 
6/29/2010 MOTN CCWRIGRM Motion for Leave to File First Amended Answer Ronald J. Wilper 
and Second Amended Counterclaim 000011
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Date Code User Judge 
6/29/2010 MEMO CCWRIGRM Memorandum in Support of Petras Motion Ronald J. Wilper 
6/30/2010 MOTN CCWRIGRM Plaintiffs Motion to Amend Scheduling Order to Ronald J. Wilper 
Extend Deadline for the Filing of Amendments to 
Pleadings and Joinder of Parties 
AFFD CCWRIGRM Affidavit of Kim J Trout Ronald J. Wilper 
MEMO CCWRIGRM Memorandum in Support of Plaintiffs Motion Ronald J. Wilper 
NOTH CCWRIGRM Notice Of Hearing (07/26/10 @ 3:30pm) Ronald J. Wilper 
HRSC CCWRIGRM Hearing Scheduled (Hearing Scheduled Ronald J. Wilper 
07/26/201003:30 PM) Motion to Amend 
Scheduling Order to Extend Deadline for Filing of 
Amendments 
7/6/2010 MOTN CCLATICJ Plaintiffs Motion to Strike the Affidavits of Ronald J. Wilper 
Bennett, Coughlin, Frank & Lemley 
MEMO CCLATICJ Memorandum in Support of Plaintiffs Motion to Ronald J. Wilper 
Strike the Affidavits of Bennett, Coughlin, Frank 
and Lemley 
AFFD CCLATICJ Affidavit of Steven J. Amento in Opposition to Ronald J. Wilper 
Defendant's Motion for Summary Judgment 
AFFD CCLATICJ Affidavit of Todd Weltner Dated May 24,2010 Ronald J. Wilper 
Filed in Support of Motion of Opposition to Motion 
for Summary Judgment 
AFFD CCLATICJ Second Affidavit of Todd Weltner Dated July 6, Ronald J. Wilper 
2010 Filed in Support of Opposition to Motion for 
Summary Judgment 
AFFD CCLATICJ Affidavit of Franklin G. Lee Dated July 6,2010 Ronald J. Wilper 
Filed in Support of Opposition to Motion for 
Summary Judgment 
AFFD CCLATICJ Affidavit of Dave Powell Dated May 24,2010 Filed Ronald J. Wilper 
in Support of Opposition to Motion for Summary 
Judgment 
AFFD CCLATICJ Affidavit of Laura Knothe Dated July 6, 2010 Filed Ronald J. Wilper 
in Support of Opposition to Motion for Summary 
Judgment 
AFFD CCLATICJ Affidavit of Kim J. Trout Dated July 6,2010 Filed Ronald J. Wilper 
in Support of Opposition to Motion for Summary 
Judgment 
AFFD CCLATICJ Affidavit of Keith Watts Dated May 24, 2010 Filed Ronald J. Wilper 
in Support of Opposition to Motion for Summary 
Judgment 
AFFD CCLATICJ Affidavit of Theodore W. Baird Jr. Dated July 6, Ronald J. Wilper 
2010 Filed in Support of Opposition to Motion for 
Summary Judgment 
MEMO CCLATICJ Plaintiffs Memorandum in Opposition to Petra's Ronald J. Wilper 
Motion for Summary Judgment 
7/9/2010 NOTC CCCHILER Petra's Notice of Vacation of Hearing on Petra Ronald J. Wilper 
Incorporated's Motion for Summary Judgment 
7/15/2010 NOTD CCCHILER (3) Notice Of Taking Audio-Visual Deposition Ronald J. Wilper 
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7/15/2010 AMEN CCCHILER Second Amended Notice of Taking Audio-Video Ronald J. Wilper 
Deposition of Ted Baird 
NOTD CCCHILER Notice Of Taking Continued Audio-Video Ronald J. Wilper 
Deposition 
AMEN CCCHILER Third Amended Notice of Taking Audio-Video Ronald J. Wilper 
Deposition 
7/19/2010 MEMO CCMASTLW Memorandum in Opposition to Motion to File 1st Ronald J. Wilper 
Amended Answer 
AFFD CCMASTLW Affidavit of Burt R. Willie Ronald J. Wilper 
MEMO CCWRIGRM Petras Memorandum in Opposition to Motion to Ronald J. Wilper 
Amend Scheduling Order to Extend Deadlines for 
the Filing of Amendments to Pleadings and 
Joinder of Parties 
AFFD CCWRIGRM	 Affidavit of Thomas G Walker Ronald J. Wilper 
7/20/2010 NOTS CCMAXWSL	 Notice Of Service Ronald J. Wilper 
7/22/2010 REPL MCBIEHKJ	 Reply to Memorandum in Opposition to Motin for Ronald J. Wilper 
Leave to File Amended Answer and Second 
Amended Counterclaim 
7/26/2010 CONT DCJOHNSI	 Continued (Hearing Scheduled 07/29/2010 Ronald J. Wilper 
09:00 AM) Motion to Amend Scheduling Order to 
Extend Deadline for Filing of Amendments 
CONT DCJOHNSI	 Continued (Motion to Amend 07/29/201009:00 Ronald J. Wilper 
AM) 
7/28/2010 WITN CCTOWNRD	 Plaintiffs Disclosure of Expert Witnesses Ronald J. Wilper 
7/29/2010 DCHH DCJOHNSI	 Hearing result for Hearing Scheduled held on Ronald J. Wilper 
07/29/201009:00 AM: District Court Hearing Helc 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated: Motion to Amend Scheduling Order to 
Extend Deadline for Filing of Amendments-50 
DCHH DCJOHNSI	 Hearing result for Motion to Amend held on Ronald J. Wilper 
07/29/201009:00 AM: District Court Hearing Helc 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated:50 
NOTS CCDWONCP	 Notice Of Service Ronald J. Wilper 
7/30/2010 NOTS CCWRIGRM	 Notice Of Service Ronald J. Wilper 
8/2/2010 NOTS CCSWEECE	 Notice Of Service Ronald J. Wilper 
8/3/2010 NOTS CCSIMMSM	 Notice Of Service Ronald J. Wilper 
8/4/2010 ORDR DCJOHNSI	 Order Denying Motions to Amend/Extend Ronald J. Wilper 
8/11/2010 NODT CCNELSRF	 Notice Of Taking Audio-Video Deposition Duces Ronald J. Wilper 
Tecum 
8/12/2010 AFOS CCMAXWSL	 Affidavit Of Service 8-10-2010 (ZGA Architects Ronald J. Wilper 
and Planner) 
DEWI CCSWEECE	 Petra Incs Disclosure of Expert Witnesses Dated Ronald J. Wilper 
August 12, 2010 000013
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8/16/2010 NOTS CCWRIGRM Notice Of Service Ronald J. Wilper 
8/17/2010 NOTS CCNELSRF Notice Of Service Ronald J. Wilper 
MOTN CCMASTLW Motion to Dismiss Ronald J. Wilper 
MEMO CCMASTLW Memorandum in Support Ronald J. Wilper 
NOHG CCMASTLW Notice Of Hearing Ronald J. Wilper 
HRSC CCMASTLW Hearing Scheduled (Motion to Dismiss Ronald J. Wilper 
09/15/201003:30 PM) 
8/1912010 NOTH CCKINGAJ Fourth Amended Notice Of Hearing Ronald J. Wilper 
HRSC CCKINGAJ Hearing Scheduled (Hearing Scheduled Ronald J. Wilper 
08/30/201009:00 AM) Evidentiary hearing on 
Plaintiff's Motion for Leave to File First Amended 
Complaint 
MOTN CCRANDJD Motion for an Order that Motion for Leave to File Ronald J. Wilper 
First Amended Complaint 
MEMO CCRANDJD Memorandum in Support of Motion for an Order Ronald J. Wilper 
that Motion for Leave to File First Amended 
Complaint 
OBJT CCRANDJD Objection to Fourth Amended Notice of Hearing Ronald J. Wilper 
and Motion to Permanently Vacate Evidentiary 
Hearing 
AFFD CCRANDJD Affidavit in Support of Objection to Fourth Ronald J. Wilper 
Amended Notice of Hearing and Motion to Vacate 
Hearing 
MEMO CCRANDJD Memorandum in Support of Objection to Fourth Ronald J. Wilper 
Amended Notice of Hearing and Motion to Vacate 
Hearing 
MOTN CCRANDJD Motion to Shorten Time for Hearing Ronald J. Wilper 
NOHG CCRANDJD Notice Of Hearing re Objection to Fourth Ronald J. Wilper 
Amended Notice of Evidentiary Hearing and 
Motion to Permanantly Vacate Evidentiary 
Hearing (8.24.1 0@1 :30pm) 
HRSC CCRANDJD Hearing Scheduled (Motion 08/24/201001:30 Ronald J. Wilper 
PM) 
NOTS CCSWEECE Notice Of Service Ronald J. Wilper 
8/20/2010 ORDR DCJOHNSI Order to Shorten Time Ronald J. Wilper 
AMEN CCSIMMSM Amended Notice of Hearing (8-26-10 @4:30 Ronald J. Wilper 
p.m.) 
CONT CCSIMMSM Continued (Hearing Scheduled 08/26/2010 Ronald J. Wilper 
03:00 AM) AMENDED NOTICE - Evidentiary 
hearing on Plaintiff's Motion for Leave to File First 
Amended Complaint 
OBJT CCWRIGRM Plaintiffs Objection re Petra, Incs Motion to Ronald J. Wilper 
Shorten Time for Hearing 
AMEN CCWRIGRM Fifth Amended Notice of Hearing (08/30/10 @ Ronald J. Wilper 
1:OOpm) 
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8/20/2010 HRSC CCWRIGRM	 Hearing Scheduled (Hearing Scheduled Ronald J. Wilper 
08/30/2010 01 :00 PM) Motion for Leave to File 
First Amended Complaint 
8/24/2010 CONT DCJOHNSI	 Continued (Hearing Scheduled 08/26/2010 Ronald J. Wilper 
04:30 PM) AMENDED NOTICE - Evidentiary 
hearing on Plaintiff's Motion for Leave to File First 
Amended Complaint 
8/25/2010 RESP CCMASTLW	 Plaintiff's Response to Defendant's Motion Ronald J. Wilper 
MOTN CCSWEECE	 Petras Motion In Limine To Exclude Testimony & Ronald J. Wilper 
Documents By Meridians Experts 
MEMO CCSWEECE	 Memorandum In Support Of Motion In Limine To Ronald J. Wilper 
Exclude Testimony &Documents By Meridians 
Experts 
AFSM CCSWEECE	 First Affidavit Of Thomas G Walker Dated August Ronald J. Wilper 
25,2010 In Support Of Motion In Limine To 
Exclude Testimony &Documents By Meridians 
Experts 
NOHG CCSWEECE	 Notice Of Hearing Ronald J. Wilper 
HRSC CCSWEECE	 Hearing Scheduled (Motion in Limine Ronald J. Wilper 
09/27/2010 01 :30 PM) 
MOTN CCSWEECE	 Petras Motion In Limine To Exclude Testimony Ronald J. Wilper 
and Documents Regarding Meridian's Claimed 
Damages 
MEMO CCSWEECE	 Memorandum In Support Of Motion In Limine To Ronald J. Wilper 
Exclude Testimony and Documents Regarding 
Meridians Claimed Damages 
AFSM CCSWEECE	 Second Affidavit Of Thomas G Walker Dated Ronald J. Wilper 
Aug. 25, 2010 In Support Of Motion In Limine To 
Exclude Testimony &Documents Regarding 
Meridians Claimed Damages 
NOHG CCSWEECE	 Notice Of Hearing (09-27-10 @ 1:30 pm) Ronald J. Wilper 
8/26/2010 NOHG CCSULLJA	 Notice Of Hearing Ronald J. Wilper 
HRSC CCSULLJA	 Hearing Scheduled (Motion 09/16/201001:30 Ronald J. Wilper 
PM) Defendant's Motions to Strike 
NOHG CCSULLJA	 Amended Notice Of Hearing (09/16/10 @ 1:30 Ronald J. Wilper 
PM-Motion to Strike) 
NOHG CCSULLJA	 Second Amended Notice Of Hearing Ronald J. Wilper 
DCHH DCJOHNSI	 Hearing result for Hearing Scheduled held on Ronald J. Wilper 
08/26/201004:30 PM: District Court Hearing Hell 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated: AMENDED NOTICE - EVidentiary 
hearing on Plaintiff's Motion for Leave to File First 
Amended Complaint-50 
HRSC CCSULLJA	 Hearing Scheduled (Motion for Summary Ronald J. Wilper 
JUdgment 09/16/201003:00 PM) Defendant's 
Motion for Summary Judgment 
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8/26/2010 CONT DCJOHNSI Continued (Motion 09/16/201003:00 PM) Ronald J. Wilper 
Defendant's Motions to Strike 
8/30/2010 NOHG CCKINGAJ Notice Of Hearing Re: Plaintiffs Motion to Strike Ronald J. Wilper 
(09/16/2010 @ 3:00 pm) 
AFFD CCKINGAJ Supplemental Affidavit of Theodore W. Baird Jr. Ronald J. Wilper 
dated August 30, 2010 Filed in Support of 
Plaintiffs Motion for Leave to File First Amended 
Complaint & Add Claim for Punitive Damages 
AFFD CCKINGAJ Affidavit of Neil O. Anderson Dated August 30, Ronald J. Wilper 
2010 Filed in Support of Plaintiffs Motion for 
Leave to File First Amended Complaint & Add 
Claim for Punitive Damages 
AFFD CCKINGAJ Affidavit of David Zaremba Dated August 30, Ronald J. Wilper 
2010 Filed in Support of Plaintiffs Motion for 
Leave to File First Amended Complaint & Add 
Claim for Punitive Damages 
9/1/2010 NOTS CCNELSRF Notice Of Service Ronald J. Wilper 
MOSJ CCDWONCP Plaintiffs Motion For Partial Summary Judgment Ronald J. Wilper 
Re Liability 
AFFD CCDWONCP Affidavit of Kim J Trout Dated September 1,2010 Ronald J. Wilper 
AFFD CCDWONCP Affidavit of Theodore W Baird Jr Dated Ronald J. Wilper 
September 1, 2010 
AFFD CCDWONCP Affidavit of Jaycee L Holman Dated August 30, Ronald J. Wilper 
2010 Filed in Support of Plaintiffs Motion for 
Summary JUdgment 
MEMO CCDWONCP Memorandum in Support of Plaintiffs Motion for Ronald J. Wilper 
Partial Summary Judgment Re Liability 
MOSJ CCDWONCP Plaintiffs Motion For Summary Judgment Dated Ronald J. Wilper 
September 1, 2010 
MEMO CCDWONCP Memorandum in Support of Plaintiffs Motion for Ronald J. Wilper 
Summary Judgment 
9/2/2010 HRSC CCDWONCP Notice of Hearing (10/04/201003:00 PM) Ronald J. Wilper 
Motion for Partial Summary Judgment and Motion 
for Summary Judgment 
MOTN CCWRIGRM Petras Motion to Strike Portions of the Affidavit of Ronald J. Wilper 
Theodore W Baird Jr in Support of Plaintiffs 
Motion for Leave to File First Amended Complaint 
and Add a Claim for Punitive Damages 
AMEN CCWRIGRM Second Amended Notice of Hearing (09/16/10 @ Ronald J. Wilper 
3:00pm) 
AFFD CCWRIGRM Affidavit of Thomas G Walker in Support of Petra Ronald J. Wilper 
Incorporateds Motion to Strike Affidavits 
MEMO CCWRIGRM Memorandum in Support of Motion to Strike the Ronald J. Wilper 
Affidavit of Keith Watts filed in Opposition to 
Petras Motion to Dismiss 
MOTN CCWRIGRM Petras Motion to Strike the Affidavit of Keith Ronald J. Wilper 
Watts filed in Opposition to Petras Motion to 
Dismiss 000016
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9/2/2010 MEMO CCWRIGRM Memorandum in Support of Motion to Strike the Ronald J. Wilper 
Affidavit of Franklin Lee 
MOTN CCWRIGRM Petras Motion to Strike Portions of the Affidavit of Ronald J. Wilper 
Franklin Lee 
MEMO CCWRIGRM Memorandum in Support of Motion to Strike the Ronald J. Wilper 
Affidavit of Steven J Amento 
MOTN CCWRIGRM Petras Motion to Strike Portions of the Affidavit of Ronald J. Wilper 
Steven J Amento 
MEMO CCWRIGRM Memorandum in Support of Motion to Strike the Ronald J. Wilper 
Affidavit of Keith Watts 
MOTN CCWRIGRM Petras Motion to Strike Portions of the Affidavit of Ronald J. Wilper 
Keith Watts 
MEMO CCWRIGRM Memorandum in Support of Motion to Strike Ronald J. Wilper 
Portions of the Affidavit of Theodore W Baird 
MOTN CCWRIGRM Petras Motion to Strike Portions of the Affidavit of Ronald J. Wilper 
Theodore W Baird 
MEMO CCWRIGRM Memorandum in Support of Motion to Strike Ronald J. Wilper 
Portions of the Affidavit of Laura Knothe 
MOTN CCWRIGRM Petras Motion to Strike Portions of the Affidavit of Ronald J. Wilper 
Laura Knothe 
MEMO CCWRIGRM Memorandum in Support of Motion to Strike Ronald J. Wilper 
Portions of the Affidavits of Todd Weltner filed in 
Opposition to Petras Motion for Summary 
Judgment 
MOTN CCWRIGRM Petras Motion to Strike Portions of the Affidavits Ronald J. Wilper 
of Todd Weltner filed in Opposition to Petras 
Motion for Summary JUdgment 
MEMO CCWRIGRM Memorandum in Support of Petras Motion to Ronald J. Wilper 
Strike Portions of the Affidavit of David Zaremba 
MOTN CCWRIGRM Petras Motion to Strike Portions of the Affidavit of Ronald J. Wilper 
David Zaremba 
MEMO CCWRIGRM Memorandum in Support of Motion to Strike Ronald J. Wilper 
Portions of the Supplemental Affidavit of 
Theodore W Baird Jr in Support of Plaintiffs 
Motion for Leave to File First Amended Complaint 
and Add a Claim for Punitive Damages 
MOTN CCWRIGRM Petras Motion to Strike Portions of the Ronald J. Wilper 
Supplemental Affidavit of Theodore W Baird Jr in 
Support of Plaintiffs Motion for Leave to File First 
Amended Complaint and Add a Claim for Punitive 
Damages 
MEMO CCWRIGRM Memorandum in Support of Motion to Strike Ronald J. Wilper 
Portions of the Affidavit of Theodore W Baird Jr in 
Support of Plaintiffs Motion for Leave to File First 
Amended Complaint and Add a Claim for Punitive 
Damages 
9/9/2010 RPLY CCWRIGRM Petras Reply in Support of Motion for Summary Ronald J. Wilper 
Judgment 
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9/9/2010 AFFD CCWRIGRM Affidavit of Thomas G Walker Ronald J. Wilper 
MEMO CCWRIGRM Memorandum in Opposition to Plaintiffs Motion to Ronald J. Wilper 
Strike the Affidavits of Bennett, Coughlin, Frank 
and Lemley 
AFFD CCWRIGRM Affidavit of Thomas G Walker Ronald J. Wilper 
AFFD CCWRIGRM Affidavit of Eugene R Bennett Ronald J. Wilper 
MEMO CCWRIGRM Petras Memorandum in Opposition to Meridians Ronald J. Wilper 
Motion to Dismiss (Idaho Tort Claims Act) 
MEMO CCLATICJ Plaintiffs Memorandum in Opposition to Ronald J. Wilper 
Defendant's Motion to Strike Affidavit of Steven J. 
Amento 
MEMO CCLATICJ Plaintiffs Memorandum in Opposition to Ronald J. Wilper 
Defendant's Motion to Strike Affidavit of Franklin 
Lee 
MEMO CCLATICJ Plaintiffs Memorandum in Opposition to Ronald J. Wilper 
Defendant's Motion to Strike Affidavit of Laura 
Knothe 
MEMO CCLATICJ Plaintiffs Memorandum in Opposition to Ronald J. Wilper 
Defendant's Motion to Strike the Affidavit of Keith 
Watts Dated May 24, 2010 
MEMO CCLATICJ Plaintiffs Memorandum in Opposition to Ronald J. Wilper 
Defendant's Motion to Strike Affidavit of Theodore 
W. Baird, Jr. Dated July 6,2010 
9/10/2010 MEMO CCRANDJD (5) Memorandum in Opposition to Motion to Strike Ronald J. Wilper 
Affidavits 
9/13/2010 MEMO CCNELSRF Supplemental Memorandum in Opposition to Ronald J. Wilper 
Moiton for Leave to File First Amended Complaint 
and Add Claim for Punitive Damages 
AFFD CCNELSRF Affidavit of Richard Bauer Dated 9/13/10 in Ronald J. Wilper 
Opposition to the City of Meridian's Motion for 
Leave to Amend and to Add Punitive Damages 
AFFD CCNELSRF Affidavit of Jeral Frank Dated 9/13/10 in Ronald J. Wilper 
Opposition to the City of Meridian's Motion for 
Leave to Amend and to Add Punitive Damages 
AFFD CCNELSRF Affidavit of Eugene Bennett Dated 9/13/10 in Ronald J. Wilper 
Opposition to the City of Meridian's Motion for 
Leave to Amend and to Add Punitive Damages 
AFFD CCNELSRF Affidavit of Thomas Coughlin Dated 9/13/10 in Ronald J. Wilper 
Opposition to the City of Meridian's Motion for 
Leave to Amend and to Add Punitive Damages 
AFFD CCNELSRF Affidavit of Thomas Walker Dated 09/13/10 Ronald J. Wilper 
AFFD CCNELSRF Affidavit of Kim Trout Dated 09/13/10 Ronald J. Wilper 
AMEN CCNELSRF Amended Notice of Hearing 09/16/10 @ 3PM Ronald J. Wilper 
MOTN CCNELSRF Motion in Limine RE: Expert Testimony of Jack Ronald J. Wilper 
Lemley 
MEMO CCNELSRF Memorandum In Support Ronald J. Wilper 
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9/13/2010 MOTN CCNELSRF 
MEMO CCNELSRF 
9/14/2010 NOTD CCAMESLC 
NOTS CCAMESLC 
DEWI CCAMESLC 
AFFD CCAMESLC 
REPL CCBOYIDR 
REPL CCBOYIDR 
NOHG CCBOYIDR 
9/16/2010 DCHH DCJOHNSI 
9/20/2010	 OPPO CCNELSRF 
AFFD CCNELSRF 
AFFD CCNELSRF 
AFFD CCNELSRF 
AFFD CCNELSRF 
OPPO CCNELSRF 
OPPO CCNELSRF 
MEMO CCGARDAL 
MEMO CCGARDAL 
9/21/2010 NOTH CCAMESLC 
9/23/2010 REPL CCMASTLW 
Motion in Limine RE: Expert Testimony of 
Bennett Coughlin and Frank 
Memorandum In Support 
Notice Of Taking Deposition (13) 
Notice Of Service 
Defendant's Witness List 
Supplimental Affidavit OF Thomas G Walker 
Plaintiffs Reply Memorandum in Support of 
Motion to Dismiss 
Plaintiffs Reply Memorandum in Support of 
Plaintiffs Motion to Stirke the Affidavit of Bennett, 
Coughlin, Frank and Lemley 
Notice Of Hearing (9-27-10 @ 1:30 pm) 
Hearing result for Motion for Summary JUdgment 
held on 09/16/2010 03:00 PM: District Court 
Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated: Defendant's Motion for Summary 
Judgment-100 
Opposition to Meridian's Motion for Partial 
Summary Judgment RE: Liability 
Affidavit of Thomas Coughlin 09/20/10 in 
Opposisiton to Meridian's Motion for Partial 
Summary Judgment RE: Liability 
Affidavit of Eugene Bennett 09/20/10 in 
Opposition to Meridian's Motion for Partial 
Summary Judgment RE: Liability 
Affidavit of Thomas Walker 09/20/10 
Affidavit of Richard Bauer 09/17/10 
Petra's Opposition to Meridian's Motion for Partial 
Summary Judgment 
Petra's Opposition to Meridian's Motion in Limine 
RE: Expert Testimony of Jack Lemly, Petra's 
Opposition to Meridian's Motion in Limine RE: 
Expert Testimony of Bennett, Coughlin, & Frank 
Memorandum in Support of Opposition to Motion 
in Limine to Exclude Testimony and Documents 
by Meridian's Experts 
Memorandum in Support of Opposition to Motion 
in Limine to Exclude Testimony and Documents 
Regarding Meridian's Claimed Damages 
Second Amended Notice Of Hearing (9-27-10 @ 
1:30) 
Reply Memorandum in Support of Motion In 
Limine to Exclude Testimony and Documents by 
the City's Experts 
Judge 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
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Date Code User Judge 
9/23/2010 REPL CCMASTLW Reply Memorandum in Support of Motion In Ronald J. Wilper 
Limine to Exclude Evidence of Damages 
9/27/2010 ORDR DCJOHNSI Order Denying Def. Motion for Summary Ronald J. Wilper 
Judgment 
ORDR DCJOHNSI Order Denying Motion to File Amended Ronald J. Wilper 
Complaint- Re: Punitives 
ORDR DCJOHNSI Order Granting/Denying Motions to Strike Ronald J. Wilper 
DCHH DCJOHNSI Hearing result for Motion in Limine held on Ronald J. Wilper 
09/27/2010 01 :30 PM: District Court Hearing Helc 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated: Two Motions in Limine-50 
MEMO CCCHILER	 Reply Memorandum in Support of Plaintiff's Ronald J. Wilper 
Motion for Partial Summary Judgment 
MEMO CCCHILER	 Reply Memorandum in Support of Plaintiff's Ronald J. Wilper 
Motion for Partial Summary Judgment Re: 
Liability 
9/29/2010 NODT CCSIMMSM	 Notice Of Taking Deposition Duces Tecum of Ronald J. Wilper 
Richard Bauer 
NODT CCSIMMSM	 Notice Of Taking Deposition Duces Tecum of Ronald J. Wilper 
Keith Pinkerton 
NODT CCSIMMSM	 Notice Of Taking Deposition Duces Tecum of Ronald J. Wilper 
Jack K. Lemley 
NODT CCSIMMSM	 Notice Of Taking Deposition Duces Tecum of Ronald J. Wilper 
Dennis Reinstein 
NOTS CCPINKCN	 Notice Of Service Ronald J. Wilper 
9/30/2010 ORDR DCJOHNSI	 Order Denying Motion to Dismiss Ronald J. Wilper 
ORDR DCJOHNSI	 (2) Orders Denying Motions in Limine Ronald J. Wilper 
10/4/2010 NOWD CCSIMMSM	 Petra Incorporated's Notice Of Withdrawal of Ronald J. Wilper 
Petra's Second Disclosure of Expret Witnesses 
Dated September 14, 2010 
DCHH TCHOCA	 Hearing result for Motion for Partial Summary Ronald J. Wilper 
Judgment held on 10/04/201003:00 PM: District 
Court Hearing Held 
Court Reporter: Dianne Cromwell 
Number of Transcript Pages for this hearing 
estimated: Motion for Partial Summary Judgment 
and Motion for Summary Judgment/150 
10/8/2010 NOTD CCRANDJD	 (2) Notice Of Taking Deposition Ronald J. Wilper 
10/14/2010 MOTN CCNELSRF	 Plaintiff's Motion for Order Approving Permission Ronald J. Wilper 
to Appeal From An Interlocutory Order Pursuant 
to Idaho Appellate Rule 12 
AFSM CCNELSRF	 Affidavit In Support Of Motion Ronald J. Wilper 
MEMO CCNELSRF	 Memorandum in Support of Motion Ronald J. Wilper 
10/20/2010 NOHG CCSWEECE	 Notice Of Hearing Ronald J. Wilper 
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Date Code User Judge 
10/20/2010 HRSC CCSWEECE Hearing Scheduled (Motion 11/15/201011:00 Ronald J. Wilper 
AM) Motion For Order Approving Permission to 
Appeal from Interlocutory Order 
NOTD CCWRIGRM Notice Of Taking Audio-Video Deposition Ronald J. Wilper 
AMEN CCWRIGRM (4) Amended Notice of Taking Audio-Video Ronald J. Wilper 
Deposition 
AMEN CCWRIGRM Amended Notice of Taking the Continued Audio Ronald J. Wilper 
Video Deposition 
10/21/2010 AMEN CCCHILER Amended Notice of Taking Audio-Video Ronald J. Wilper 
Deposition of Neil Anderson 
AMEN CCCHILER Second Amended Notice of Taking the Continued Ronald J. Wilper 
Audio-Video Deposition of Laura Knothe 
AMEN CCCHILER Amended Notice of Taking Audio-Video Ronald J. Wilper 
Deposition of Jason Neidigh 
AMEN CCCHILER Second Amended Notice of Taking of the Ronald J. Wilper 
Audio-Video Deposition of the City of Meridian 
and 30(b)(6) - claims other than damages 
AFFD CCCHILER Affidavit of Thomas G Walker Dated October 21 , Ronald J. Wilper 
2010 in Support of Opposition to City's Motion for 
Order Approving Permission to Appeal from an 
Interlocutory order 
MEMO CCCHILER Memorandum in Support of Petra's Opposition to Ronald J. Wilper 
City's Motion for Order Approving Permission to 
Appeal from an Interlocutory Order 
MISC CCCHILER Petra Incorporated's Supplemental Disclosure of Ronald J. Wilper 
Expert Witness Information 
10/22/2010 NOTC CCMASTLW Notice Vacating Depositions Ronald J. Wilper 
10/27/2010 MOTN CCSULLJA Motion to Shorten Time for Hearing RE: Plaintiffs Ronald J. Wilper 
Motion for Order Approving Permission to Appeal 
from an Interlocutory Order Pursuant to Idaho 
Appellate Rule 12 
AMEN CCRANDJD Amended Notice of hearing re Motion for Order Ronald J. Wilper 
Approving Permission to Appeal (11.5.10@1pm) 
HRVC CCRANDJD Hearing result for Motion held on 11/15/2010 Ronald J. Wilper 
11:00AM: Hearing Vacated Motion For Order 
Approving Permission to Appeal from 
Interlocutory Order 
HRSC CCRANDJD Hearing Scheduled (Motion 11/05/201001:00 Ronald J. Wilper 
PM) Motion for Order Approving Permission to 
Appeal 
MISC CCPINKCN DefendantlCounterclaimant Petra Incorporated's Ronald J. Wilper 
Fourth Supplemental Disclosure of Trial Exhibits 
10/28/2010 ORDR DCJOHNSI Order to Shorten Time Ronald J. Wilper 
10129/2010 NOTS CCSULLJA (2) Notice Of Service Ronald J. Wilper 
11/3/2010 AFOS CCMCLILI Affidavit Of Service (11/1/10) Ronald J. Wilper 
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Date Code User	 Judge 
11/3/2010 REPL CCNELSRF	 Reply Memorandum in Support of Plaintiffs Ronald J. Wilper 
Motion for Order Approving Permission to Appeal 
From an Interlocutory Order Pursuant to Idaho 
Appellate Rule 12 
11/4/2010 MOTN CCCHILER	 Plaintiffs Motion to Dismiss Defendant's Claim for Ronald J. Wilper 
Lost Profits and/or Business Devastation 
MEMO CCCHILER	 Memorandum in Support of Plaintiffs Motion to Ronald J. Wilper 
Dismiss Defendant's Claim for Lost Profits and/or 
Business Devastation 
AFSM CCCHILER Affidavit In Support Of Motion to Dismiss Ronald J. Wilper 
Defendant's Claim for Lost Profits and/or 
Business Devastation 
NOTC CCAMESLC Notice Vacating Deposition Ronald J. Wilper 
11/5/2010 MOTN DCJOHNSI Motion for Sanctions Ronald J. Wilper 
MEMO DCJOHNSI Memorandum in Support of Motion for Sanctions Ronald J. Wilper 
AFFD DCJOHNSI Affidavit of Leo Geis in Support Ronald J. Wilper 
AFFD DCJOHNSI Affidavit of Tim Petsche in Support Ronald J. Wilper 
AFFD DCJOHNSI Affidavit of Kim Trout in Support Ronald J. Wilper 
MOTN DCJOHNSI Motion to Shorten Time for Hearing Ronald J. Wilper 
DCHH DCJOHNSI Hearing result for Motion held on 11/05/2010 Ronald J. Wilper 
01:00 PM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated: Motion for Order Approving 
Permission to Appeal -50 
11/8/2010 ORDR DCJOHNSI Order Denying Motion for Permissive Appeal Ronald J. Wilper 
NOHG CCSULLJA Notice Of Hearing (11/22/2010 @ 1:30 PM) Ronald J. Wilper 
HRSC CCSULLJA Hearing Scheduled (Motion 11/22/201001 :30 Ronald J. Wilper 
PM) Motion to dismiss Claim for Lost Profits 
and/or Business Devastation and Motion for 
Sanctions 
11/9/2010 MEMO CCRANDJD Memorandum in Support of Renewed Motion in Ronald J. Wilper 
Limine to Exclude Evidence of the Citys Claimed 
Damages 
AFSM CCRANDJD Affidavit In Support Of Motion of Renewed Ronald J. Wilper 
Motions 
MOTN CCRANDJD Renewed Motion in Limine to Exclude Testimony Ronald J. Wilper 
and Documents Regarding Meridians Claimed 
Damages 
MOTN CCRANDJD Renewed Motion in Limine to Exclude Testimony Ronald J. Wilper 
and Documents by Meridians Experts 
AFFD CCRANDJD Affidavit in Support of Renewed Motions in Limine Ronald J. Wilper 
MEMO CCRANDJD Memorandum in Support of Renewed Motion in Ronald J. Wilper 
Limine to Exclude Testimony and Documents by 
Meridians Experts 
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Date Code User 
11/9/2010 NOHG CCRANDJD 
MOTN CCRANDJD 
NOHG CCRANDJD 
11/12/2010 MOTN CCHOLMEE 
AFFD CCHOLMEE 
MEMO CCHOLMEE 
MOTN CCHOLMEE 
11/15/2010 MEMO CCHOLMEE 
AFFD CCHOLMEE 
AMEN CCLATICJ 
NOTS CCNELSRF 
MOTN CCNELSRF 
AFFD CCNELSRF 
MEMO CCNELSRF 
MEMO CCNELSRF 
MOTN CCNELSRF 
NOHG CCNELSRF 
AFOS CCWRIGRM 
NOTD CCWRIGRM 
11/16/2010 MISC CCWRIGRM 
AFFD CCWRIGRM 
11/17/2010 MISC MCBIEHKJ 
AFFD MCBIEHKJ 
11/18/2010 MOTN CCJOYCCN 
Notice Of Hearing re Renewed Motion in Limine 
to Exclude Meridians Claimed Damages and 
Experts (11.22.10@1:30pm) 
Motion to Shorten Time 
Notice Of Hearing re Motion to Shorten Time 
(11.22.10@1:30pm) 
Motion in Limine and or in the Alternative Motion 
to Vacate Trial 
Affidavit of Kim J Trout in Support of Motion 
Memorandum in Support of Motion and or to 
Vacate Trial 
Motion to Shorten Time 
Memorandum in Support of Motion to Dismiss 
Claim for Lost Profits and ro Business 
Devastation 
Affidavit of Thomas G Walker in Support of 
Motion to Dismiss Claims for Lost Profits and or 
Business Devastation 
Amended Notice of Taking Audio-Video 
Deposition Duces Tecum of Thomas J. South 
Notice Of Service 
Motion to strike Portions of Affidavits of Kim 
Trout, Leo Geis and Tim Petsche 
Affidavit of Thomas G. Walker 11/15/10 in 
Support of Opposition to Plaintiff's Motion for 
Sanctions and in Support of Motion to Strike 
Portions of the Affidavits of Kim Trout, Leo Geis 
and Tim Petsche 
Memorandum in Oppostion to Plaintiff's Motion 
for Sanctions 
Memorandum in Support of Motion to strike 
Portions of Affidavits of Kim Trout, Leo Geis and 
Tim Petsche 
Petra's Motion to Shorten Time for Hearing 
Notice Of Hearing 11/22/10 @ 1:30PM 
(2) Affidavit Of Service (11/15/10) 
Notice Of Taking Deposition 
Supplement to Plaintiffs Motion for Partial 
Summary Judgment re Liability 
Affidavit of Kim J Trout 
Disclosure of Expert Witness Information 
Affidavit of Thomas G Walker 
Motion to Strike Supplement to Plaintiff's Motion 
for Partial Summary Judgment RE: Liability 
Judge 
Ronald J. Wilper
 
Ronald J. Wilper
 
Ronald J. Wilper
 
Ronald J. Wilper
 
Ronald J. Wilper
 
Ronald J. Wilper
 
Ronald J. Wilper
 
Ronald J. Wilper
 
Ronald J. Wilper
 
Ronald J. Wilper
 
Ronald J. Wilper
 
Ronald J. Wilper
 
Ronald J. Wilper
 
Ronald J. Wilper
 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
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Date Code User 
11/18/2010 AFFD CCJOYCCN 
MEMO CCJOYCCN 
RPLY CCWRIGRM 
RPLY CCWRIGRM 
AFFD CCWRIGRM 
AFFD CCWRIGRM 
MEMO CCWRIGRM 
11/19/2010 AFFD MCBIEHKJ 
MEMO MCBIEHKJ 
AFFD CCCHILER 
MEMO CCCHILER 
MEMO CCCHILER 
RPLY CCWRIGRM 
AFFD CCWRIGRM 
MEMO CCPINKCN 
11/22/2010 DCHH DCJOHNSI 
CaNT DCJOHNSI 
AFOS CCKINGAJ 
Affidavit of Erike K. Klein Dated November 18, 
2010 in Supplementation of Petra's Opposition to 
Plaintiff's Motion for Sanctions and in Support of 
Motion to Strike Portions of the Affidavits of Kim 
Trout, Leo Geis, and Tim Petsche 
Petra's Pre-Trial Memorandum 
Reply to Memorandum in Support of Defendants 
Motion to Strike Portions of Affidavits of Kim 
Trout, Leo Geis, and Tim Petche 
Reply Memorandum in Opposition to Plaintiffs 
Motion for Sanctions 
Affidavit of Kevin Kluckhohn 
Affidavit of Kim J Trout 
Plaintiffs PreTrial Memorandum 
Affidavit of Thomas G Walker in Opposition to 
Motion in Limine 
Memorandum in Opposition to Motion in Limine 
Affidavit of Kim J Trout in Opposition to Renewed 
Motions in Limine Filed by Defendant Petra, 
Incorporated 
Memorandum in Opposition to the Renewed 
Motion in Limine to Exclude Testimony and 
Documents Re: the City's Claimed Damages 
Filed by the Defendant Petra, Incorporated 
Memorandum in Opposition to the Renewed 
Motion in Limine to Exclude Testimony and 
Documents by Meridian's Experts filed by the 
Defendant Petra, Incorporated 
Reply Memorandum in Support of Plaintiffs 
Motion to Dismiss Defendants Claim for Lost 
Profits and/or Business Devastation 
Second Affidavit of Daniel Loras Glynn 
Memorandum in Opposition to City's Motion in 
Limine to Exclude Testimony of Late Disclosed 
Wtinesses and/or in the Alternative Motion to 
Vacate Trial 
Hearing result for Motion held on 11/22/2010 
01:30 PM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated: Motion to dismiss Claim for Lost 
Profits and/or Business Devastation and Motion 
for Sanctions and Motion to Exclude Claimed 
Damages and Experts and Motion to Shorten 
Time-100 
Continued (Pretrial Conference 11/29/2010 
10:00 AM) 
(4) Affidavit Of Service (11/19/2010) 
Judge 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper
 
Ronald J. Wilper
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Date Code User Judge 
11/23/2010 CONT DCJOHNSI Continued (Pretrial Conference 11/29/2010 Ronald J. Wilper 
09:00AM) 
ORDR DCJOHNSI Order Denying Summary Judgment and Partial Ronald J. Wilper 
Summary Judgment 
ORDR DCJOHNSI Order Granting Motion to Dismiss Claim for Lost Ronald J. Wilper 
Profits and/or Business Devastation Pursuant to 
Tort Claims Act 
11/29/2010 MISC MCBIEHKJ Plaintiffs Exhibit List Ronald J. Wilper 
MISC MCBIEHKJ Plaintiffs Witness List Ronald J. Wilper 
DCHH DCJOHNSI Hearing result for Pretrial Conference held on Ronald J. Wilper 
11/29/2010 09:00 AM: District Court Hearing Hell 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated:50 
AFOS CCSWEECE (3) Affidavit Of Service (11-19-10) Ronald J. Wilper 
AFOS CCSWEECE (4) Affidavit Of Service (11-22-10) Ronald J. Wilper 
AFOS CCSWEECE Affidavit Of Service (11-23-10) Ronald J. Wilper 
MISC CCMASTLW Petra Incorporated's Trial Exhibit List Ronald J. Wilper 
DEWI CCMASTLW Petra Inc's Trial Witness List Ronald J. Wilper 
AFOS CCPINKCN (2) Affidavit of Service (11/24/2010) Ronald J. Wilper 
AFOS CCPINKCN Affidavit Of Service (11/28/2010) Ronald J. Wilper 
AFOS CCPINKCN Affidavit Of Service (11/29/2010) Ronald J. Wilper 
11/30/2010 ACCP CCMASTLW Acceptance Of Service re Kevin Kluckhohn Ronald J. Wilper 
(11/30/10) 
ACCP CCMASTLW Acceptance Of Service re Leo Geis (11/30/10) Ronald J. Wilper 
12/1/2010 MOTN CCLATICJ Petra's Motion to Shorten Time for Hearing Ronald J. Wilper 
MOTN CCLATICJ Motion for Site View of Meridian City Hall Ronald J. Wi/per 
MEMO CCLATICJ Memorandum in Support of Petra's Motion for Ronald J. Wilper 
Site View of Meridian City Hall 
MOTN CCLATICJ Petra's Second Motion in Limine to Exclude Ronald J. Wilper 
Testimony and Documents by the City's Experts 
AFFD CCLATICJ	 Affidavit of Thomas G. Walker Dated December Ronald J. Wilper 
1, 2010 in Support of Petra's Second Motion in 
Limine to Exclude City's Experts 
MEMO CCLATICJ	 Memorandum in Support of Petra's Second Ronald J. Wilper 
Motion in Limine to Exclude Testimony and 
Documents by the City's Experts 
NOHG CCLATICJ	 Notice Of Hearing re Second Motion in Limine to Ronald J. Wilper 
Exclude Testimony and Documents by the City's 
Experts and Motion for Site View of Meridian City 
Hall (12/02/10 @ 9 am) 
HRSC CCLATICJ Hearing Scheduled (Motion 12/02/201009:00 Ronald J. Wilper 
AM) 
AFOS CCSIMMSM Affidavit Of Service 11-24-10 Ronald J. Wilper 
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Date Code User	 Judge 
12/1/2010 AFOS CCSIMMSM Affidavit Of Service 11-29-10	 Ronald J. Wilper 
DCHH DCJOHNSI	 Hearing result for Court Trial held on 12/01/2010 Ronald J. Wilper 
09:00AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated: 10 day Court Trial-200 
12/2/2010 AFFD CCRANDJD Affidavit of Daniel Loras Glynn in Support of Ronald J. Wilper 
Memorandum in Opposition to the Second Motion 
in Limine 
MEMO CCRANDJD Memorandum in Opposition to the Second Motion Ronald J. Wilper 
in Limine to Exclude Testimony and Documents 
by the Citys Experts 
MEMO CCRANDJD Memorandum in Opposition to Petras Motion for Ronald J. Wilper 
Site View of Meridian City Hall 
DCHH DCJOHNSI Hearing result for Motion held on 12/02/2010 Ronald J. Wilper 
09:00AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated: Court Trial Day One -400 
HRSC DCJOHNSI Hearing Scheduled (Court Trial 12/03/2010 Ronald J. Wilper 
09:00 AM) day 2 
HRSC DCJOHNSI Hearing Scheduled (Court Trial 12/06/2010 Ronald J. Wilper 
09:00 AM) court trial day 3 
HRSC DCJOHNSI Hearing Scheduled (Court Trial 12/08/2010 Ronald J. Wilper 
09:00 AM) day 4 
HRSC DCJOHNSI Hearing Scheduled (Court Trial 12/09/2010 Ronald J. Wilper 
09:00 AM) day 5 
HRSC DCJOHNSI Hearing Scheduled (Court Trial 12/10/2010 Ronald J. Wilper 
09:00 AM) day 6 
HRSC DCJOHNSI Hearing Scheduled (Court Trial 12/13/2010 Ronald J. Wilper 
09:00 AM) day 7 
HRSC DCJOHNSI Hearing Scheduled (Court Trial 12/15/2010 Ronald J. Wilper 
09:00 AM) day 8 
HRSC DCJOHNSI Hearing Scheduled (Court Trial 12/16/2010 Ronald J. Wilper 
09:00 AM) day 9 
HRSC DCJOHNSI Hearing Scheduled (Court Trial 12/17/2010 Ronald J. Wilper 
09:00 AM) day 10 
12/3/2010 DCHH DCJOHNSI Hearing result for Court Trial held on 12/03/2010 Ronald J. Wilper 
09:00AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated: day 2-400 
MISC CCRANDJD Plaintiffs Supplemental Disclosure of Expert Ronald J. Wilper 
Witnesses 
AMEN CCRANDJD Plaintiffs Amended Witness List Ronald J. Wilper 
12/6/2010 HRSC DCJOHNSI Hearing Scheduled (Court Trial 12/17/2010 Ronald J. Wilper 
09:00AM) 
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Date Code User 
12/6/2010 HRSC DCJOHNSI 
HRSC DCJOHNSI 
HRSC DCJOHNSI 
HRSC DCJOHNSI 
HRSC DCJOHNSI 
HRSC DCJOHNSI 
DCHH DCJOHNSI 
12/8/2010	 DCHH DCJOHNSI 
12/9/2010	 DCHH DCJOHNSI 
12/10/2010	 DCHH DCJOHNSI 
12/13/2010	 DCHH DCJOHNSI 
12/20/2010	 EXHI CCKINGAJ 
MOTN CCJOYCCN 
AFFD CCJOYCCN 
MEMO CCJOYCCN 
12/21/2010	 MISC CCSIMMSM 
DEEX CCAMESLC 
Hearing Scheduled (Court Trial 12/20/2010 
09:00 AM) 
Hearing Scheduled (Court Trial 12/22/2010 
09:00 AM) 
Hearing Scheduled (Court Trial 12/23/2010 
09:00 AM) 
Hearing Scheduled (Court Trial 12/27/2010 
09:00 AM) 
Hearing Scheduled (Court Trial 12/29/2010 
09:00 AM) 
Hearing Scheduled (Court Trial 12/30/2010 
09:00AM) 
Hearing result for Court Trial held on 12/06/2010 
09:00AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated: court trial day 3-400 
Hearing result for Court Trial held on 12/08/2010 
09:00 AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated: day 4-400 
Hearing result for Court Trial held on 12/09/2010 
09:00 AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated: day 5-400 
Hearing result for Court Trial held on 12/10/2010 
09:00 AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated: day 6-400 
Hearing result for Court Trial held on 12/13/2010 
09:00AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated: day 7-400 
Defendant/Counterclaimant Petra Incorporated's 
First Supplemental Disclosure of Trial Exhibit 
Plaintiffs Motion in Limine RE: Petra Pay 
Applications 
Affidavit of Thomas J. South in Support of 
Plaintiffs Motion in Limine RE: Petra Pay 
Applications 
Memorandum in Support of Motion in Limine RE: 
Petra Pay Applications 
Defendant/Counterclaimant Petra Incorporated's 
Third Supplemental Disclosure of Trial Exhibits 
Defendant's Exhibit List 
Judge 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 000027
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Date Code User 
12/22/2010 DCHH DCJOHNSI 
HRSC DCJOHNSI 
HRSC DCJOHNSI 
HRSC DCJOHNSI 
HRSC DCJOHNSI 
AFFD MCBIEHKJ 
AFFD CCAMESLC 
MEMO CCAMESLC 
12/23/2010 DCHH DCJOHNSI 
12/27/2010 DCHH DCJOHNSI 
HRSC DCJOHNSI 
DEEX CCAMESLC 
HRSC DCJOHNSI 
HRSC DCJOHNSI 
HRSC DCJOHNSI 
HRSC DCJOHNSI 
12/29/2010 DCHH DCJOHNSI 
Hearing result for Court Trial held on 12/22/2010 
09:00AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated:400 
Hearing Scheduled (Court Trial 01/03/2011 
09:00AM) 
Hearing Scheduled (Court Trial 01/05/2011 
09:00AM) 
Hearing Scheduled (Court Trial 01/06/2011 
09:00AM) 
Hearing Scheduled (Court Trial 01/07/2011 
09:00 AM) 
Second Affidavit of Thomas J South 
Affidavit in Opposition to the City of Meridians 
Motion in Limine Re: Petra's pay Applications (2) 
Memorandum in Opposition to the City of 
Meridians Motion in Limine Re: Petra's pay 
Applications 
Hearing result for Court Trial held on 12/23/2010 
09:00AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated:400 
Hearing result for Court Trial held on 12/27/2010 
09:00AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated:400 
Hearing Scheduled (Court Trial 01/11/2011 
09:00AM) 
Defendant's Exhibit List 
Hearing Scheduled (Court Trial 01/10/2011 
09:00 AM) 
Hearing Scheduled (Court Trial 01/12/2011 
09:00AM) 
Hearing Scheduled (Court Trial 01/13/2011 
09:00AM) 
Hearing Scheduled (Court Trial 01/14/2011 
09:00AM) 
Hearing result for Court Trial held on 12/29/2010 
09:00 AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated:400 
JUdge 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
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The City Of Meridian vs. Petra Incorporated 
Date Code User 
12/30/2010 DCHH DCJOHNSI 
HRSC DCJOHNSI 
HRSC DCJOHNSI 
HRSC DCJOHNSI 
HRSC DCJOHNSI 
HRSC DCJOHNSI 
HRSC DCJOHNSI 
HRSC DCJOHNSI 
1/3/2011	 DEEX CCGARDAL 
DCHH DCJOHNSI 
1/4/2011 MISC CCHOLMEE 
1/5/2011 DCHH TCJOHNKA 
MISC CCMASTLW 
1/6/2011 DCHH TCJOHNKA 
MEMO CCSULLJA 
AFFD CCSULLJA 
Hearing result for Court Trial held on 12/30/2010 
09:00AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated:400 
Hearing Scheduled (Court Trial 01/19/2011 
09:00 AM) 
Hearing Scheduled (Court Trial 01/20/2011 
09:00AM) 
Hearing Scheduled (Court Trial 01/21/2011 
09:00AM) 
Hearing Scheduled (Court Trial 01/24/2011 
09:00AM) 
Hearing Scheduled (Court Trial 01/26/2011 
09:00 AM) 
Hearing Scheduled (Court Trial 01/27/2011 
09:00 AM) 
Hearing Scheduled (Court Trial 01128/2011 
09:00AM) 
Defendant/Counterclaimant's Fifth Supplemental 
Disclosure of Trial Exhibits 
Hearing result for Court Trial held on 01/03/2011 
09:00AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated:400 
Petra Incorporated's Sixth Supplemental 
Disclosure of Trial Exhibits 
Hearing result for Court Trial held on 01/05/2011 
09:00AM: District Court Hearing Held 
Court Reporter: Diane Cromwell 
Number of Transcript Pages for this hearing 
estimated: less than 300 pages 
Petra Inc.'s 7th Supplemental Disclosure of Trial 
Exhibits 
Hearing result for Court Trial held on 01/06/2011 
09:00AM: District Court Hearing Held 
Court Reporter: Diane Cromwell 
Number of Transcript Pages for this hearing 
estimated: less than 300 pages 
Supplemental Memorandum in support of 
Plaintiffs Motion for Sanctions 
Affidavit of Counsel in RE: Supplemental 
Memorandum in Support of Plaintiffs Motion for 
Sanctions 
Judge 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
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The City Of Meridian vs. Petra Incorporated 
Date Code User 
1/7/2011 DCHH TCJOHNKA 
1/10/2011	 MOTN CCHOLMEE 
AFFD CCHOLMEE 
MOTN CCHOLMEE 
AFFD CCHOLMEE 
MEMO CCHOLMEE 
DCHH DCJOHNSI 
1/12/2011	 DCHH DCJOHNSI 
1/13/2011	 DCHH DCJOHNSI 
MEMO CCCHILER 
AFFD CCCHILER 
MEMO CCCHILER 
1/14/2011	 DEEX CCAMESLC 
NOTS CCAMESLC 
DCHH DCJOHNSI 
1/18/2011	 MISC CCMASTLW 
Hearing result for Court Trial held on 01/07/2011 
09:00 AM: District Court Hearing Held 
Court Reporter: Diane Cromwell 
Number of Transcript Pages for this hearing 
estimated: less than 300 pages 
Motion for Protective Order Re Deposition of 
Debbie Gorski Duces Tecum and Request for 
Attorney Fees and Costs 
Affidavit of Matthew Schelstrate in Support of 
Motion for Protective Order 
Motion for Protective Order RE: Deposition of 
Matthew Schelstrate Duces Tecum and Petra's 
Request for Attorney Fees and Costs 
Affidavit of Matthew Schelstrate in Oppoition to 
Motion to Substitute Clifford S Chamberlain for 
Jason Neidigh 
Memorandum in Opposition to Meridians Motion 
to Substitute Clifford S Chamberlain for Jason 
Neidigh 
Hearing result for Court Trial held on 01/10/2011 
09:00AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated:400 
Hearing result for Court Trial held on 01/12/2011 
09:00AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated:400 
Hearing result for Court Trial held on 01/13/2011 
09:00AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated:400 
Joint Memorandum in Opposition to Petra's 
Motions for Protective Orders 
Affidavit of Kim J Trout in Opposition to petra's 
Motions for Protective Orders 
Supplemental Reply Memorandum in Support of 
Plaintiff's Motion for Sanctions 
Defendant's Exhibit List 
Notice Of Service 
Hearing result for Court Trial held on 01/14/2011 
09:00AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated:400 
Petra Inc.'s 9th Supplemental Disclosure of Trial 
Exhibits 
Judge 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
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The City Of Meridian vs. Petra Incorporated 
The City Of Meridian vs. Petra Incorporated 
Date Code User 
1/19/2011 DCHH DCJOHNSI 
1/20/2011	 DCHH DCJOHNSI 
1/21/2011	 DCHH DCJOHNSI 
1/24/2011	 MISC CCLATICJ 
DCHH DCJOHNSI 
HRSC DCJOHNSI 
HRSC DCJOHNSI 
HRSC DCJOHNSI 
HRSC DCJOHNSI 
HRSC DCJOHNSI 
HRSC DCJOHNSI 
HRSC DCJOHNSI 
HRSC DCJOHNSI 
CONT DCJOHNSI 
1/25/2011	 MOTN CCWRIGRM 
MISC CCPINKCN 
1/26/2011	 DCHH DCJOHNSI 
Hearing result for Court Trial held on 01/19/2011 
09:00 AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated:400 
Hearing result for Court Trial held on 01/20/2011 
09:00AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated:40 
Hearing result for Court Trial held on 01/21/2011 
09:00AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated:400 
DefendanUCounterclaimant Petra Incorporated's 
Tenth Supplemental Disclosure of Trial Exhibits 
Hearing result for Court Trial held on 01/24/2011 
09:00AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated:400 
Hearing Scheduled (Court Trial 01/31/2011 
09:00 AM) 
Hearing Scheduled (Court Trial 02/02/2011 
09:00 AM) 
Hearing Scheduled (Court Trial 02/03/2011 
09:00 AM) 
Hearing Scheduled (Court Trial 02/04/2011 
09:00AM) 
Hearing Scheduled (Court Trial 02/07/2011 
09:00AM) 
Hearing Scheduled (Court Trial 02/07/2011 
09:00AM) 
Hearing Scheduled (Court Trial 02/10/2011 
09:00AM) 
Hearing Scheduled (Court Trial 02/11/2011 
09:00AM) 
Continued (Court Trial 02/09/2011 09:00 AM) 
Motion for Order Allowing Petra Representatives 
Entry to the Meridian City Hall for Inspection 
DefendanUCounterclaimant Petra Incorporated's 
Eleventh Supplemental Disclosure of Trial 
Exhibits 
Hearing result for Court Trial held on 01/26/2011 
09:00AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated:400 
Judge 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
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The City Of Meridian vs. Petra Incorporated 
The City Of Meridian vs. Petra Incorporated 
Date Code User 
1/26/2011 HRSC DCJOHNSI 
HRSC DCJOHNSI 
HRSC DCJOHNSI 
HRSC DCJOHNSI 
HRSC DCJOHNSI 
HRSC DCJOHNSI 
HRSC DCJOHNSI 
1/27/2011 MISC CCRANDJD 
DCHH DCJOHNSI 
1/28/2011 DCHH DCJOHNSI 
MISC CCMASTLW 
1/31/2011 DCHH DCJOHNSI 
ORDR DCJOHNSI 
2/2/2011 DCHH DCJOHNSI 
MISC CCLATICJ 
2/4/2011 DCHH DCJOHNSI 
Hearing Scheduled (Court Trial 02/16/2011 
09:00 AM) 
Hearing Scheduled (Court Trial 02/17/2011 
09:00AM) 
Hearing Scheduled (Court Trial 02/18/2011 
09:00AM) 
Hearing Scheduled (Court Trial 02/23/2011 
09:00 AM) 
Hearing Scheduled (Court Trial 02/24/2011 
09:00 AM) 
Hearing Scheduled (Court Trial 02/25/2011 
09:00 AM) 
Hearing Scheduled (Court Trial 02/28/2011 
09:00AM) 
Petra Incs Twelfth Supplemental Disclosure of 
Trial Exhibits 
Hearing result for Court Trial held on 01/27/2011 
09:00AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated:400 
Hearing result for Court Trial held on 01/28/2011 
09:00AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated:400 
Petra Inc.'s Amendment to 9th Supplemental 
Disclosure of Trial Exhibits 
Hearing result for Court Trial held on 01/31/2011 
09:00AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated:400 
Order Re: Inspection of MCH 
Hearing result for Court Trial held on 02/02/2011 
09:00AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated:200 
Petra Incorporated's First Supplemental 
Disclosure of Trial Witnesses Pursuant to Court 
RUling on January 31, 2011 
Hearing result for Court Trial held on 02/04/2011 
09:00AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated:400 
Judge 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
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The City Of Meridian vs. Petra Incorporated 
The City Of Meridian vs. Petra Incorporated 
Date Code User 
2/7/2011 DCHH DCJOHNSI 
2/9/2011	 DCHH DCJOHNSI 
2/10/2011	 DCHH DCJOHNSI 
2/11/2011	 DCHH DCJOHNSI 
2/15/2011	 HRSC DCJOHNSI 
HRSC DCJOHNSI 
HRSC DCJOHNSI 
HRSC DCJOHNSI 
HRSC DCJOHNSI 
HRSC DCJOHNSI 
HRSC DCJOHNSI 
2/16/2011	 DCHH DCJOHNSI 
2/17/2011	 DCHH DCJOHNSI 
2/18/2011	 DCHH DCJOHNSI 
Hearing result for Court Trial held on 02/07/2011 
09:00AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated:400 
Hearing result for Court Trial held on 02/09/2011 
09:00AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated:400 
Hearing result for Court Trial held on 02/10/2011 
09:00AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated:400 
Hearing result for Court Trial held on 02/11/2011 
09:00AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated:400 
Hearing Scheduled (Court Trial 03/02/2011 
09:00AM) 
Hearing Scheduled (Court Trial 03/03/2011 
09:00AM) 
Hearing Scheduled (Court Trial 03/04/2011 
09:00AM) 
Hearing Scheduled (Court Trial 03/07/2011 
09:00AM) 
Hearing Scheduled (Court Trial 03/09/2011 
09:00 AM) 
Hearing Scheduled (Court Trial 03/10/2011 
09:00AM) 
Hearing Scheduled (Court Trial 03/11/2011 
09:00AM) 
Hearing result for Court Trial held on 02/16/2011 
09:00AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated:400 
Hearing result for Court Trial held on 02/17/2011 
09:00AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated:400 
Hearing result for Court Trial held on 02/18/2011 
09:00 AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated:400 
JUdge 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
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The City Of Meridian vs. Petra Incorporated 
The City Of Meridian vs. Petra Incorporated 
Date Code User Judge 
2/23/2011 DCHH DCJOHNSI Hearing result for Court Trial held on 02/23/2011 Ronald J. Wilper 
09:00AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated:400 
2/24/2011 MOTN CCHOLMEE Motion for Order Setting Trial Proceedings Ronald J. Wilper 
MOTN CCHOLMEE Motion to Shorten Time for Hearing Ronald J. Wilper 
DCHH DCJOHNSI Hearing result for Court Trial held on 02/24/2011 Ronald J. Wilper 
09:00AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated:400 
ORDR DCJOHNSI Order to Shorten Time Ronald J. Wilper 
2/25/2011 DCHH DCJOHNSI Hearing result for Court Trial held on 02/25/2011 Ronald J. Wilper 
09:00AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated:300 
2/28/2011 MOTN CCAMESLC Motion to Reconsider Ronald J. Wilper 
AFFD CCAMESLC Affidavit in Oppsition to Motion to strike Petra's Ronald J. Wilper 
Defenses and Counterclaim 
MEMO CCAMESLC Memorandum in Support of Motion to Reconsider Ronald J. Wilper 
and in Opposition to Motion to Strike Defenses 
and Counterclaim 
MEMO CCAMESLC Memorandum in Opposition to the City's Request Ronald J. Wilper 
for the Court to take Judicial Notice of a Montana 
Regulation 
DCHH DCJOHNSI Hearing result for Court Trial held on 02/28/2011 Ronald J. Wilper 
09:00AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated:400 
HRSC DCJOHNSI Hearing Scheduled (Court Trial 03/16/2011 Ronald J. Wilper 
09:00 AM) 
HRSC DCJOHNSI Hearing Scheduled (Court Trial 03/17/2011 Ronald J. Wilper 
09:00AM) 
HRSC DCJOHNSI Hearing Scheduled (Court Trial 03/18/2011 Ronald J. Wilper 
09:00AM) 
HRSC DCJOHNSI Hearing Scheduled (Court Trial 03/21/2011 Ronald J. Wilper 
09:00AM) 
HRSC DCJOHNSI Hearing Scheduled (Court Trial 03/23/2011 Ronald J. Wilper 
09:00 AM) 
HRSC DCJOHNSI Hearing Scheduled (Court Trial 03/24/2011 Ronald J. Wilper 
09:00 AM) 
HRSC DCJOHNSI Hearing Scheduled (Court Trial 03/25/2011 Ronald J. Wilper 
09:00 AM) 
HRSC DCJOHNSI Hearing Scheduled (Court Trial 03/28/2011 Ronald J. Wilper 
09:00 AM) 000034
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The City Of Meridian vs. Petra Incorporated 
The City Of Meridian vs. Petra Incorporated 
Date Code User 
2/28/2011 HRSC DCJOHNSI 
HRSC DCJOHNSI 
HRSC DCJOHNSI 
3/1/2011 CONT DCJOHNSI 
OBJC CCSWEECE 
AFFD CCSWEECE 
MEMO CCSWEECE 
3/2/2011	 DCHH DCJOHNSI 
3/3/2011	 DCHH DCJOHNSI 
3/4/2011	 MOTN CCHOLMEE 
MEMO CCHOLMEE 
AFFD CCHOLMEE 
MOTN CCHOLMEE 
NOHG CCHOLMEE 
HRSC CCHOLMEE 
DCHH DCJOHNSI 
CONT DCJOHNSI 
3fi/2011 MEMO CCLATICJ 
DCHH DCJOHNSI 
Hearing Scheduled (Court Trial 03/30/2011 
09:00AM) 
Hearing Scheduled (Court Trial 03/31/2011 
09:00 AM) 
Hearing Scheduled (Court Trial 04/01/2011 
09:00AM) 
Continued (Court Trial 03/02/2011 08:30 AM) 
Objection To Petras Motion For Order Setting 
Trial Procedures 
Affidavit Of Kim J Trout In Support Of Judicial 
Notice Of Montana Statute 
Memorandum In Support Of Plaintiffs Request 
For The Court To Take Notice Of Montana 
Statute 
Hearing result for Court Trial held on 03/02/2011 
08:30AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated:400 
Hearing result for Court Trial held on 03/03/2011 
09:00AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated:400 
Motion in Limine 
Memorandum in Support of Motion 
Affidavit of Thomas G Walker in Support of 
Memorandum 
Motion to Shorten Time 
Notice Of Hearing Re Motion in Limine 
4.9.11@830AM 
Hearing Scheduled (Motion 03/09/2011 08:30 
AM) Motion in Limine 
Hearing result for Court Trial held on 03/04/2011 
09:00 AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated:400 
Continued (Court Trial 03/07/2011 08:30 AM) 
Memorandum in Opposition to City's Motion in 
Limine to Exclude Testimony of Witnesses 
Disclosed on October 29,2010 
Hearing result for Court Trial held on 03/07/2011 
08:30AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated:400 
JUdge 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
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The City Of Meridian vs. Petra Incorporated 
The City Of Meridian vs. Petra Incorporated 
Date Code User 
3/8/2011 OB.IT CCWRIGRM 
AFFD CCWRIGRM 
AFFD CCWRIGRM 
3/9/2011 DCHH DCJOHNSI 
DCHH DCJOHNSI 
3/10/2011	 DCHH DCJOHNSI 
3/11/2011	 DCHH DCJOHNSI 
3/15/2011	 HRSC DCJOHNSI 
HRSC DCJOHNSI 
HRSC DCJOHNSI 
HRSC DCJOHNSI 
3/16/2011	 DCHH DCJOHNSI 
3/17/2011	 DCHH DCJOHNSI 
3/18/2011	 DCHH DCJOHNSI 
Objection to Petras Motion in Limine 
Affidavit of Kim J Trout 
Affidavit of Leo Geis 
Hearing result for Motion held on 03/09/2011 
08:30AM: District Court Hearing Held 
Court Reporter: cromwelf 
Number of Transcript Pages for this hearing 
estimated: Motion in Limine-50 
Hearing result for Court Trial held on 03/09/2011 
09:00AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated:400 
Hearing result for Court Trial held on 03/10/2011 
09:00AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated:400 
Hearing result for Court Trial held on 03/11/2011 
09:00AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated:400 
Hearing Scheduled (Court Trial 04/04/2011 
09:00 AM) 
Hearing Scheduled (Court Trial 04/06/2011 
09:00 AM) 
Hearing Scheduled (Court Trial 04/07/2011 
09:00 AM) 
Hearing Scheduled (Court Trial 04/08/2011 
09:00 AM) 
Hearing result for Court Trial held on 03/16/2011 
09:00AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated:400 
Hearing result for Court Trial held on 03/17/2011 
09:00AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated:400 
Hearing result for Court Trial held on 03/18/2011 
09:00AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated:400 
Judge 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
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The City Of Meridian vs. Petra Incorporated 
The City Of Meridian vs. Petra Incorporated 
Date Code User Judge 
3/21/2011 DCHH DCJOHNSI Hearing result for Court Trial held on 03/21/2011 Ronald J. Wi/per 
09:00AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated:400 
3/23/2011 MOTN DCJOHNSI Motion to Exclude Ronald J. Wilper 
AFFD DCJOHNSI Affidavit of Trout in support Ronald J. Wilper 
3/24/2011 DCHH DCJOHNSI Hearing result for Court Trial held on 03/23/2011 Ronald J. Wi/per 
09:00AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated: 300 
DCHH DCJOHNSI Hearing result for Court Trial held on 03/24/2011 Ronald J. Wilper 
09:00AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated:400 
3/25/2011 MOTN DCJOHNSI Motion in Limine re: Reinstein Expert Testimony Ronald J. Wilper 
AFFD DCJOHNSI Affidavit of Counsel in Support Ronald J. Wilper 
DCHH DCJOHNSf Hearing result for Court Trial held on 03/25/2011 Ronald J. Wilper 
09:00AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated:400 
3/28/2011 DCHH DCJOHNSI Hearing result for Court Trial held on 03/28/2011 Ronald J. Wilper 
09:00AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated:50 
3/29/2011 HRSC DCJOHNSI Hearing Scheduled (Court Trial 04/11/2011 Ronald J. Wilper 
09:00 AM) 
HRSC DCJOHNSI Hearing Scheduled (Court Trial 04/13/2011 Ronald J. Wilper 
09:00 AM) 
HRSC DCJOHNSI Hearing Scheduled (Court Trial 04/14/2011 Ronald J. Wilper 
09:00 AM) 
HRSC DCJOHNSI Hearing Scheduled (Court Trial 04/15/2011 Ronald J. Wilper 
09:00AM) 
3/30/2011 DCHH DCJOHNSI Hearing result for Court Trial held on 03/30/2011 Ronald J. Wilper 
09:00AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated:200 
4/1/2011 MEMO MCBIEHKJ Memorandum Regarding Procedures for Rebuttal Ronald J. Wilper 
and Surrebuttal 
BREF MCBIEHKJ Brief Regarding Rebuttal Witnesses Ronald J. Wilper 
AFFD MCBIEHKJ Affidavit of Kim J Trout in Support of Brief Ronald J. Wilper 
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Date: 11/9/2011 Fourth Judicial District Court - Ada County User: CCTHIEBJ 
Time: 08:53 AM ROA Report 
Page 37 of 40 Case: CV-OC-2009-07257 Current Judge: Ronald J. Wilper 
The City Of Meridian vs. Petra Incorporated 
The City Of Meridian vs. Petra Incorporated 
Date Code User 
4/4/2011 DCHH DCJOHNSI 
41712011	 DCHH DCJOHNSI 
5/9/2011	 MISC CCLATICJ 
MISC CCLATICJ 
MISC CCWRIGRM 
MISC DCJOHNSI 
5/23/2011	 MISC CCVIDASL 
MISC CCLATICJ 
6/10/2011 MISC DCJOHNSI 
6/15/2011 JDMT DCJOHNSI 
CDIS DCJOHNSI 
STAT DCJOHNSI 
6/21/2011 MEMO CCHEATJL 
AFFD CCHEATJL 
AFFD CCHEAT.IL 
AFFD CCHEATJL 
AFFD CCHEAT.IL 
AFFD CCHEATJL 
AFFD CCHEAT.IL 
AFFD CCHEATJL 
6/29/2011	 MOTN CCSWEECE 
MEMO CCSWEECE 
Hearing result for Court Trial held on 04/04/2011 
09:00AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated:50 
Hearing result for Court Trial held on 04/07/2011 
09:00AM: District Court Hearing Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated:200 
Petra's Closing Argument Dated May 9, 2011 
Petra's Proposed Findings of Fact and 
Conclusions of Law 
PlaintifflCounterdefendant City of Meridians 
Written Closing Argument 
Meridians Proposed Findings of Fact/Cone. of 
Law 
Petras Rebutal Argument Dated 5.23.11 
PlaintifflCounterdefendant City of Meridian's 
Rebuttal Argument 
Findings of Fact/Conclusions of Law 
Judgment 
Civil Disposition entered for: Petra Incorporated, 
Defendant; The City Of Meridian, Plaintiff. Filing 
date: 6/15/2011 
STATUS CHANGED: Closed 
Petra Incorporated's Memorandum Of Costs And 
Attorney Fees 
Affidavit Of Erika Klein In Support Of 
Memorandum Of Costs And Attorney Fees 
Affidavit Of Thomas Walker In Support Of 
Memorandum Of Costs And Attorney Fees 
Affidavit Of Mackenzie Whatcott In Support Of 
Memorandum Of Costs And Attorney Fees 
Affidavit Of Matthew Schelstrate In Support Of 
Memorandum Of Costs And Attorney Fees 
Affidavit Of Pamela Carson In Support Of 
Memorandum Of Costs And Attorney Fees 
Affidavit Of David Leroy 
Affidavit Of J Walter Sinclair 
Plaintiffs Motion to Make Additional Findings of 
Fact and Conclusions of Law 
Memorandum In Support of Plaintiffs Motion to 
Make Additional Findings of Fact and 
Conclusions of Law 
Judge 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wi/per 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wi/per 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
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Date: 11/9/2011 Fourth Judicial District Court· Ada County User: CCTHIEBJ 
Time: 08:53 AM ROA Report 
Page 38 of40 Case: CV-OC-2009-07257 Current Judge: Ronald J. Wilper 
The City Of Meridian vs. Petra Incorporated 
The City Of Meridian vs. Petra Incorporated 
Date Code User Judge 
7/5/2011 MOTN CCKHAMSA Motion to Disallow Petra's Request for Costs and Ronald J. Wilper 
Attorneys'Fees 
AFFD CCKHAMSA Affidavit of Kim Trout Ronald J. Wilper 
NOHG CCKHAMSA Notice Of Hearing Re: Motion to Disallow Petra's Ronald J. Wilper 
Request For Costs and Attorneys'Fees 
HRSC CCKHAMSA Hearing Scheduled (Hearing Scheduled Ronald J. Wilper 
08/01/2011 03:00 PM) Notice of Hearing Re: 
Motuion to Disallow Petra's Request for Costs 
and Attorneys'Fees 
STAT CCKHAMSA STATUS CHANGED: Closed pending clerk Ronald J. Wilper 
action 
MEMO CCKHAMSA Memorandum In Support Of Motion Ronald J. Wilper 
7/6/2011 RSPS CCRANDJD Response to Motion to Make Additional Findings Ronald J. Wilper 
of Fact and Conclusions of Law 
7/18/2011 AFFD CCWATSCL Affidavit of Maureen F Walsh Dated July 12, 2011 Ronald J. Wilper 
AFFD CCWATSCL Affidavit of Franki J Hargrave Dated July 14, Ronald J. Wilper 
2011 in Support of Petra Incorporated's 
Memorandum of Costs and Attorneys Fees and in 
Opposition to Meridian's Motion to Disallow 
Petra's Motion for Costs and Attorneys Fees 
AFFD CCWATSCL Affidavit of John E Quapp Dated July 14, 2011 in Ronald J. Wilper 
Support of Petra Incorporated's Memorandum of 
Costs and Attorneys Fees and in Opposition to 
Meridian's Motion to Disallow Petra's Motion for 
Costs and Attorneys Fees 
AFFD CCWATSCL Affidavit of Stanley W Welsh Dated July 14, 2011 Ronald J. Wilper 
in Support of Petra Incorporated's Memorandum 
of Costs and Attorneys Fees and in Opposition to 
Meridian's Motion to Disallow Petra's Motion for 
Costs and Attorneys Fees 
AFFD CCWATSCL Supplemental Affidavit of Thomas G Walker Ronald J. Wilper 
Dated July 18, 2011 in Support of Petra 
Incorporated's Memorandum of Costs and 
Attorneys Fees and in Oppostition to Meridian's 
Motion to Disallow Petra's Motion for Costs and 
Atorneys Fees 
BREF CCWATSCL Petra Incorporated's Brief in Support of Its Ronald J. Wilper 
Memorandum of Costs and Attorneys Fees and In 
Response to the City of Meridian's Motion to 
Disallow Petra's Motion for Costs and Attorneys' 
Fees 
NOHG CCWATSCL Notice Of Hearing (08/01/2011 @ 3pm) Ronald J. Wilper 
7/22/2011 APSC CCTHIEBJ Appealed To The Supreme Court Ronald J. Wilper 
7/25/2011 OBJT CCHEATJL Objection To Petra's Memorandum Of Costs And Ronald J. Wilper 
Attorney Fees 
MOTN CCHEAT.IL Motion To Stay Enforcement Of Judgment Ronald J. Wilper 
Pending Appeal 
MOTN CCHEATJL Motion To Shorten Time For Hearing Ronald J. Wilper 000039
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The City Of Meridian vs. Petra Incorporated 
The City Of Meridian vs. Petra Incorporated 
Date Code User Judge 
7/27/2011 ORDR DCJOHNSI Order Shortening Time for Hearing Ronald J. Wi/per 
7/28/2011 MOTN CCHOLMEE Motion to Enforce Judgment or in the Alternative Ronald J. Wilper 
for the Issuance of an Alternative Writ of Mandate 
AFFD CCHOLMEE Affidavit of Eugene R Bennett in Support of Ronald J. Wilper 
Motion 
MEMO CCHOLMEE Memorandum in Opposition to Motion Ronald J. Wilper 
NOHG CCHOLMEE Notice Of Hearing Re Motion to Enforce Ronald J. Wilper 
Judgment 8.1.11 @3PM 
MOTN CCHOLMEE Motion to Shorten Time for Hearing Ronald J. Wilper 
REPL CCNELSRF Reply Memo In Support of Motion to Disallow Ronald J. Wilper 
Petra's Motion for Costs and Attorneys' Fees 
AFFD CCNELSRF Supplemental Affidavit of Kim J. Trout in Support Ronald J. Wilper 
of Motion to Disallow Fees 
7/29/2011 REPL CCSWEECE Reply Memorandum in Support of Motion To Stay Ronald J. Wilper 
Enforcement of JUdgment Pending Appeal And In 
Opposition To Petras Motion To Enforce 
Judgment Or In The Alternative for The Issuance 
of An Alternate Writ of Mandate 
8/1/2011 DCHH DCJOHNSI Hearing result for Hearing Scheduled scheduled Ronald J. Wilper 
on 08/01/2011 03:00 PM: District Court Hearing 
Held 
Court Reporter: cromwell 
Number of Transcript Pages for this hearing 
estimated: Notice of Hearing Re: Motuion to 
Disallow Petra's Request for Costs and 
Attorneys'Fees-50 
8/4/2011 ORDR DCJOHNSI	 Order Denying Motion to Make Addl. Findings of Ronald J. Wilper 
Fact,Concl. of Law 
ORDR DCJOHNSI	 Order Denying Motion to Disallow Costs and Fees Ronald J. Wilper 
ORDR DCJOHNSI	 Order Granting Motion to Stay Enforcement of Ronald J. Wilper 
Judgment Pending Appeal 
8/5/2011 RQST CCAMESLC	 Request for Additional Record Ronald J. Wilper 
8/8/2011 MISC DCJOHNSI	 Amended Judgment Ronald J. Wilper 
MEMC CCNELSRF	 Petra Inc. First Supplemental Memorandum Of Ronald J. Wilper 
Costs And Attorney Fees Date 8/08/11 
8/19/2011 NOTC CCLATICJ	 Notice of Association of Counsel (Frederick Mack Ronald J. Wilper 
and Scott Hess for Petra, Inc.) 
8/22/2011 OBJT CCMASTLW	 Objection to Petra's 1st Supplemental Ronald J. Wilper 
Memorandum of Costs and Fees 
MEMO CCMASTLW	 Memorandum in Support of Objection Ronald J. Wilper 
8/25/2011 NOWD CCWRIGRM	 Notice Of Withdrawal of Request for Oral Ronald J. Wilper 
Argument re Objection to Petra Incorporated First 
Supplemental Memorandum of Costs and Fees 
RSPN CCWRIGRM	 Response to the Citys Objection to Petras First Ronald J. Wilper 
Supplemental Memorandum of Costs and 
Attorneys Fees 
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Date: 11/9/2011 
Time: 08:53 AM 
Page 40 of40 
Fourth Judicial District Court - Ada County 
ROA Report 
Case: CV-OC-2009-07257 Current Judge: Ronald J. Wilper 
User: CCTHIEBJ 
The City Of Meridian vs. Petra Incorporated 
The City Of Meridian vs. Petra Incorporated 
Date Code User Judge 
8/25/2011 
9/14/2011 
9/19/2011 
11/4/2011 
AFFD 
AMEN 
REPL 
ORDR 
CCWRIGRM 
CCTHIEBJ 
CCMASTLW 
DCJOHNSI 
Supplemental Affidavit of Thomas G Walker 
Amended Notice of Appeal 
Reply in Support of Objection to Petra's 1st 
Supplemental Memorandum of Costs and 
Attorneys Fees 
Order Allowing Substitution of Missing Original 
Documents 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
Ronald J. Wilper 
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KIM J. TROUT, ISH #2468 J. DAVID NAVAHP.O. Clerk 
TROUT. JONES. GLEDHILL. FUHRMAN, P.A. 
225 North 9th Street, Suite 820 
By J. HI\NlJALL 
OEYl)fY 
P.O. Box 1097 
Boise,ID 83701 
Telephone: (208) 331-1170 
Facsimile: (208) 331-1529 
Attorneys for Plaintiff 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
 
THE CITY OF MERIDIAN, 
Municipal Corporation, 
an Idaho 
CaseNo.'CV OC 0907257 
Plaintiff, 
v. COMPLAINT 
PETRA, INCORPORATED, 
Corporation, 
an Idaho 
Defendant. 
Plaintiff, The City of Meridian, by and through its counsel of record, Kim J. Trout of the 
law finn TROUT. JONES. GLEDHILL. FUHRMAN, P.A., and for its claim for relief against the 
above-named Defendants alleges and complains pursuant to Rule 57 of the Idaho Rules of Civil 
Procedure and Idaho Code § 10-1201 et seq. as follows: 
JURISDICTION AND VENUE 
I. Plaintiff City of Meridian ("City") is an Idaho municipal corporation located in 
Ada County, Idaho. 
2. Defendant Petra Incorporated (Petra) is an Idaho corporation, qualified to do 
business in the state ofIdaho. 
COMPLAINT FOR DECLARATORY JUDGMENT - 1 
000042
 
.. 
 
 
"
1
l
3. This Court has personal and subject matter jurisdiction over the parties pursuant
to Idaho Code § 10-1201, and venue is proper in the County of Ada, State ofIdaho.
GENERAL ALLEGATIONS
4. The City and Petra entered into a Construction Management Agreement dated
August 7,2006. A true and correct copy of said Agreement is attached hereto as Exhibit "A" and
incorporated herein by reference as though fully set forth herein.
5. Petra has submitted Change Order No.2, dated the 4th day of April, 2008.
6. The Agreement provides that prior to providing any services which would be
subject to Section 7, Changes, the Construction Manager shall notify the City of the proposed
change and receive the City's approval of the change.
7. Petra failed to obtain any prior approval of Change Order No.2.
COUNT ONE
DECLARATORY JUDGMENT
8. The City re-alleges the allegations contained in paragraphs 1 through 7 above, and
incorporates said allegations as though fully set forth herein.
9. An actual controversy has arisen and now exists between the City and the Petra
with regard Change Order No.2.
10. Petra has failed to request or obtain the City's approval for any alleged Change
prior to the commencement or provision of the services claimed by Petra to be subject to the
Change.
11. Petra's failure to obtain the City's approval of any alleged Change prior to the
commencement or provision of the services claimed is a bar to any claim for a Change.
COMPLAINT FOR DECLARATORY JUDGMENT - 2
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r12. A judicial determination is necessary and appropriate at this time in order to
determine that the City owes nothing with respect to Change Order No.2.
COUNT TWO
13. The City re-alleges the allegations contained in paragraphs 1 through 12 above,
and incorporates said allegations as though fully set forth herein.
14. Petra has made a demand upon the City to enter into Mediation pursuant to
Section 8 of the Agreement.
15. Section 8.1 of the Agreement requires that Claims be initiated by written notice,
within twenty-one (21) calendar days after the event or the first appearance of the circumstances
giving rise to the Claim, and that such written notice set forth in detail all facts and circumstances
supporting the Claim.
16. The first written notice of Change Order No.2 was November 5,2007.
17. Petra began incurring costs related to the Claim of Change Order No. 2 on or
about July 1, 2006.
18. Petra's failure to provide the City timely notice of any alleged Change is a bar to
any claim for a Change.
19. A judicial determination is necessary and appropriate at this time in order to
determine that the City owes nothing with respect to Change Order No.2.
COUNT THREE
20. The City re-alleges the allegations contained in paragraphs 1 through 19 above,
and incorporates said allegations as though fully set forth herein.
21. Petra breached the Agreement by failing to provide the services required pursuant
to the Agreement to the City.
COMPLAINT FOR DECLARATORY JUDGMENT - 3
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22. As a result of Petra's breach of the Agreement, the City has been damaged in an
amount to be proven at time of trial. The City alleges that the amount of damage is greater than
the sum of $10,000.00.
ATTORNEY'S FEES AND COSTS
The City has been required to retain the services of an attorney to prosecute this action,
and has chosen to retain the firm of TROUT. JONES. GLEDHILL. FUHRMAN, P.A. The City
should be awarded its reasonable attorney's fees and costs pursuant to Idaho Code §§ 12-120, 12-
120(3),12-1211-1210 and Rule 54 of the Idaho Rules of Civil Procedure.
PRAYER FOR RELIEF
WHEREFORE, based upon the foregoing, the City respectfully requests the following
relief:
1. For an Order declaring that the City owes nothing under Petra's Claim and/or
Change Order No.2, and that said Claim and/or Change Order is barred;
2. For an Order awarding the City its damages as proven for Petra's breach of
contract;
3. For an Order awarding the City its costs and reasonable attorney's fees incurred in
bringing this action; and
4. For such other and further relief as the Court deems just and proper in these
premises.
COMPLAINT FOR DECLARATORY JUDGMENT - 4
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DATED this -L'-I{ay ofApril, 2009.
TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
By:
COMPLAINT FOR DECLARATORY JUDGMENT - 5
KimJ. TrOUt
Attorneys for Plaintiff
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GENERALCO~qORS & CONSTRUCTION MANAGEMENT
August I, 2006
· ;
city ofMeridian'
City Attorney
703 Main Street
Meriqian, Idaho 83642
A'ITN~ Ted W. Baird, Deputy City AttOrney
DearTc~ ..
'.
RECEIVEP
AUG 012006
City ofMeridian
C;:1~,.Clerk Office
. .,
Enclosed are two signed and notarized originals ofthe Constru~on Management
Agreement for the City Hall Project
As discussed with you it is our underStanding that SeCtion 10.2.1(i) shall be the subject of
a Chaitge Order. To wit, the three year renewal requirement for the Errors and Omissions
Liability Insurant:e shall be changed to a renewal requiioment of two years so as to
corteSPG,nd to the statute of limitations for the professional services being rendered.
Respectfu11r yours,
V ---·· -"-.
Pat Kersbisnik
",
'. .
9056 W. BLACKEAGLE DIl. • BonE, ID 837'09 • PHONE: (208) 323-"500 • FAx: (208) 323-4507
WWW.PlTRATNC.NllT
·acJ!-la7S
EXHIBIT "A"
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CONSTRUCTION MANAGEMENT
AGREEMENT
(CONSTRUCTION MANAOEMENT ADVISOR)
BETWEEN
CITY OF MERIDIAN
AN IDAHO MUNlClPAL CORPORATION
AND
PETRA INCORPORATED
AN IDAHO CORPORATION
FOR THE
NEW MERIDIAN CITY HALL
AUGUST It 2006
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CONSTRUCTION MANAGEMENT AGREEMENT
(Construetion Manager Advisor)
THIS CONSTRUCTION MANAGEMENT AGREEMENT (this "Aereementi is made
effective the 111. day ofAugust, 2006, by and between CITY OF MERIDIAN, I1'l Idaho municipal
corporation ~." and PETRA INCORORATED. an Idaho corporation r'Construction
Manager").
RECITALS
A. Owner is under contract to purchase that certain two-acre parcel of land located at
27 E. Broadway, Meridian. Idaho (the"Simi.
B. Owner desires to abate and dmnolish the existing st:rudures on the Site and
develop a new city hall facility thereon consisting of a four s10ry stnleture with approximately
80.000 square feet of standard Class A office space and related improvements with surface
parking (the IIProie2fj.
C. Conshuctioil Managei' has represented to Owner that it is has the skills.
qualifications, and experience to provide professional construction management for the Project
on behalfofOwner.
D. Owner desires to retain Construction Manager, and Construction Manager desires
to be retained by Owner, for profcssionaJ construction management serviceS for the Project on
Owner's behalf: .
AGREEMENT
NOW, THEREFORE. in consideration of the mutual promises, covenants. and
agreements stated herein, and for other good and valuable consideration. the sufficiency ofwhich
is hereby acknowledged, Owner and Construction Manager agree as follows:
t. RELATIONSHIP OF THE PARTIES
1.1 Relatlollship of the Parties.
Construction Manager acknowledges and accepts tho relationship of trust and
confidence established with Owner by this Agreement and that this relationship is a material
consideration for Owner in entering into this Agreement. Ac:cordingly, Constnletion Manager .
shall. at all tim~ act in a manner consistent with this relationship. Constmetion Manager
further covenants that Constroetion Manager will perform. its services under this Agreement, in
the exercise of ordinary and reasonable caro and with the same degree of professional skill,
diligence and judgment as is customary among construction managers of similar reputation
perfonning work for projects ofa size, scope and complexity similar to the Project. Construction
Manager shall. at all times. further the interest of Owner through efficient business
administration and management.
CONSTRuc:noN MANAQl3MBNT AOREEMENT (CONSTRUCTION MANAOEM6NT ADVISOR) PAOE I
NEW MBIUDIAN CITY HALL
O~_~IaIT~DIllI_~IIICM_.n_al'04JlOC
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1.2 Authorized Representative.
Owner and. Construction Manager shall designate a representative who shall be
authorized to act on that partiest behalf with respect to the Project. Bach party's representative
shall render decisions in a timely manner in order to avoid unreasonable delay in the progress of
the Project. Each party may rely upon the directions and decisions ofsuch representatives 88 the
directions and decisions of the other party. Neither· Owner nor Construction Manager shall
change its authorized representative without five (5) days prior wtitten notice to the other party.
1.2.1 Owpmo's authorized representative shall be:
To be determined by Owner. Upon Owner's selection of its
authorized representative, Owner will provide Architect the name
and contact infonnation for such representative.
1.2.2 Const.ruCtion Manager's authorized representative shall be:
Gene R. Bennett, Project Manager and
Wesley Bettis, Jr., Project Engineer
PETRA INCORPORATED
9056 W. Blackeagle Drive
Boise, idahO 83709
Telephone: 208-323-4500
Facsimile: 208-323-4507
Mobile: 208-860·7531 (Bennett)
Mobile: 208-860-7S31 (Bettis)
Email: gbennett@petrainc.net
Email: wbettis@petrainc.net
1.3 CODStruction Manager 81 Owner's :Representative.
Construction Manager shall be a tep~entative of Owner during the Project.
Construction Manager shall have authority to act on behalfof Owner only to the extent provided
in this Agreement. unless otherwise set forth in writing.
2. Construction Manager
%.1 Construction Manager'. Representadons.
Construction Manager makes the following express representations and
warranties to Owner, wbich shall survive the execution and delivery oftbis Agreement:
2.1.1 Construction Manager is or wl11 be.professionally qualified to
provide construction management services for the Project and is piopedy licensed to practice
construction management services to Owner by all public entities having jurisdiction over
Constroetion Manager and the Project; .
CONSTR.UCnON MANAGEMENT AGR.El3MENl' (CONSTRUcnoN MANAOEMENf ADVISOR)
NEWMP.R.ioIAN CITYHAu.
~_~SlmNO&\TIMOIAaV1Nl'DIlllfl'll.U'OUW1l\ClilAaa·_OP04JlOC
PAOS2
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2.1.2 Construction Manager has, or will as part of its services under
this .Agreem.en4 become familiar with and examine the Site, including, but not limited to, the
eXisting terrain, structures, landscaping and the local conditions under which the Project is to be
design~ constructed, and operated, and correlate its observations with the Project's
requirements;
2.1.3 Construction Manager has the professional knowledge, skil~
experience, education and staffing to manage and coordinate the design and construction of the
Project. The individual employees ofConstruction Manager that will render services pursuant
to this .Agreement are knowledgeable and experienced in the disciplines required for this Project;
2.1.4 Construction Manager shall prepare all documents and provide
all services required under this Agreement in such a manner that increases in Project costs
resulting from Construction Manager's errors or Omissions do not exceed one percent (1 %) of
the total construction price oftho Project; and
2.1.5 Constnlction Manager assumes full responsibility to Owner for
its own improper acts and/or omissions and those employed or retained by Construction Manager
in connection with the Project (excluding intentional acts), but not for acts and omissions
expressly directed by Owner.
2.2 CommunJcatloDI.
Construction Manager shall endeavor to keep Owner fully infonned regarding the
progress of the Project so Owner can have meaningful review and involvement in the Project.
Without limiting the generality of the foregoing sentence, ConstlUetion Manager shall, as a
matter of course, promptiy provide Owner with copies of all documents relating to design and
constJUction management and coordination, meeting notes and memorandum BI)d any other
infonnation related to the Project for Owner's revieW and input. Construction Manager shall
notify·Owner of any decisions that are required to be made by Owner, and any deadlines
pertaining thereto. ConstJUction Manager shall consult with and advise Owner with respect to
any such decisions. .
2.3 Meetings with Governmental Officials.
Construction Manager agrees to provide Owner wi6b. reasonable notice of all
fonnal public and non-pUblic meetings with government officials regarding the Project. Owner
shall be entitled to attend any fonnal public or non·public meeting with governmental officials
regarding the Project. Construction Manager shall document all meetings with governmental
officials related to the Project and any vel'bal or wriUen interpretations related to the Project
provided by any governmental officials.
2.4 ProJed Records.
All records relating to the Project in Construction Manager's possession (the
"Project Records") shall be made available to owner for inspection and copying at a reasonable
time and place upon the written request of Owner. The Project Records shall include, but not be
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limited to, all plans, specifications, submittals, correspondence, minutes, memoranda, receipts,
timeshccts, electronic recordings and other writings or things that docwnent any aspect of the
design and construction management and coordination of the Project. Construction Manager
shall maintain the Project Records for six (6) years after S1,lbstantial completion of Project or for
any longer period required by law. . .
2.5 Value Engin~lD.g.
Construction Manager shall v~ue engineer the Project to maximize costs savings
to Owner through discounts, value engineering and other actions consistent with good design and
building practices for a project ofthe type contemplated by Owner.
2.6 Governmental Permits.
ConstnlCtion Manager shall, with the assistance of Owner and Architect, prepare
and file all documents necessary to obtain the approvals of governmental authorities having
jurisdiction over the Project, inc1udinSt but not limited to, building and occupancy pennits.
2.1 Compliance with Laws.
Construction Manager shall perform all of Constroction Manager's services in
complian~ with all applicable laws, ordinances, rules, regulations or orders of any public
authority baving jurisdiction over the Project, any applicable permits and any recorded
covenants, conditions and restrictions affecting the Site.
2.8 Independent COl1traetor.
Construction Manager acknowledges that it is an independent contractor and not
an employee or agent of Owner. As an independent contractor, Construction Manager shall be
and remain responsible to Owner for all its negligent acts or omissions in connection with its
duties and services.. under this Agreement that result in damage or injury to penons or property.
Construction Manager shall indemnify and hold harmless Owner against all claims or liabilities
that are asserted, incurred or recovered against Owner related to employer liabilities that arise
from Construction Manager's employment or retention of any person or entity. Owner shall
have no control over the manner or. method by which.Construetion Manager meets Construction
Manager's obligations under this Agreement; provided that Construction Manager's services
shalt be performed in a competent and efficient manner this is in compliance with this
Agreement. Nothing in this Agreement shall be construed to mean that Owner employs or is
responsible for compensating any consultant ofConstroction Manager.
2.9 Consultants.
Prior to retaining or engaging any consultant to provide services pursuant to this
Agreement, Construction Manager shall submit for Owner's approval a written statement listing
(1) a description of the services to be provided by said consultant (2) a briefdescription of said
consultant's qualifications to render the identified services, and (3) a disclosure of any
ownership, controlling interest or affiliation between Construction Maftager and said consultant.
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Owner shall bear no responsibility for Teimbursing Construction Manager for services of any
consultant retained or engaged by Construction Manager unless Constmction Manager first
complies with this Section.
2.10 IDdemnlflcatioD
To the fullest extent permitted by law. Construction Manager sb.all indemnify.
defend and hold harmless Owner and its officers. directors. agents and employees from and
against claims. damages, losses and expenses, ineluding but not limited to attomey's fees, ariSing
out ofor resulting from perfunnance ofConstru<:tion Manager's duties and responsibilities under
this Agreement, but only to the extent caused by the neg1ige~t acts or omissions ofConstruction
Manager, its employees, agents or anyone for whose acts they may be liable, regardless of
whether or not such claim, damage, loss or expense is caused in party by a party indemnified
hereunder.
2.11 Outside Compensation Prohibited.
Except with Owner's knowledge and con8cm~ Construction Manager shall not
engage in any activity or accept any employment, interest or contribution that would reasonably
appear to compromise Construction Manager's professional judgment with respect to the Project
or the relationship of trust between Owner and Construction Manager established herein;
provided, however, nothing in this Section shall be deemed to limit Constnlction Manager's
ability to provide services for an competitor ofOwner.
3. OWNER
3.1 OWner'. Objectives.
Owner's objective for the Project is to develop a new cost efficient city halt
facility and public plaza on the Site.
3.2 Owner'. Duties.
3.2.1 Owner shall, at its expense, furnish Construction Manager with
documents in its possession concerning the Site, which documents shall include a legal
description, environmental risk evaluation, site survey and preliminary title report.
3.2.2 Owner shall provide ConstlUction Manager with Owner's
preliminary planning and programming infonnation regarding the Project, including, but, not
limited to, Owner's purposes, concepts, desires and any design, com1ruction, scheduling,
budgetary or operational needs, restrictions or requirements, as the same may be amended from
time to time ("Owner's Criteria'').
3.2.3 Owner shall timely review documents provided by or through
Construction Manager and timely render its direction, decision, consent or approval on matters
identified by Construction Manager for Owners direction, decision, consent or approval.
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Owner shall timely review documents provided by or through3.2.4
ConstIUction Manager;
3.2.5 Owner shall provide for all required testing or inspections ofthe
Work as may be mandated by law. th8 Construction Documents or the Construction Contracts;
3.2.6 If Owner learns of any failure to comply with the Construction
Contract by Contractor, or of any errors, omissions, or inconsistencies in the services of
Construction Manager, and in the further event that Construction Manager does not have notice
ofthe same, Owner shall infonn Constro9tion Manager; .
3.2.7 Owner sball afford Construction Manager access to the Site and
to the Work as may be reasonably necessary for Construction Manager to properly perform its
serviCes under this Agreement;
3.2.8 Owner's review. direction, decision, approval or consent ofany
document provided or matter identified by or through Construction Manager shall be solely for
the purpose of determining whether such document or matter is generally consistent with
Owner's Criteria. No review of such documents shall relieve Construction Manager of its
responsibility for the accuracy, adequacy, fitness, suitability, or coordination of its services or
work product.
3.2.9 Construction Manager shall be entitled to rely upon services and
infonnation provided by or through Owner only to the extent that a reasonably prudent
Constroetion Manager would so rely on such services and informatioIL Constroction Manager
shall promptly notifY Owner in writing if Construction Manager becomes aware of any errors,
omissions or inconsistencies in such servioes or infonnation.
3.3. Owner's Architect.
Owner has retained I.J::A Architects. P.A., an Idaho professional corporation
("Architect") to provide professional architectural services for the Project. Architect's
authoriZed representative is:
Steve Simmons, President
LOMBARD-CONRAD ARCHITECTS, P.A
1221 Shoreline Lane
Boise, Idaho 83702
Telephone: 208-345-6677
Facsimile: 208-344-9002
Mobile: 208-830-4122
Email: ssimmonsl@lcarch.com
Constnlction Manager hereby acknowledges that it has received. reviewed, and studied the
agreement foun that Owner intends to use with Architect (the "Architectural Agreementi, and
the same is herein incorporated byr~ce. Construction Manager shall consult and coordinat~
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· .
with Architect as needed to fulfill its duties hereunder, and shall' assist Architect as need for
Architect to fulfill its duties to Owner under the Architectural Agreement
3.4 Contractor.
Construction Manager understands that Owner plans to retain multiple prime
contractors (the "Contractors") to provide construction labor, services, materials and equipment
for the Project (the coYlQrk"). The term "Contractor" means all prime contractors retained by
Owner to perfonn Work, but not the prime contractor's subcontractors, laborers and material
suppliers.
4. SCOPE OF SERVICES
4.1 In General.
Owner has retained Construction Manager to help it achieve the objectives set
forth in Section 3.1 above by managing and coordinating the design and construction of the
Project on behalf of Owner. Therefore, the general scope of Construction Manager's
responsibilities is to do all thing$, or, when appropriate, require Architect and each Contractor to
do all things necessary, appropriate or convenient to achieve the end result desired by Owner,
including, but not limited to, those tW<s set forth in this Article 4. The tasks set forth in this
Article 4 are not intended to be aQ exhaustive list of the tasks required to achieve the result
desired by Owner. The general scope of Construction Manager's responsibilities and shall
include all other tasks indicated or implied in this Agreeinent and the implementing plans
contemplated herein.
4.2 DeVelopment Strategies Phue.
Cpnstroction~agershallcaJ#ully~..tnine ~~'8 Critel:(aand copsult with
Owner and Architect in detail about the same in detail. Based on its review and consultations,
and withthe.~~ of Architect,Cons~on~ger shatlpree~ ~ $l1bri1ittoewner a
\V~uen rep.ort do~aiU~ itsunderstan~~()~Rwnor'ssPteria<end id~'118 d~ign,co~~on, s~j~~budgetary, openttional/or otheJ(cprobleD\porreco tbat11lay
result'fi'om 9ymersCritena.- The\\1litten IeJlOrts~ also include p sed 1i~~~;ng
.~probl~ identifi~~ .altematives~~~rau,eff1 . constructi~nof
·tb~PtOj~t, andalteril.ative st::grtegi.es forth~ cost 'vefueJ,p nof the/Project.
Construction Manager, with Architect's assistance, shall develop a preliminary project schedule
ror the design and construction of the Project
4.3 Site Preparation Phase.
Construction Manager shall also prepare and submit to Owner a plan for the
demolition. of the existing improvem~ts on the Site and the preparation of the Site for
consttuetion activities. Upon Owner's approval of the plan and Owner's notice to proceed,
Construction Manager shall proceed with bidding of the demolition Work in accordance with
Section 4.6 below. Upon Owner's approval of the lowest bid and notice to the demolition
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"Contractor to proceed. Construction Manager shall proceed with the management of the
demolition work in accordance with Section 4.7 below.
4.4 Preliminary DesIgn Phase.
4.4.1 After reviewing Construction Manager's written report and
Architecfs written report with Owner and Architect, and reaching agreement upon proposed
alternatives and solutions, Construction Manager shall, within the time frames set forth in the
preliminary schedule developed in Section 4.2 above and in cooperation with .AIchitect's efforts,
prepare and submit to Owner for approval the following:
(a) A plan for the management of the design and construction of the
Project (the "Constmction Management Pion''). which shall include (i) a Project
organizational chart, (li) staffing recommendations for Owner, Architect and
Construction Manager, along with an explanation of the roles, responsibilities,
and authority ofeach staffmember from each ofthe three entities, (iii) deScription
of the various bid packages recommended for the efticiont and cost effective
bidding of the Project, including the procurement Qf those "general conditions"
items that may be efficiently and lawfully procured by Construction Manager
directly; (iv) a description of the basic methods and procedures for coordination
between Contractors; and (v) a system for claims avoidance on the Project
consistent with fixed price construction contracts. ConstnJction Manager shall
not be responsible for the failure ofOwner andlor Architect to adequately staffthe
Project in accordance with the approved Construction Management Plan.
(b).A comprehensive master Project schedule (the "Project SChedule'') .
that specifies the proposed starting and finishing dates for each task required to
complete the demolition of the existing site improvements and the design,
construction and occupancy of the Project. The Project Schedule shall be divided
into separate tasks and phases as desired by Owner and shall include the tasks of
Owner, Architect. Construction Manager and each Contractor. The Project
Schedule shall provide reasonable time periods for Owner reviews and approvals
where appropriate.
(c) Based on the Architect's preliminary designs and specifications. a
preliminary price estimate for the design and construction of the Project (the
"Preliminary Price Estimate"), using area. volume or similar conceptual
estimating techniques, which shall include all expenditures that win be required of
Owner and a reasonable allowance for Owner's contingency.
(d) A plan for the efficient and effective communication of information
. between Owner, Architectt Constroction Manager and each Contractor (the
"Communications Plan"). The Communications Plan shall include payment
procedures, be compatible with the accounting practices of Owner and shall
provide reports and documents in the format and in the frequency required by
Owner.
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. (e) A plan for managing the quality each Contractor's Work (the "Quality
Management PIaU"); and
(t) Construction Manager understands that the Owner's maximum price
for the construction of the Project is Twelve Million Two Hundred Thousand and
NoIIOOths Dollms ($12.200.000.00) (the "Proiect Budeet").
4.4.2 Owner shall timely review and approve or disapprove the
documents set forth above. If Owner disapproves any document, Owner shall set forth the
reasons therefor in writing. Construction Manager sball then revise the disapproved document, as
required by the reasons for disapproval and resubmit the revised document to Owner for
approval, which approval shall not be unreasonably withheld or delayed. This process shall
repeat until Owner approves the documents set forth above.
4.43 If the Preliminary Price Estimate developed pursuant to Section
4.4.1(c) exceeds the Project Budget provided by Owner to Construction Manager in Section
4.4.1(t), Owner may require Construction Manager, with no increase in the not-to-exceed
allowance for preconstIuction services set forth in Section 6.2.2(8) below, to (i) consult with
Owner and Architect to identify cost saving measures and (ii) assist Architect in revising the
Preliminary Design to reflect approved cost savings measures, end (iii) revise the Preliminary
Cost Estimate to reflect the anticipated savings from approved cost savill&' measures, as
necessary to bring the Preliminary Cost Estimate below the Project Budget. Absent clear and
convincing evidence ofgroS$Ii~gligence, and providedCons't:rucijcjn Mllnager.complces its
ob'ljptions under this Section, Construction Manager shall not be financially responsible to
Owner for the failure ofthe Preliminary Cost Estimate to be within the Project Budget.
4.5 Construdion Documents Phase
During the Construction Documents phase, Construction Manager shall complete
the followinp tasks:
4.5.1 Make recommendations for revision to the Construction
Management Plan and SUbmit them to Owner for review. Revise the Construction Management
Plan to include revisions approved by Owner.
4.5.2 Monitor compliance with the Project ScMdule, which shall include
periodical progress reports and immediate reports of material deviations from the Project
. Schedule for the design phase.
4.5.3 Review the Construction Documents at appropriate intervals
dlIring their preparation to make recommendations to Owner and Architect as their
construetabiJity. cost-effectiveness, clarity. consistency and coordination. This review shall
include peer reviews by electrical, mechanical, structural and architectural professionals for up to
two (2) wade days per discipline.
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4.5.4 Constnaction Manager shall, with the assistance of Architect.
prepare documents necessary for the clear separation of the Work into the various bid packages
as set forth in the Construction Management Plan.
4.5.5 Conduct such Project meetings as required for the timely
completion ofthe Projecti
4.5.6 Keep and distribute minutes as required in Construction
Management Plan and Communications Plan;
4.5.7 Coordinate transmittal of documents to regulatory agencies and
advise Owner ofpotential solutions to problems encounteredi
4.5.8 Prepare value analysis studies on major construction components
as requested by Owner.
4.5.9 As soon as practical after Arclrltect's submission of the
Construction Documents and in accordance with the Project Schedule, Construction Manager
shall submit to Owner a final written estimate of the anticipated price for constructing the Project
(the "Final Cost Estimate"). The Final Cost Estimate shall be detailed and shall be divided into
bid packages and work categories. .If tbeE~COSt:ESti_ex.~ the ·~.PriCe,
Owner may~ Construction Manager, with no increase in the not-to-exceed allowance for
prcconstructiOll services set forth in Section 6.2.2(a) bolow. to (i) consult with Owner and
Architect to identify cost savings measures, (it) assist Architect in revising the Construction
Documents to reflect approved cost savings measures, and (iii) revise the Final Cost Estimate to
reflect the anticipated sa~ngs ftom approved cost savings measures, as necessary to bring the
Final Cost Estimate below the Maximum Price. Absent clear and convincing evidence of gross
negligence, and provided Construction Manager·completes its obligatiOns under this Section,
Construction Manager shall not be financially responsible to Owner for the fililure of the Final
Cost Estimate to be within the Maximum Price.
4.6 Bidding Phase.
4.6.1 Construction Manager sball assist Owner in preparing bid
packages contemplated by the Construction Management Plan, preparing and placing notices and
advertisements to solicit bids, delivering bid documents to bidden. tracking bid documents and
bidders, answering bidders questions; reviewing addenda, holding a pre-bid conference if
required, reviewing bids or proposals for construction, and determining the selected bidders.
4.6.2 If the lowest bids from qualified bidders exceeds the Maximum
Price, Owner may require Construction Manager, with no increase in the not-to-exceed
allowance for preconstruction services set forth in Section 6.2.2(a) below, to (i) consult with
Owner and Architect to identify cost savings measures, (ii) assist Arebit8Ct ~ revising the
Construction Documents to reflect approved cost savings measures, and (iii) rebid the Work, as
necesSary to bring the Final Cost Estimate below the Maximum Price. Absent clear lind
convincing evidence of gross negligence, and provided Construction Manager completes its
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obligations under this Section, ConstructiOn Manager shall not be financially respOnsible for the
:tailure ofthe Project Ix> bid within the Maximum Price.
4.6.3 As appropriate, Construction Manager shall bid or select the
providers of"general conditions" items designated for procurement by the ConstnJction Manager
under the Constmction Management Plan.
4.7 Construdion Phase.
During construction of the Project. from commencement ofconstruction activities
until final payment to all Contractors, Construction Manager sh~l have and perfonn the
following duties, obligations, and responsibilities:
4.7.1 Construction Manager shall have and perfonn those duties,
obligations and responsibilities set forth in the col1Sf:ruCtion agreements between. Owner and each
Contractor (the "Construction C9ntracts"). ConstroctiOD Manager hereby acknowledges that it
bas received, reviewed, and studied the forms that Owner intends to use for tho Construction
Contracts, and the same is herein incorporated by reference. Construction Manager
acknowledges that Owner may modify the Construction Contracts, and that such modified
ConstlUction Contracts shall be applicable to this Agreement; provided, however, to the cxtent
such modified Construction Contracts are materially are inconsistent with the terms of this
Agreement, this Agreement shall control as between Owner and Construction Manager.
4.7.2 Construction MWgcr shall, as contemplated herein and in the
Construction Contract, but not otherwise, act on behalf and be the agent of Owner throughout
construotion of the Proj~ Instruction, directions, and other appropriate communications from
Owner to Architect and each COntractor shall be given by Construction Manager.
4.7.3 Construction Manager shall monitor, update, implement, make
recommendations on. and report to Owner on complianoe with, the Construction Management
Plan, Project Schedule and Project Budget.
4.7.4 Construction Manager shall conduct Project meetings as required
for the timely completion of the Project in accordance with the Project Schedule, and shall keep
and· distribute minutes as required in the Construction Management Plan and Communications
Plan.
4.7.5 Constauction Manager shall verify that the required permits, bonds,
and insurance have been obtained.
4.7.6 Constnlction Manager shall require each Contractor to prepare and
submit to Constmction Manager for generalrcview a safety program and a quality assurance
plan in confonnance with the Contract Documents and .. the Quality Management Plan.
Construction Manager shall promptly report to Owner regarding whether or not the safety
progr8m and quality assurance plan proposed by each Contractor conforms to the Contract
Documents the Quality Management Plan. Construction Manager shall review each safety
program and each quality assurance plan to determine that the programs and plans of the various
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Contractors performing Work at the Site, as submitted. provide for coordination among the
Contractors for the portions of the Work each will perform. Construction Manager shall monitor
each Contractor's compliance with the safety program and quality assurance plan and report to
Owner promptly concerning any deviation therefrom along with recommendations for
comction. Construction Manager shall be responsible for ooo~inating the CQntractors for each
portion ofthe Work.
4.7.7 Upon receipt, Construotion Manager shall carefully review and
examine each Contractor's schedule of values ("Sche4yle Qf Valuea"). together with any
supporting documentation or data that Owner. ConstnlctiQn Manager or Architect may require
from the Contractor. The purpose Qf suab. review and examination shall be to protect Owner
from an unbalanced Schedule of Values that allocates greater value to certain elements Qf the
Work. than is indicated by such supporting documentation or data or than is reasonable under the
circumstances. If the Schedule of Values is not found to be appropri~ or if the supporting
documentation Qr data is deemed to be inadequate, and unless Owner directs Construction
Manager to the contrary in writing, the Schedule ofValu8S shall be returned to the Contraotor for
revision Qf supporting documentation or data. After making such examination, ifthe Schedule of
Values is found to be appropriate as. submitted, or ifnecessary. as revised, Construction Manager
shall sign the Schedule Qf Values theceby indicating its informed belief that the Schedule of
Values constitutes a reasonable, balanced basis for payment of the Contract Price to the
CQntractor. Construction Manager shall not sign such Schedule ofValues in the absence ofsuch
beliefunless directed to do so, in writing, by Owner.
4.7.8 Construotion Manager shall promptly examinet study, approve or
otherwise respond to each Contractor's shop drawings and other submittals. Construction
Manager's approval of such submittal shall constitute its representation to Owner that such
submittal is in general conformance with the Construction Documents. Construction
ManageMent Plan and Project Schedule. After Construction Manager's review, Construction
Manager shall promptly forward such submittals to Architect. with Construction Manager's
comments attached, for review, approval. rejection or Qther response. Constnlction Manager
shall promptly forward infonnation or actions received from Architect to the appropriate
Contraotor.
4.7.9 ConstructiQn Manager shall carefully observe the Work of each
Contractor whenever and wherevel' necessary, and shal~ at a minimum, observe Work at the
Project site no less' frequently than each standard Workday. The purpose of such observations
shall be to determine the quality and quantity olthe Work in comparison with the requirements
Qf the Construction Contract. In making such observatioDS, Construction Manager shall protect
Owner from continuing deficient or defective Work, from continuing unexcused delays in the
schedule, and from' overpayment to a Contractor. Following each observation, Construotion
Manager shall submit a written report of such Qbservation to Owner and Architect together with
any appropriate conunents or recommendations.
4.7.10 ConstNctiQn Manager shall reject, in writing, any WQrk Qf a
Contractor that is not in compliance with the Construction Documents unless otherwise directed
by Owner in writing.
CONSTlWC'l1ON MANA06MBNT AORSEMENT (CONSTIUJCTlON MANAOEMENTADVISoR)
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"4.7.11 Construction Manager shall procure, for reimbunement by Owner
pursuant to Section 6.2.3 below, those "general conditions" items identified for procurement by
the Construction Manager in the Construction Management Plan.
5. SCHEDULE.
5.1 Schedule of Performanee.
Construction Manager shall commence the pcrfonnance of its obligations under
this Agreement upon Owner's notice to proceed and shall diligently and expeditiously continue
its perfonnance in accordance with the Project Schedule until all services hereunder have been
fully completed. The time limits established by the Project Schedule are of the essence and shall
not be exceeded by Construction Manager without Owner's prior written consent or as pennitted
in Section 5.2 below.
5.2 Delays.
If Construction Manager is delayed at any time in progress of its services under
this Agreement by an act or neglect of Owner, or an employee of Owner, or of a separate
contractor employed by Owner, or by changes in its scope of work. unavoidablo casualties, or
other causes beyond Construction Manager's reasonable control or by other causes which Owner
determines may justify the delay, then the Project Schedule shall be equitably adjusted for such
reasonable tUne as Owner may determine to be appropriate for the extent of the delay.
Construction Manager's sole right and remedy against Owner shall be an extension of time and
reimbursable expenses pursuant to Section 6.2 unless such delay is caused by acts of Owner
constituting active interference with Construction Manager's performance, and only to the extent
such acts continue after 'Construction Manager furnishes Owner with written notice of such
interfecence. In the event of delay from active interference by Owner, Construction Manager's
. sale right and remedy shall an equitable adjustment in its compensation pursuant to Article 7
below.
6. COMPENSATION
6.1 Construction Manager's Fee.
As full compensation for Construction Manager's performance under this
Agreement, Owner agrees to pay Construction Manager a fee o( Five Hundred Seventy-four
Thousand and NoIIOOtbs Dollars ($574,000.00) (the c~ction Manam's fee") plus
reimbW'Sable expenses set forth in Section 6.2 below. For pwposes of progress payments,
Construction Managers compensation shall be divided into the following phases:
Development Strategies Phase
SitePreparation Phase
Preliminary Design Phase
Construction Documents Phase
Bidding Phase
Constroction Phase
Five Percent
Five Percent
Ten Percent
Twenty Percent
Five Percent
Sixty Percent
( 5%)
( 5%)
( 5%)
(20%)
( 5%)
(60%)
CONSTIUJC11ON MANA-OSMENT AORBBMBNT(CONSTRUCTION MANAOIiMENT ADVISOR.)
New MHlUDIAN CITYHALL
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"The Construction Manager's Pee includes Construction Manager's overhead, profit, home office
expenses, transportation expenses and field office Sllpplies and expenses, such as
communications (i.e., telephones, cell phones,' facsimiles) and photocopies. The Construction
Manager's Fee also includes the necessary and appropriate principal level management of the
Project, the efforts of the Project Manager (identified in Section 6.2 below) during the
construction phase,. and clerical support.
6.2 Reimbursable ExpeDSe8.
6.2.1 Professional Staff Rei.m.bursables. Owner shall reimburse
Construction Manager for the direct pmonal expense (i.e., payroll plus related taxes. insurance
and customary benefits) ofcertain professional staffwhen actively working in furtherance of the
Project. Those certain professional staffand their rates are identified below:
Position
. Project Manager
Project Engineer
Project Superintendent
Project Foreman
Name
Gene R. Bennett
Wesley Bettis, Jr.
Gene Landon
Brian Weinaught
Rate Per Hour
$63.50
$45.90
$40.40
$22.90
6.2.2 If any of the professional staff identified above leaves the
employment of Construction Manager or otherwise becomes unavailable, the Construction
Manager shall promptly submit the name. rate and qualifications of a suitable replacement to
Owner for approval, which approval shall not be unreasonably withheld. Construction Manager
guarantees that the efforts ofthe reimbursable professional staff will not exceed the amounts set
forth in subsections (a) b~ow for preconstruetion services (i.e., the services specifically set forth
in Sections 4.2 'to 4.6 above) and subsection (b) below for constJ:uction services (i.e., the services
specifically set forth in Section 4.7 above). If the size {i.e., 80,000 square feet}, complexity (i.e.,
four story. surface parlcing), Owne~s schedule (i.e.. six months Preconstruetion Phase Services,
eighteen months ConstIuction Phase Services), Project Budget. (i.e., $12,200,000.00),
procurement method (i.e., no long lead time and/or expedited materials), andlor bidding process
(i.e., two bid packages, no rebids) materially manges, Owner and Construction Manager agree.
that the not-to-exceed limits set forth below shall be adjusted up or down accordinglybased upon
the actual number ofbours worked in furtherance of the change by ,the Project Manager, Project
Engineer, Project Superintendent, and Project Foreman.
(a) PreconstrucaOD Phase Senrices
An amount not-to-exceed Twenty-nine Thousand Eight Hundred
Eighteen and NoIl00ths Dollars ($29.818.00), which is based OD
the following expected efforts over a six (6) month period for
preconstruction services:
CONSTRucnoN MANA(JSMENT AOREEMENT (CONSTRUCTION MANAGEMENT ADVISOR)
NEW MERIDIAN CITY HALL
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Project Manager
Project Engineer
Months
6
6
Hrs/Mo.
32
64
Rate/bour
$63.50
$4$,90
Total
Cost,
$12,192
$17.626
$29,818
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"(b) Constroction Phase Services
An amount not-to-exceed Two Hundred Forty-nine Thousand Nine
Hundred Ninety-four and No/tOOths Dollars ($249,994.00), which
is based on the following expected efforts over a eighteen. (18)
month period for construction services:
fQsition Months HT§IMo. Ratelb.Qur Cost :
Project Manager 18 32 $63.50 InCMF
Project Engineer 18 64 545.90 $ 52.877
Project Superintendent 18 173. $40.40 $125,806
Project FQreman 18 173 $22.90 $ 71,311
Total 5249,994
6.2.3 "General Conditions" Reimbursables. Owner shall reimburse
Construction Manager for the ugeneral cooditions" items designated for procurement by the
Construction Manager under the Construction Management Plan at the cost thereof incurred by
the Construction Manager.
6.2.4 Records of Reimbursable Expenses. Constroction Manager
shall maintain full and detailed records Qf all reimbursable expenses and exercise such controls
as may be necessary for proper financial managemcot and control of the Project. Such records
shall be made available for inspection by Owner dUring nQrmal business upon three (3) days
notice. Construction Manager shall maintain such records for a period Qffive (S) years from the
completion or termination ofConstruction Manager's services under this Agreement.
6.3 Payments.
6.3.1 Ali a condition precedent for any payment due under this
Article 0, CoIistroction Manager shall submit to Owner a monthly application for payment no
later than the fifth day Qf the calendar mQnth for services properly rendered and reimbursable
expenses properly incurred. during the preceding month. The Construction Manager's Fee
earned sball be calculated as a percentage of each phase completed. ReimbUI88ble expenses
sball be separately itemized and supported by invoices, timesheets or other data substantiating
ConstructiQn Manager's right tQ payment as Owner may require. Hourly services shall be
descn'bed with teasonable particularity each service rendered, the date tbe1"e9~ the time
expended, and the perS0D8 rendering such service. Each invQice shall be signed by Construction
Manager, which signature shall constitute Construction Manager's representation to Owner that
(i) the services indicated in the invoice have reached the level stated and have been properly $D.d
timely performed, (Ii) the reimbursable expenses included in the invoice have been reasonably
inCUJTCld in accordance with this Agreement or otherwise approved by Owner in writing. (iii) all
obligations of ConstructiQn Manager covered by prior invoices have been paid in full, and (iv)
the amount requested is currently due and owing. there being no reason known to Construction
Manager that payment or any portion thereof should be withheld. SubmissiQn of Construction
Manager's invoice for final payment shall further constitute Construction Manager's
representation to Owner that, upon receipt by Owner of the amount invoiced, all obligations of
Construction Manager tQ. othCIS, including its consultants~ incurred in connection with the
CoNSTR.UCTIONMANAOBMBHT AOREEMENT (CONSTRucnoN MANAOSMENT ADVIsoR) PAOE 15
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Project, will be paid in full. During the construction phase, Construction Manager shall present
its statement of services to Owner concurrently with the approved Certificates for Payment,
when possible.
6.3.2 Owner shall pay Constnlction Manager sums properly invoiced
. within 30 days of Owner's receipt of such invoice. If payment is not made within thirty (30)
days, the outstanding balance shall bear interest at the rate of .75% per month untIl paid.
7. CHANGES
Changes in Construction Manager's services (not involving a cardinal change to
the scope of the services) may be accomplished after the execution of this Agreement upon
Owner's request or ifConstruction Manager's services are affected by any ofthe following:
(a) A change in the instructions or approvals given by Owner that
necessitate revisions to previously prepared documents or the reperformanoe of
previously perfumed services;
(b) Significant change to the Project, including, but not limited to size,
quality, complexity, Owner's schedule, budget or procurement method;
(c) Construction Manager perfonns additional services because of
active Owner interference pursuant to Section 5.2 above, or
(d) Preparation for and attendance at a dispute resolution proceeding
or a legal proceeding except where Construction Manager is a party thereto Or
where the Construction Manager's performance is an issue in such proceeding.
Except as otherwise set forth in this Agreement, if any of the above circumstances materially
affect Construction Manager's services, Construction Manager shall be entitled to an equitable
adjustment in the Schedule of Performance, the Construction Manager's Fee and/or the noHo-
exceed limits for reimbursable expenses. as mutually agreed by Owner and Construction
Manager. Prior to providing any additional services, Construction Manager shall notify Owner
of the proposed change in services and receive Owner's approval for the change. Except for a
change due to the fault ofConstruction Manager, a change shall entitle Construction Manager to
an equitable adjustment in the Schedule ofPerformance, Construction Manager's Fee and/or the
not-to-exceed limits for reimbursable expenses as mutually agreed by Owner and Construction
Manager.
S. CLAIMS.
8.1 C:lalmms.
In the event that any claim, dispute or other matter in question between Owner
and Constroction Manager arising out of or related to this Agreom.mt or the breach hereof (a
~"). Owner and Construction Manager shall first endeavor to resolve the Claim through
direct discussions. Claims must be ~tiated by written notice. The responsibility to substantiate
CoNsTRUCTION MANAOEMENT AoRI3SMENT (CONSTRUCTION MANAOEMENT ADVISOR)
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Claims rests with the party making the Claim. Except as otherwise agreed in writin&
Construction Manager shall continue to diligently perform its obligations under this Agreement
and Owner shall continue to make payments in accordance with this Agreement pending the final
resolution ofany Claim. Construction Manager acknowledges that Owners ability to evaluate a
Chum depends in large part on Owner being able to timely review the circumstances of the
Claim. Therefore, Construction Manager agrees that it shall submit a Claim to Owner by written
notice no later than twenty-one (21) calendar days after the event or the fust appearance of the
circuntstances giving rise to the Claim. and that such written notice shall set forth in detail all
facts and circumstances supporting the Claim.
8.2 ~edijatlo~
All Claims shall be subject to mediation as a condition precedent to the institution
onega! or equitable proceedings by either party. Request for mediation shall be filed in writing
with the other party to this Agreement. The request may be made concurrently with the filing of
a legal or equitable proceeding but, in such event, mediation shall proceed in advance of legal or
equitable proceectings. which shall be stayed pending mediation for a period of60 days from the
date of filing, unless stayed for a longer period by agreement of the parties or court order. The
parties shall endeavor to mutually agree on an independent, professional mediator within IS days
of the request for mediation. The parties shall endeavor to have the mediation completed within
60 days of the request for mediation. The parties shall share the mediator's fee and any filing
fees equally. The mediation shall be held in the place where the Project is located, unless
another location is mutually agreed upon. Agreements reached in mediation shall be enforceable
as settlement agreements in any court having jurisdiction thereof. Owner and Construction
Manager agree that all parties with an interest in a Claim being mediated may be included in the
mediation, including, but not limited to, Architect and Contractors.
9. SUSPENSION AND TERMINATION
9.1 Suspension by Owner For Convenience.
Owner may order Construction Manager in writing to suspend, delay, or interrupt
the performance of this Agreement, or any part thereof. for such period of time as Owner may
determine to be appropriate for its convenience and not due to any act or omission of
Construction Manager. In that event, Construction Manager shall immediately suspend, delay or
interrupt the performance of this Agreement, or that portion of this Agreement, as ordered by
Owner. On the resumption ofConstroction Manager's services, Construction Manager's Fee and
Project Schedule shall be equitably adjusted ("Of reasonable costs and clelay resulting from any
such suspension.
9.2 Termbtation by Owner for Convenience.
Upon written notice to Construction Manager. Owner may. without cause,
terminate this Agreement Construction Manager shall follow Owners instructions regarding
shutdown and termination procedures,.,strive to mitigate all costs and stop the perfonnance of its
services. Upon such tennination, Construction Manager shall invoice Owner for all services
actually perfonned and any reasonable costs or expenses incurred by Constroction Manager in
CONSTRUCTION MANAGEMBNT AoREEMENT(CONSTlWCTION MANAOEMBNT ADVISOR) PAOE 17
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.'
connection with the termination (such as services necessary to shutdown perfonnance), but not
lost profi~ unabsorbed overhead or lost opportunity).
9.3 TermJnatioD by Owner for Cause.
If Construction Manager fails to fully and faithfully perform its duties and
responsibilities under this Agreement, Owner may give Construction Manager written notice of
such failure and Owner's intent to temlinate Construction Manager's services if Construction'
Manager fails to commence and diHgently continue satisfactory correction ofsuch failure within
ten (10) days, IfConstruction Manager t'iUls to commence and dili$eotlY continue satisfiwtory
correction of the failure within suOO lo-day period, Owner may terminate Construction
Manager's services by written notice. Upon such termination, Construction Manager shall not
be entitled to receive further payment until the Project is finished. If the unpaid balance of
Construction Manager's Fee exceeds costs of finishing Construction Manager's services and
other damages incUlTed by Owner, such eJtce8S shall be paid to ConstIuction Manager. If such
costs and damages exceed the unpaid balance, Construction Manager shall pay the difference to
Owner.
9.4. Termination by Construction Manager.
Upon ten (to) days' prior written notice to Owner, Construction Manager may
terminate this Agreement if (i) the progress of the Project has been suspended by Owner for
convenience for a period of ninety (90) days through no fault of Construction Manager; (ii)
Owner fails to pay Construction Manager in accordance with this Agreement and Construction
Manager has not defaulted; or (iii) Owner otherwise breaches this Agreement or fails to perfonn
its duties and responsibilities under this Agreement and Owner has failed to cure the breach or
failure to perfonn within ten (10) days after Construction Manager provides such written notice
of the breach or failure to perfonn to Owner. Upon such tennination, Constroction Manager
shall invoice Own~ for all services actually performed and any reasonable costs or expenses
inCUrred by Construction Manager in connection with the termination (such as services necessary
to shutdown performance), but not lost profit!J, unabsorbed overhead or lost opportunity).
10. GENERAL PROVISIONS
10..1 OwnenhipofWorkProdud.
All documents prepared by Construction Manager for the Project shall become
and be the sole property ofOwner. and Owner shall be deettlcd to be Owner ofall common law,
statutory and other reserved rights thereto. including copyrights. Construction Manager may
keepS copies ofsuch documents for its records and for its future professional endeavors.
10.2 Insurance.
10.2.1 BlTOrs and Omissions Liability. Construction Manager shall
provide errors and omissions liability insurance on an aggregate limits "claims made" basis in an
amount not less than Two Million Dollars ($2,000,000). Construction Manager shall eithfll: (i)
maintain the specified levels of aggregate limits ~clailt1s made" insurance for no tess than three
CONSTRUCTION MANAOEMBNT AGRSEMENT (CONSTRUCTION MANAOBMIOO' ADVISOR)
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yeari after completion or termination of Construction Manager's services under this Agreemen4
or (ii) provide tail coverage for claims, demands or actions reported within six (6) years after
completion or termination of Construction Manager's services under this Agreement for acts or
omissions during the term of this Agreement.
10.2.2 General Commercial Liability. Construction Manager shall
maintain at all times commercial g~eral liability insurance and excess liability coverage on
~oourrence Conn basis (standard, unmodified) with products and completed operations coverage
in an amount not less than One Million Dollars ($1,000,000) per oceuttence and Two MUlion
. Dollars ($2,000,000) annual aggregate.
10.2.3 Worker's Compensation. Construction Manager will maintain
at all times such worlcer's compensation and employers liability coverage insurance as required
by the laws of the State in which the Project is located and any other state in which Construction
Manager or ita employees perfonn services for Owner. The policy must be endorsed to include a
waiver ofsubrogation.
10.2.4 Additional Insureds. Upon Owner's request, Construction
Manager shall have Owner and Owner's Lender, if any, named as additional inSureds under all
Constroction Manager's liability insunm<.:e policies (not including elTOrs and omissions and
workers' compensation insurance).
10,2.5 Certificates of Insurance. Construction Manager shall provide
certificates of insurance issued by the insurer to Owner for each policy required under this
Section 10.1 and, if requested by Ownert copies ofeach insurance policy. Bach certificate issued
to Owner shall contain the following covenant ofthe issuer: "Should any of the above described
policies be canceUed before the expiration date thereof. the issuing company will nuiil 30 days
written notice to the certificate holder."
10.2.6 Construction Manager's Consultants. Construction Manager
shall require its consultants to maintain at all times insurance coverages consistent with the
consultant's role on the Project and reasonably acceptable to Owner.
10.3 Payment and Performance Bonds.
rf and when requested by Owner, Construction Manager shall provide Owner with
a. payment and perfonnance bond or bonds in the amounts requested by Owner to secure the
constroction manager's obligations hereunder. The cost of such bond or bonds shall be a
reimbursable expense pursuant Section 6.2.3 above.
10.4 Redtals and Exhibiu.
The recitals above and the exhibits referred to in this Agreement and attached
hereto are incotporated into the agreement as if set out in full in the body of the Agreement. In
the event ofa conflict between any exhibit and the body of this Agreement, the Agreement shall
control.
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"10.5 Counterparts; Facsimile Transmission.
This agreement may be executed in counterparts~ each of which shall be deemed
to be an oriainal, but all of which, taken together, shall constitute but one and the same
agreement Delivery of an executed counterpart of a signature page to this agreement via
facsimile transmission shall be as effective as delivery of an original signed copy, provided that
an ~riginal signed copy shall be delivered to the party entitled thereto within five (5) business
days after such facsimile transmission.
10.6 AttOrney.' Fees.
In the event of any controversy, claim or action beiDg filed or instituted between
the parties to this agreement to enforce the terms and conditions of this agreement or arising
from the breach ofany provision hereo( the prevailing party will be entitled to receive from the
other party all costs, damages, and expenses, including reasonable attorneys' fees~ incurred by
the prevailing party, whether or not such controversy or claim is litigated or prosecuted to
judgment. The prevailing party will be that party who was awarded judgment as a result of trial
or arbitration and detennined to be the prevailing party by the judge or arbitrator.
10.7 GovernIng Law.
This agreement shall be governed by the laws, including conflicts of laws, in the
State of Idaho as an agreement between residents of the State of Idaho and to be perfunned
within the State of Idaho.
10.8 Venue.
As a material part of the consideration for this agreement, each of the parties
hereto agrees that in the event any legal proceeding shall be instituted between them, such legal
proceeding shall be instituted in the courts ofAda County, State ofIdaho, and each ofthe parties
hereto agrees to submit to the jurisdiction ofsuch courts.
10.9 Grammatical Usage.
In consttuing this agreement) feminine or neuter pronouns shall be substituted for
those masculine in form and vice versa, plural terms shall be substituted for singular and singular
for plural in any place in which the context so requires, and the word ''including» shall be
conStrued as ifthe words "but not limited to" appear immediately thereafter.
10.10 Binding Effect.
This Agreement shall be binding upon and inure to the benefit of the parties
hereto and their respe<.1ive heirs, legal representatives, successors and assigns. Construction
Manager shall not assign its rights hereunder, nor shall it delegate any of its duties hereunder,
without the written consent ofOwner. Owner may assign this Agreement to any affiliated entity
or to any lender providing constroetion financing without Construction Manager's prior written
consent. Construction Manager agrees to execute all consents reasonably required to facilitate
CONSTRUCTION MANAOEMIlNT AoREBMIlNT (CONSTRUCTION MANAGEMENTADVISOR.)
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"such an assigmnent. If either party makes such an assignment, that party shall nevertheless
remain legally responst'ble for all obligations under this Agteemen~ unless otherwise agreed by
the other party.
10.11 Headings.
The headings contained in this agreement are for reference purposes only and
shall not in any way affect th~meaningor interpretation hereof.
10.12 Additional Acts.
Except as otherwise provided herein, in addition to the acts and deeds recited
herein and contemplated to be perfonned, executed and/or delivered by the parties, the parties
hereby agree to perfo1'l11; execute and/or deliver or cause to be performed, executed and/or
delivered any and all such further acts, deeds and assurances as any party hereto may reasonably
require to consummate the transaction contemplated hereunder,
to.13 Time ofEssence.
All times p~ovided for in this agrecm.ent:. or in any other document executed
hereunder, for the performance ofany act will be strictly construed, time being ofthe essence.
10.14 Notice.
All notice between the parties shall be deemed received when personally
delivered or when deposited in the United States mail postage prepaid, registered or certified,
with return receipt requested, or sent by telegram or mail-o-gram or by recognized courier
delivery (e,g. Federal Express, Airborne, Burlington, etc.) addressed to the parties. as the case
may be, at the address set forth below or at such other addresses as the parties may subsequently
designate by written notice given in the manner provided in this Section:
Owner:
With a copy to:
To be determined by Ownec. Upon Ow~·s selection of
its authorized representative. Owner will provide Architect
the name and contact information for such representative.
Office ofthe City Clerk
CityofMeridian
33 East Idaho Avenue
Meridian, Idaho 83642-2300
Tdephone: 208-888-4433
Facsimile: 208-884-8119
Email: bet.gw@meridiancity.org
City Attorney's Office
CityofMeridi~
CONSTRUCI10N MANAOBMENTAoREEMEiNT(CONsTRucnoN MANAGEMENT ADVISOR)
NEW MERJDIAN CITY HALL
Cl\DOCIIoIIIlIINID~~s.mNOll'hNrOMaYINmlNEl'JW,DlOIJC21l\CMNa.I'IJ'IAOfllM.DOC
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·.
.Construction Manager:
33 East Idaho Avenue
Meridian, Idaho 83642-2300
Telephone: 208-898-5506
Facsimilo: 208--884-8723
Email: bairdt@meridiancity.org
Gene R. Beon~ Project Manager
PETRA INCORPORATED
9056 W. Blackea.gle Drive
Boise, Idaho 83709
Telephone: 208-323-4500
Facsimile: 208-323-4507
Mobile: 208-860-7531
Email: gbennett@petrainc.net
With acopy'to: Patrick C. Kershisnik, Esq.
PETRA INCORPORATED
9056 W. Blackeagle Drive
BO'ise, Idaho 83709
Telephone: 208-323-4500
Facsimile: 208·323-4507
Mobile: 208-860-7531
Email: pkershisnik@petrainc.net
to. IS Rights and Remedlet Cumulative.
Except as otherwise expressly stated in this Agreement, the rights and remedies of
the parties are cumulative, and the exercise by any party of one or more of such rights or
remedies shall not preclude the exercise by it, at tho same time or different times, of any other
rights or remedies for the same default or any other default by the other party. In the event of a
default, the parties have all of the rights and remedies afforded in law or in equity, except as
provided herein to the contrary. .
10.16 Third-Party Beneficiaries.
Nothing contained herein shall create any relationship (contractual or otherwise)
with, or any rights in favor o~ any third party. Construction Manager's duties and
responsibilities shall not relieve any other party, including Construction Mangec and Contractors,
from their duty to fully and faithfully perform their contractual and other obligations to Owner.
10.17 Integration; Waivers,
This is the entire agreement between the.parties with respect to the matters
covered herein and supersedes all prior apements between them. written or oral. This
Agreement maybe modified only in writing signed by both parties. Any waivers hereunder must
be in writing. No waiver ofany right or remedy in the event ofdefault hereunder shall constitute
a waiver ofsuch right or remedy in the event ofany subsequent default
CONsTRUC11ON MANAGEMENT AGREEMENT (CONSTRUCTION MANAOaMENT ADVISOR) PAGE 22
NEW MERIDIAN CITY HAlL '
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"10.18 Severablllty.
If any term or provision of this agreement shall, to any extent be determined by a
court of competent jurisdiction to be invalid or unenforceable, the remaindot of this agreement
shall not be affected thereby, and each tenn and provision ofthis agreement shall be valid and be
enforceable to the fullest extent permitted by law; and it is the intention oftho parties hereto that
ifany provision ofthis agreement is capable of two constructions, one ofwhich would render the
provision void and the other ofwhich would render the provision valid, the provision shaJl have
the meaning which renders it valid.
(end oftext]
CONsTR.t.enON MANAOEMENr AoREEMBNi (CONSTRUCTION MANAGEMENTADVISOR)
NBW MERIDIAN CITY HAu.
Cl\DOClAIIIn.NlII.~.u~~RUIlIlUCUIllCMAlIk.PlnMOHUoc
PAGE 23
000073
 
  
                
              
                  
                  
                 
              l   
      
  
  It  'I'    
   U.  
Q\DoclaIDn.NIII'~.u~~RUIIOlJCUU\CMAOk.P nMO tI.Doc 
  
,"
The parties have executed this Agreement effective as ofthe date first set forth above.
"Owner" CITY OF MERIDIAN,
an Idaho municipal corporation
BY.~
Ma
Date: 6-7-06.
ATI'EST: $-- /-e?6
Date: (/-7-06.
"Construction Manager" .PETRA ~CORPORATED.
an Idaho corporation
CONSTIWCllON MANAOBotENT AGREEMENT (CONSTR.ucrION MANAOBMENT ADVISOR)
NewMERJDIAN CITY HALL
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STATE OF IDAHO )
: S8
County ofAda )
On this '1~ day of ..4UAu~2006. before me, a Notary Public, personally
appeared TAMMY DE WEERD and WIL'L'iAifO: BERG, JR.. known or identified to me to be
the MAYOR and CITY CLERK., respectively, of the CITY OF MERIDIAN. who executed the
instrument or the person that executed the instrument ofbehalf of said City. and aclmowledged
to me that such City executed the same.
(SEAL)
....~.
. . -.l o~~li> \
.. iii ,
i \ ] :~ ~,e. '.,.~~:. ,..
.........~.
Notary Public for Idaho cI
Residing at: l'Vk.lh~ J
~mmission expires: /()-/s:- (f
STATB OF IDAHO )
:ss
County ofAda ).
On this I~+ day of.Au., ,;1;2006. before me, a NotarY Public, personally
appeared JERRY S. FRANK, known or identified to me to be the CEO of PETRA
INCORPORATED, an Idaho corporation. who executed the instrument or the person that
executed the instrument of behalf of such corporation, and acknowledged to me that such
corporation executed the same.
(SEAL)
CONSTRUCTION MANAOEMENT AOREEMENT (CONSTRUCJ'ION MANAOEMENT ADVISOR)
NEW MBRJDlAN CITY HALL
CIIDCIcI"IINIUMD~~__RLIIIOLlQJ8'CNAall._CII'lM.DOl:
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CHERI C. COPSEY ~.~=======-:'~i7";:"L~::o:-~.""LfH:-~---=
APR 16 2009
KIM J. TROUT, ISH #2468
TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise,ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
J. DAVID NAVARRO, CierI<
By J. RANDALL
DEPUTY
Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
0907257
Case No.
--------
THE CITY OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff,
v. SUMMONS
PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
NOTICE: YOU HAVE BEEN SUED BY THE ABOVE-NAMED PLAINTIFF.
THE COURT MAY ENTER JUDGMENT AGAINST YOU WITHOUT FURTHER NOTICE
UNLESS YOU RESPOND WITHIN 20 DAYS. READ THE FOLLOWING BELOW.
TO: DEFENDANTS
You are hereby notified that in order to defend this lawsuit, an appropriate written
response must be filed with the above-designated court within 20 days after service of this
Summons on you. If you fail to so respond, the court may enter judgment against you as
demanded by the Plaintiff in the COJ:!lplaint.
The nature of the claim against you is for, among other things, is for Declaratory
Judgment
A copy of the Complaint is served with this Summons. If you wish to seek the
advice of or representation by an attorney in this matter, matter, you should do so promptly so
that your written response, if any, may be filed in time and other legal rights protected.
SUMMONS-l
000076
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•An appropriate written response requires compliance with Rule lO(a)(l) and other Idaho
Rules of Civil Procedure and shall also include:
1. The title and number of this case.
2. If your response is an Answer to the Complaint, it must contain admissions or
denials of the separate allegations of the Complaint and other defenses you may claim.
3. Your signature, mailing address and telephone number, or the signature, mailing
address and telephone number ofyour attorney.
4. Proof of mailing or delivery of a copy of your response to Plaintiffs attorney, as
designated above.
To determine whether you must pay a filing fee with your response, contact the Clerk of
the above-named Court.
DATED this 16th day ofApril, 2009.
CLERK OF THE DISTRICT COURT
~.~
BY:~
SUMMONS-2
000077
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OR\G\I~AL
Thomas G. Walker (ISB 1856)
MacKenzie Whatcott (ISB 5509)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for Defendant, Petra Incorporated
NO, ,
A.M. ~p.M'~r,...--
APR 2 1 lon9
J. DAVID NAVARRO, Clerk
By KATHY J. BIEHL
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff, NOTICE OF APPEARANCE
VS. Fee Category: 1(7) - $58.00
PETRA INCORPORATED, an Idaho
corporation,
Defendant.
TO: The City ofMeridian, the above-named Plaintiff and its attorney of record,
Kim 1. Trout, Trout Jones Gledhill Fuhrman, P.A.
PLEASE TAKE NOTICE That the undersigned hereby makes an appearance as attorneys
of record for the Defendant, Petra Incorporated, an Idaho corporation, in the above-entitled
NOTICE OF APPEARANCE
443004
Page 1
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action, and demands that copies of all subsequent pleadings filed in the matter be served upon
the undersigned.
DATED this 11PI day ofApril, 2009.
By ~+--L--=-~_-+--+_~ _
NOTICE OF APPEARANCE
443004
Page 2
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Y~+ ~~~ __ ~-7 __ ~ ____________  
  
CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 21 st day of April, 2009, a true and correct copy of the
within and foregoing document was served upon:
Kim J. Trout
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
NOTICE OF APPEARANCE
443004
o
o
o
~
o
u.S. Mail
Hand Delivery
Overnight Courier
Facsimile: 331-1529
E-ma· :
Page 3
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APR2~2009
J OAVIO NAVAl'iHO. CIQrk
• Byl...AMee
OIU"U"I"t'
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
The City of Meridian
vs.
Petra Incorporated
Plaintiff(s):
Defendant(s):
AFFIDAVIT OF SERVICE
Case Number: CV OC 0907257
For:
TROUT, JONES, GLEDHILL, FUHRMAN, PA
225 N. 9th St., Ste. 820
Boise, 10 83702
STATE OF IDAHO
COUNTY OF ADA
)
:ss
)
Received by TRI-COUNTY PROCESS SERVING LLC on April 20, 2009 to be served on PETRA
INCORPORATED.
I, Antonio Roque, who being duly sworn, depose and say that on Tuesday, April 21, 2009, at 8:58 AM, I:
SERVED the within named Petra Incorporated by delivering a true copy of the Summons and
Complaint to Jerry S. Frank, Registered Agent, a person authorized to accept service on behalf of Petra
Incorporated. Said service was effected at 1097 Rosario Street, Meridian, 10 83642.
I hereby acknowledge that I am a Process Server in the county in which service was effected. 1am over
the age of Eighteen years and not a party to the action.
Our Reference Number: 79391
Subscribed and sworn before me today
Tuesday,ApriI21,2009
""" .
..,' 'St Y VI""
.......1 t"- ••••••• I\!,t. "'~--_-!.~::::::::==::t:l.-4:::~:.-_..,;j.-~'----" ~._ _....1,
~ ... ...
: .. ~OTAI? I•••
.. • \...... r.
. . .
TRI-COUNTY PROCESS SE'VI~ 't~.- G j
P.O. Box 1224 ; •• U B \... \ .. ..;..'-I-~..JLUU:::::~4--_-JJ-."LIL:...:!.:::=:::..
Boise, 10, 83701 \,ifl/>··~••••••••••••~O IJ
(208) 344-4132 ",~1'S 0 F \ \) \'- " Riding at Nam a, Idaho
,.,.......,,,,,," My Commission x ires on March 7th, 2014
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JKIM J. TROUT, ISB #2468
TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Attorneys for Plaintiff
t=l-Y'>" .
~A.M.---Fl~U:O;D-'4"'{~·/-/-:"'"-..
~. -----r·M..r ·
MAY 01 ~~9
'J. DAVID NAVARRO~
" By KATHYJ. Bf&tl
DEPIm
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE CITY OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff,
v.
PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
Case No. CV OC 09-07257
MOTION TO DISQUALIFY THE
HONORABLE CHERI C. COPSEY
Plaintiff, The City of Meridian, by and through their counsel of record, and pursuant to
Rule 40(d)(l) of the Idaho Rules of Civil Procedure, move to disqualify the Honorable Cheri C.
Copsey from presiding over any and all matters, hearings, proceedings, and trials which may
hereafter be held in the above-captioned matter.
DATED this 1st day ofMay, 2009.
TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
By:
Kim 1. Trout
Attorneys for Plaintiff
MOTION TO DISQUALIFY THE HONORABLE CHERI C. COPSEY -1
000082
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;CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 1st day of May, 2009, a true and correct copy of the
above and foregoing document was forwarded addressed as follows in the manner stated below:
Thomas G. Walker
MacKenzie Whatcott
COSHO HUMPHREY, LLP
800 Park Blvd., Ste. 790
P.O. Box 9518
Boise, ID 83707-9518
Fax: (208) 639-5609
Hand Delivered
U.S. Mail
Fax
Fed. Express
Email
Kim]. Trout
D[gI
D
D
D
MOTION TO DISQUALIFY THE HONORABLE CHERI C. COPSEY - 2
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OR\GII~AL
Thomas G. Walker (ISB 1856)
MacKenzie Whatcott (ISB 5509)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for Defendant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff,
vs.
PETRA INCORPORATED, an Idaho
corporation,
Defendant.
PETRA INCORPORATED'S ANSWER
TO COMPLAINT AND PETRA
INCORPORATED'S COUNTERCLAIM
Category 1-7
Fee: $14.00
Petra Incorporated ("Petra"), Defendant in the above-entitled matter, by and through its
attorneys of record, Cosho Humphrey, LLP, in response to the Complaint ("Complaint") filed on
April 16, 2009, by the Plaintiff, The City of Meridian ("Meridian"), admits, denies and
affirmatively alleges as follows:
PETRA'S ANSWER TO MERIDIAN'S COMPLAINT AND PETRA'S COUNTERCLAIM
442983Jdocx
Page 1
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FIRST DEFENSE
Meridian's Complaint fails to state a claim for which relief can be granted. Petra denies
each and every allegation not specifically admitted herein.
SECOND DEFENSE
Regarding the specific allegations of the Complaint, Petra responds as follows:
JURISDICTION AND VENUE
1. Petra admits the allegations in Paragraph 1.1
2. Petra admits the allegations in Paragraph 2.
GENERAL ALLEGATIONS
3. Petra admits the allegations in Paragraph 3.
4. Petra admits that the Construction Management Agreement ("Agreement") dated
August 1, 2006 attached to the Complaint as Exhibit A appears to be a copy of the Construction
Management Agreement; provided however, that Petra alleges that the Agreement speaks for
itself and to the extent the allegations in Paragraph 4 are inconsistent with the Agreement, Petra
denies those allegations.
5. Petra admits the allegations in Paragraph 5; provided, however, Petra asserts that
it provided written and oral information regarding the continuously expanding scope of the work
throughout the term of the Agreement. Provided further, that by letter dated November 5, 2007
Petra provided specific written Notice of Intent to submit a formal Change Order for additional
1Unless otherwise noted, all references to "Paragraph" or "Paragraphs" are to those contained in the Complaint.
PETRA'S ANSWER TO MERIDIAN'S COMPLAINT AND PETRA'S COUNTERCLAIM
A625A93F
Page 2
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Construction Management Fees and Reimbursable Expenses that were expected to be incurred
after the date of the Notice ofIntent.
6. Petra admits that the Agreement speaks for itself and to the extent the allegations
in Paragraph 6 are inconsistent with the Agreement, Petra denies those allegations.
7. Petra denies the allegations contained in paragraph 7.
COUNT ONE
DECLARATORY JUDGMENT
8. Regarding the allegations of Paragraph 8, Petra incorporates its responses above
to each Paragraph inclusively referenced by Meridian.
9. Petra admits the allegations of Paragraph 9; provided, however, that the actual
controversy did not arise until Meridian refused to pay Change Order #2 by letter dated February
24,2009.
10. Petra denies the allegations of Paragraph 10.
11. Petra denies the allegations of Paragraph 11.
12. Petra admits that a judicial determination of the issues raised in the Complaint and
Petra's Counterclaim appears necessary. Petra denies the remaining allegations of Paragraph 12.
COUNT TWO
13. Regarding the allegations of Paragraph 13, Petra incorporates its responses above
to each Paragraph inclusively referenced by Meridian.
14. Petra admits the allegations of Paragraph 14.
PETRA'S ANSWER TO MERIDIAN'S COMPLAINT AND PETRA'S COUNTERCLAIM
442983_3.docx
Page 3
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15. Petra admits that the Agreement speaks for itself and to the extent the allegations
in Paragraph 15 are inconsistent with the Agreement, Petra denies those allegations.
16. Petra denies the allegations of Paragraph 16.
17. Petra denies the allegations ofParagraph 17.
18. Petra denies the allegations of Paragraph 18.
19. Petra admits that a judicial determination of the issues raised in the Complaint and
Petra's Counterclaim appears necessary. Petra denies the remaining allegations of Paragraph 19.
COUNT THREE
20. Regarding the allegations of Paragraph 20, Petra incorporates its responses above
to each Paragraph inclusively referenced by Meridian.
21. Petra denies the allegations of Paragraph 21.
22. Petra denies the allegations of Paragraph 22.
ATTORNEY'S FEES AND COSTS
23. Petra admits that Meridian has retained counsel in this matter. Petra denies that
Meridian is entitled to an award ofattomey's fees and costs.
MERIDIAN'S PRAYER FOR RELIEF
24. Petra asserts that Meridian is not entitled to any relief pursuant to the claims
alleged in the Complaint.
THIRD DEFENSE
AFFIRMATIVE DEFENSES
25. The Complaint fails to state a claim for which relief can be granted.
PETRA'S ANSWER TO MERIDIAN'S COMPLAINT AND PETRA'S COUNTERCLAIM
442983_3.docx
Page 4
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26. The claims made in the Complaint are barred because the acts, conduct,
representations, and omissions by or chargeable to Meridian breached the Agreement it had with
Petra.
27. The claims made in the Complaint are barred because Meridian cannot enforce a
contract of which it is in breach.
28. The claims made in the Complaint for declaratory relief are barred because they
are not ripe.
29. The claims made in the Complaint for declaratory relief are barred because
Meridian has stated a claim for damages in the Complaint and therefore has acknowledged that it
has an adequate remedy at law.
30. The claims made in the Complaint for declaratory relief are barred because
Meridian seeks to try factual disputes as determinative issues.
31. The claims made in the Complaint are barred by the doctrine of estoppel because
of the acts, conduct, representations, and omissions by or chargeable to Meridian.
32. The claims made in the Complaint are barred by the doctrines of waiver and
release because of the acts, conduct, representations, and omissions by or chargeable to
Meridian.
33. The claims made in the Complaint are barred because the relief sought would
result in the unjust enrichment of Meridian to the detriment of Petra.
34. The claims made in the Complaint are barred by the doctrine of laches because of
the acts, conduct, representations, and omissions by or chargeable to Meridian.
PETRA'S ANSWER TO MERIDIAN'S COMPLAINT AND PETRA'S COUNTERCLAIM
442983_3.docx
Page 5
000088
             
              
 
              
       
              
   
             
                
      
             
         
               
            
               
             
 
              
            
                
           
        
  
  
35. The claims made in the Complaint are barred by the doctrine of unclean hands
because of the acts, conduct, representations, and omissions by or chargeable to Meridian.
36. The claims made in the Complaint are barred because Meridian was guilty of
negligent or careless acts and omissions during times relevant to the development and
construction of the Project and in connection with the matters, events and damages alleged in the
Complaint, which negligence or carelessness on its part proximately caused and contributed to
said events and Meridian's resultant damages, if any.
37. The claims made in the Complaint are barred because any injury or damages that
Meridian alleges it has sustained resulted from superseding and/or intervening acts, conduct,
omissions, representations, events, and/or other causes that were not foreseeable or otherwise
properly attributable to Petra.
38. The claims made in the Complaint are barred because Meridian sustained no
cognizable injury or damages as a result of any act, conduct, representation or omission alleged
in the Complaint against Petra.
39. The claims made in the Complaint are barred because Meridian failed to use
reasonable care to reduce, mitigate and minimize any injury or damages that it alleges it has
sustained.
40. The claims made in the Complaint are barred because Meridian, voluntarily and
with full knowledge of the circumstances, and/or by failing to use reasonable care, committed
acts and/or omissions that aggravated any injury or damages that Meridian alleges it has
sustained.
PETRA'S ANSWER TO MERIDIAN'S COMPLAINT AND PETRA'S COUNTERCLAIM
442983_3.docx
Page 6
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41. The claims made in the Complaint are barred to the extent that they seek recovery
of fees and costs where such recovery is unavailable.
42. As of the date of this Answer and without the benefit of full discovery, Petra is
unable to fully state in complete detail all of the affirmative defenses that may exist with respect
to the Complaint. Therefore, consistent with Rule 11 of the Idaho Rules of Civil Procedure,
Petra has asserted the affirmative defenses that are presently known to it and believed to be
applicable, but Petra expressly reserves the right to assert additional affirmative defenses if
discovery reveals other defenses are available.
ATTORNEY FEES
43. Petra has been required to retain the services of the law firm ofCosho Humphrey,
LLP in order to defend its interests against Meridian's claims in this matter and is entitled to
recover its reasonable attorney fees and litigation costs associated with defending this action
pursuant to Idaho Code §§ 12-120(3), 12-121, 10-121 0 and Rule 54 of the Idaho Rules of Civil
Procedure.
PRAYER
Petra having fully answered the Complaint and asserted known affirmative defenses,
asks:
44. That the Complaint, and each claim and/or cause of action contained therein,
against Petra be dismissed with prejudice with Meridian taking nothing thereby.
45. That Petra be awarded its reasonable attorney fees and costs in an amount to be
determined by the Court; and
PETRA'S ANSWER TO MERIDIAN'S COMPLAINT AND PETRA'S COUNTERCLAIM
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46. For such other and further relief as the Court deems just and proper under the
circumstances.
COUNTERCLAIM
47. Petra, by and through its counsel of record Thomas G. Walker of Cosho
Humphrey, LLP, and for a Counterclaim against Meridian, alleges:
48. At all times relevant to this Counterclaim, Petra was corporation in good standing
under the laws of the state of Idaho.
49. At all times relevant to this Counterclaim, Meridian was an Idaho municipal
corporation located in Ada County.
50. This Court has jurisdiction over the parties and venue is proper in Ada County,
Idaho.
FACTS
51. Petra and Meridian entered into a Construction Management Agreement dated
August 1, 2006 ("Agreement").
52. The Agreement describes the subject project as follows:
Owner desires to abate and demolish the existing structure on the Site and
develop a new city hall facility thereon consisting of a four story structure with
approximately 80,000 square feet of standard Class A office space and related
improvements with surface parking (the "Project").
53. Under the Agreement Petra was retained to provide professional construction
management for the Project on behalf of the owner.
PETRA'S ANSWER TO MERIDIAN'S COMPLAINT AND PETRA'S COUNTERCLAIM
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54. At the outset Meridian made certain material representations to Petra, including
that the Project would include a standard Class A four story above ground office building
consisting 80,000 square feet and related improvements with surface parking. Meridian
represented to Petra that the budget was $12,200,000.
55. Based upon Meridian's representations, Petra agreed to a fee equal to 4.7% of the
$12,200,000 budget in the amount of $574,000.
56. Paragraph 7 of the Agreement provides as follows:
7. CHANGES
Changes in Construction Manager's services (not involving a
cardinal change to the scope of the services) may be accomplished after
the execution of this Agreement upon Owner's request or if Construction
Manager's services are affected by any of the following:
(a) A change in the instructions or approvals given by Owner
that necessitate revisions to previously prepared documents or the
reperformance of previously performed services;
(b) Significant change to the Project, including, but not limited
to size, quality, complexity, Owner's schedule, budget or procurement
method;
(c) Construction Manager performs additional services because
of active Owner interference pursuant to Section 5.2, or
(d) Preparation for and attendance at a dispute resolution
proceeding or a legal proceeding except where Construction Manager
is a party thereto or where the Construction Manager's performance is
an issue in such proceeding.
Except as otherwise set forth in this Agreement, if any of the above
circumstances materially affect Construction Manger's services,
Construction Manager shall be entitled to an equitable adjustment in the
Schedule of Performance, the Construction Manager's Fee and/or the not-
PETRA'S ANSWER TO MERIDIAN'S COMPLAINT AND PETRA'S COUNTERCLAIM
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to-exceed limits for reimbursable expenses, as mutually agreed by Owner
and Construction Manager. Prior to providing any additional services,
Construction Manager shall notify Owner of the proposed change in
services and receive Owner's approval for the change. Except for a
change due to the fault of Construction Manager, a change shall entitled
Construction Manager to an equitable adjustment in the Schedule of
Performance, Construction Manager's Fees and/or the not-to exceed limits
for reimbursable expenses as mutually agreed by Owner and Construction
Manager.
57. During the course of construction, Meridian substantially increased the size,
quality, and complexity of the Project, which materially affected the Owner's schedule, budget
and procurement methods. The changes included, but are not necessarily limited to the
following:
57.1 Project Size. The size of the Project increased in three principal areas:
• Physical Size: The size of the Project increased from 80,000 sq. ft.
to 80,000 sq. ft. plus a 20,000 sq. ft basement for a total of 100,000 sq. ft. Addition of the
basement added time to the Project to get out of the ground.
• Scope of work within building: The amount of work within the
building was originally envisioned as 'standard" Class A office space with open office areas.
Final design utilized fixed wall office, partitions and cabinetry in lieu of demountable office
partitions requiring more supervisory time to manage the Project.
• Plaza and Site work: Original site work was envisioned as "surface
parking" and the required streetscape around the building. Final plaza design included
amphitheatre, Heritage building, trellis, canal, stream, plaza with pavers and fountains, as well as
PETRA'S ANSWER TO MERIDIAN'S COMPLAINT AND PETRA'S COUNTERCLAIM
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parking and streetscape. To manage this work, Petra employed a full time Project
Superintendent and Staff Engineer to oversee the intricate installation.
57.2 Building Complexity. The complexity of the building changed in five
principal areas:
• Structure: Size of the City Council chambers dictated column to
beam moment welds in four directions throughout the structure. This was more than the two
directional moment welds that were initially anticipated, and added time to the Project during the
rainy season when it is difficult to weld.
• Building exterior: The City's desire to have an exterior that would
stand the "test of time" dictated the use of stone and brick. This is a more expensive and time
consuming construction method than is used on other standard commercial buildings, but was
required in order to provide a 200 year structure.
• Mechanical: The mechanical system used in the building is state-
of-the-art. It incorporated access floor/under floor duct throughout the building with a two pipe
hydronic system providing under floor control to individual VAV boxes at individual work
stations. The system provides the ultimate in control, comfort, and flexibility for future office
changes compared to the usual rooftop system with the single thermostat for large work areas.
• Electrical: The electrical system also is state-of-the-art with
"daylight harvesting" controls, CO2 monitoring, standby generator and UPS systems - all
requiring additional time to install.
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• Because of the complexity of the mechanical/electrical systems,
Petra employed a mechanical/electrical superintendent in lieu of a foreman to ensure the success
of the Project.
• LEED: The certification for LEED with the state-of-the-art MEP
systems added time to the overall Project to complete.
57.3 Budget.
The proposed budget for the project during contract negotiations in August, 2006 was set
at $12.2 million for 80,000 sq., ft. This was done in order to negotiate the construction
management agreement to get the Project started prior to any drawings being prepared.
58. Meridian received and approved all budgets, bids, and contract awards.
59. Meridian approved and entered into each and every contract for work performed
and materials furnished to and for the benefit of the Project.
60. The final budget of $20.4 million for the building and plaza was presented to
Meridian's City Council in the monthly report in December 2007, and was approved by the City
Council as the budget for the completion of the building, plaza, and demolition/abatement.
61. In addition to the changes noted above, Meridian repeatedly changed instructions
and/or approvals that necessitated revisions to previously prepared documents and/or the
reperformance of previously performed services.
62. Petra was also required to perform additional services because of Meridian's
active interference during the course of the Project.
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63. Throughout the course of construction Petra's representative regularly met with
Meridian's Mayor approximately every two weeks (i.e., every other Monday morning) and
Meridian's City Council approximately monthly (i.e., the first Tuesday of each month) to keep
Meridian fully informed regarding the progress of the Project and the impact that Meridian's
changes was having on the schedule and budget. In addition, Petra provided Meridian with full
documentation regarding all phases of the Project.
64. The changes made by Meridian materially increased Petra's services.
65. Paragraph 6 of the Agreement divides the Construction Manager's fee into three
components: (a) a fee of $574,000 based on a total project cost estimate of $12,200,000, or
4.7%;2 (b) reimbursable expenses for direct personnel expense (i.e., payroll plus related taxes,
insurance and customary benefits) of the project engineer, project superintendent and project
foreman;3 and (c) General conditions reimbursables at cost.
66. Reimbursable expenses are subject to adjustment under Paragraph 6.2.2 of the
Agreement for material changes including: size of the structure (i.e., 80,000 square feet),
complexity (i.e., four story, surface parking),4 Project Budget (i.e., $12,200,000), procurement
method (i.e., no long lead time and/or expedited materials), and/or bidding process (i.e., two bid
packages, no rebids).
2 See section 6.1. Also, it is noteworthy that the Fee Proposal dated July 12, 2006 defines the construction
management fee "as a percentage applied to the cost of construction."
3 Paragraph 6.2.1 sets forth agreed upon hourly rates for these reimbursable expenses.
4 Paragraph B of Recitals provides further definition of the new city hall facility as "consisting of a four story
structure with approximately 80,000 square feet of standard Class A office space and related improvements with
surface parking (the 'Project')"
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67. As noted above, Paragraph 7 of the Agreement provides that"... a change shall
entitle Construction Manager to an equitable adjustment in the Schedule of Performance,
Construction Manager's Fees and/or the not-to exceed limits for reimbursable expenses as
mutually agreed by Owner and Construction Manager." Consequently, on November 5, 2007,
Petra provided Meridian with a Notice of Intent to submit a formal Change Order Request.
Thereafter, on April 4, 2008, Petra presented Meridian with Change Order #2 in the amount of
$512,427 for an additional Construction Manager's Fee of $386,392 and $126,035 in
reimbursable expenses for increased payroll costs.
68. From and after November 5, 2007, Petra and Meridian had numerous discussions
regarding the matters covered in Change Order #2. Meridian requested and Petra provided
substantiation for Change Order #2. Notwithstanding Petra's best efforts to resolve Change
Order #2, Meridian has failed and refused to engage in meaningful discussions.
69. By letter dated February 24, 2009, the Mayor, Council President, Purchasing
Manager and the City Attorney notified Petra that Meridian denied Petra's request for additional
compensation as shown by Change Order #2, as supplemented by the additional information and
documentation requested by Meridian.
70. Consequently, after more than a year of attempting to settle the matters covered
by Change Order #2, Petra instructed its counsel to request mediation under Paragraph 8.2 of the
Agreement. Counsel made the request by letter dated March 16,2009.
71. Under Paragraph 8.2, a mediation session was to occur within 60 days of Petra's
request for mediation. Thus, the mediation should occur on or before May 15,2009.
PETRA'S ANSWER TO MERIDIAN'S COMPLAINT AND PETRA'S COUNTERCLAIM
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72. In response to Petra's request for mediation, Meridian hired outside counsel, Kim
1. Trout ("Mr. Trout"), on March 25, 2009 and made a belated request that "all Project Records
be made available for inspection and copying." Mr. Trout also requested an indeterminate
extension of time of the contractual deadlines within which Meridian would allegedly conduct a
forensic accounting before it would participate in mediation.
73. Meridian had never before requested "all Project Records" and Petra had never
refused to provide any records to Meridian.
74. On March 30, 2009, Petra's counsel notified Mr. Trout by email that the records
requested by Meridian were available for inspection commencing on March 31, 2009.
75. Petra's counsel also requested that Meridian's complete files, including emails
and electronic documents, regarding the Project be made available for inspection as soon as
possible. Mr. Trout responded to Petra's request for records as follows: "[A]s the parties are not
in litigation, the City's records will not be made available at this time."s
76. By letter dated April 1, 2009, Mr. Trout informed Petra's counsel that Richard
Kluckhohn ("Mr. Kluckhohn"), a consultant to Mr. Trout's law firm, would conduct a document
review at Petra's facilities.
77. By email sent on April 2, 2009, Thomas G. Walker ("Mr. Walker"), Petra's
counsel, stated as follows: "I renew my request for access to the City's files regarding the subject
project, so we can prepare properly for the mediation session. Also, Petra is not willing to
5 Mr. Trout's letter to Thomas G. Walker, Esq., dated April 1,2009.
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extend the mediation date beyond May 15th because the City has had over a year to conduct
whatever forensic accounting exercise the council thought necessary.,,6
78. On or about April 3, 2009, Mr. Kluckhohn visited Petra's offices and conducted a
review of the Project Records.
79. By email message dated April 20, 2009, Mr. Walker notified Mr. Trout that Petra
was willing to grant an extension of the May 15, 2009 deadline to June 15, 2009. Mr. Trout
responded "Thanks for the message. I'll pass it along to the City for their review and
consideration."
80. Unbeknownst to either Petra or Mr. Walker, Meridian had filed this lawsuit on
April 16, 2009. Petra first became aware of the lawsuit when it was served on April 21, 2009.
COUNT ONE
Breach of Contract and Breach of the Covenant of Good Faith and Fair Dealing
81. Petra incorporates the allegations contained in all other paragraphs of this Answer
and Counterclaim in this Counterclaim Count One.
82. Petra and Meridian entered into the Agreement on or about August 1, 2006.
83. Petra fully performed all of its material duties and responsibilities required by the
Agreement.
84. Meridian breached the terms and conditions of the Agreement by failing to pay
Petra the full amount of its earned compensation as required by the Agreement.
6 As of the date of this Counterclaim, Meridian continues to refuse to make its records regarding the Project
available to Petra for inspection and copying.
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85. Petra has provided Meridian with an accounting and documentation substantiating
the additional compensation to which it is entitled under the Agreement.
86. At all relevant times the Agreement between Petra and Meridian was a legally
binding contract.
87. In every contract there is an implied covenant of good faith and fair dealing.
88. Meridian's acts and omissions described in this Answer and Counterclaim
violated, nullified, and significantly impaired the benefits and rights Petra had in the Agreement.
89. Accordingly, Meridian breached the implied covenant of good faith and fair
dealing by its acts and omissions described in this Answer and Counterclaim.
90. As a direct and proximate result of the above-mentioned breach of the Agreement,
Petra is entitled to a judgment against Meridian awarding it damages, interest and costs and fees
as are more particularly described in sections entitled "Damages," "Attorney Fees" and "Prayer"
below.
COUNT TWO
Breach of Contract Implied-in-Fact
91. Petra incorporates the allegations contained in all other paragraphs of this Answer
and Counterclaim in this Counterclaim Count Two.
92. Petra and Meridian entered into contracts that are implied-in-fact from the
conduct of the parties, whereby Petra provided goods and services to and for the benefit of the
Project, which goods and services were requested, approved and accepted by Meridian.
PETRA'S ANSWER TO MERIDIAN'S COMPLAINT AND PETRA'S COUNTERCLAIM
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93. Meridian breached the terms of the contracts implied-in-fact by failing to pay all
the compensation to which Petra is entitled.
94. As a direct and proximate result of the above-mentioned breach of the Agreement,
Petra is entitled to a judgment against Meridian awarding it damages, interest and costs and fees
as are more particularly described in sections entitled "Damages," "Attorney Fees" and "Prayer"
below.
COUNT THREE
Breach of Contract Implied-in-Law
95. Petra incorporates the allegations contained in all other paragraphs of this Answer
and Counterclaim in this Counterclaim Count Three.
96. The additional compensation for labor performed and the materials and equipment
provided by Petra to and for the benefit of the Project was and is reasonably worth the full
amount of not less than $512,427, none of which has been paid by Meridian, and all of which is
past due.
97. Petra is entitled to full payment for the reasonable value of the additional services
(quantum meruit) and for the reasonable values of the additional goods and materials (quantum
valebant) , plus interest at the statutory rate of 12% as provided in Idaho Code §28-22-104(1), plus
such additional amounts as proven in these proceedings to put Petra in the same position it would
have occupied had Meridian not breached the contract implied-in-law.
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DAMAGES
98. Damages suffered by Petra include compensatory damages, plus interest at the
statutory rate of 12% as provided in Idaho Code §28-22-104(1), plus such additional amounts as
are proved in these proceedings to put Petra in the same position it would have occupied had
Meridian not breached. Such damages consist of, inter alia: (i) $512,427 - the remaining
amount owed by Meridian; (ii) lost past and future earnings and benefits Petra would have
realized had Meridian not breached; (iii) lost business and investment opportunities, and (iv)
other interest and finance charges.
ATTORNEY FEES
99. As a direct and proximate result of Meridian's acts and omissions Petra has been
required to retain the services of the law firm of Cosho, Humphrey, LLP in order to defend
against Meridian's claims and to prosecute this Counterclaim. Such costs and attorney fees are
recoverable under the Construction Management Agreement, Idaho Code §§12-120(3), 12-121,
10-1210 and Rule 54 of the Federal Rules of Civil Procedure
PRAYER
Petra asks:
100. For a judgment against Meridian for breach of contract and breach of the
covenant of good faith and fair dealing in an amount to be proved in these proceedings, including
$512,427, plus pre-judgment interest as provided for under Idaho Code § 28-22-104(1);
PETRA'S ANSWER TO MERIDIAN'S COMPLAINT AND PETRA'S COUNTERCLAIM
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101. Alternatively, for a judgment against Meridian for beach of an implied-in-fact
contract in an amount to be proved in these proceedings, including $512,427, plus pre-judgment
interest as provided for under Idaho Code § 28-22-104(1);
102. Alternatively, for an award of damages against Meridian in quantum meruit and
quantum valebant for breach of a contract implied-in-Iaw in an amount to be proved in these
proceeds, including $512,427, plus pre-judgment interest as provided for under Idaho Code § 28-
22-104(1);
103. For all attorneys' fees and costs incurred in defending against Meridian's claims
and prosecuting this Counterclaim;
104. For an order requiring Meridian to pay post-judgment interest; and
105. For such other and further relief as the Court may deem just and proper.
DATED: May 6, 2009
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 6th day of May, 2009, a true and correct copy of the
within and foregoing document was served upon:
Kim 1. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
~
D
D
D
~
U.S. Mail
Hand Delivery
Overnight Courier
Facs' ile: 331-1529
a' :
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ORIGlf~AL
Thomas G. Walker (ISB 1856)
MacKenzie Whatcott (ISB 5509)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for Defendant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff, NOTICE OF SERVICE OF
DISCOVERY REQUESTS
vs.
PETRA INCORPORATED, an Idaho
corporation,
Defendant.
NOTICE IS HEREBY GIVEN that on this 6th day of May, 2009, Defendant Petra
Incorporated's First Set of Interrogatories, Requests for Production of Documents and Requests
for Admission dated May 6, 2009 , together with a copy of this Notice of Service, were served
upon counsel for Plaintiff The City of Meridian as follows:
NOTICE OF SERVICE OF DISCOVERY REQUESTS
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KimJ. Trout
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
NOTICE OF SERVICE OF DISCOVERY REQUESTS
444039_2
~
D
D
D
D
U.S. Mail
Hand Delivery
Overnight Courier
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A.M.JO 22-. FU.EDP.Mr =
KIMJ. TROUT, ISB #2468
TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise,ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Attorneys for Plaintiff
MAY 072009
J. DAVID NAVARRO, Olerk
By RIC NELSON
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE CITY OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff,
Case No. CV OC 09-07257
v. ORDER DISQUALIFYING THE
HONORABLE CHERI C. COPSEY
PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
The Court, after reviewing the Motion to Disqualify the Honorable Cheri C. Copsy, hereby
grants the motion and disqualifies hitnself from presiding over any and all matters, hearings,
proceedings, and trials which may be hereafter held in the above-captioned matter.
~DATEDthis~dayof~~ ,2009.
\
By:
J
HONORABLE CHERI C. COPSEY
ORDER DISQUALIFYING THE HONORABLE CHERI C. COPSEY - 1
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CLERK'S CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this _ day of~,2009, a true and correct
copy of the above and foregoing document was forwarded addresiied as follows in the manner
stated below:
Thomas G. Walker
MacKenzie Whatcott
COSHO HUMPHREY, LLP
800 Park Blvd., Ste. 790
P.O. Box 9518
Boise, ID 83707-9518
Fax: (208) 639-5609
Kim). Trout
Trout Jones Gledhill Fuhrman, P.A.
225 N. 9th St., Ste. 820
P.O. Box 1097
Boise,ID 83701
Hand Delivered
U.S. Mail
Fax
Fed. Express
Email
Hand Delivered
U.S. Mail
Fax
Fed. Express
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Fi Thursday. May 07.2009 at 10:37 AM
J. D~VARRD'C'WK OF THE COURT
BY:~~~
'---I-'-O--'e-u~C-le-:-rk-----
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE CITY OF MERIDIAN
Plaintiff,
VS.
PETRA INCORPORATED
Defendant.
) CASE NO. CV-OC-2009-07257
)
) NOTICE OF REASSIGNMENT
)
)
)
)
)
NOTICE IS HEREBY GIVEN that the above-entitled case has been reassigned to the
Honorable JUDGE RONALD J. WILPER.
,
Dated this 7th day of May, 2009.
Deput~rk .--\>-~ r: E
__ ~ ~ \V :$ ..
~ (;I.- '\. . ~ ~
ANY OTHER HEARINGS CURRENTLY SET WILL HAV~~~.ReSET~Jt.r'THENEWLY
ASSIGNED JUDGE! "11 tv AN\lI'~)'I-. ~..~'
""hUIIII"'\
CERTIFICATE OF MAILING
I hereby certify that on Thursday, May 07,2009, I have delivered a true and accurate copy of the
foregoing document to the following parties in the method indicated below:
"
Kim Trout
Attorney at Law ,
225 N. 9th St Ste 820
PO Box 1097
Boise, ID 83701
NOTICE OF REASSIGNMENT
Thomas Walker
Mackenzie Whatcott
800 Park Blvd Ste 790
PO Box 9518
Boise, IQ18a1ii"
"" . '"
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KIM J. TROUT, ISB #2468
TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise,ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Attorneys for Plaintiff
NO. -:;:;-:;;:!:'~~~:--:---
A.M FlLEO...JP.i;)37
MAY 22 2009
J. DAVID NAVARRO, Clerk
ByJ. RANDALL
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE CITY OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff/Counterdefendant,
v.
PETRA, INCORPORATED, an Idaho
Corporation,
Defendant/Counterclaimant
Case No. CV OC 09-07257
PLAINTIFF/COUNTER DEFENDANT
CITY OF MERIDIAN'S REPLY TO THE
DEFENDANT/COUNTER CLAIMANT
PETRA, INCORPORATED'S
COUNTERCLAIM
Plaintiff/Counterdefendant, by and through their counsel of record, Trout Jones Gledhill
Fuhrman, P.A., hereby submits its Reply to Defendant/Counterclaimant's Counterclaim, and
admits, denies and alleges as follows:
1. Defendant/Counterclaiman't Counterclaim, and each and every allegation contained
therein, fails to state a claim upon which relief can be granted.
2. Plaintiff/Counterdefendant, The City of Meridian, ("Meridian") denies all
allegations, except those specifically admitted herein.
3. Paragraph 47 of Defendant/Counterclaimant Petra, Incorporated, ("Petra"),
Counterclaim, does not require a response, and Plaintiff/Counterdefendant Meridian denies all
allegations contained therein.
PLAINTIFF/COUNTER DEFENDANT CITY OF MERIDIAN'S REPLY TO THE
DEFENDANT/COUNTER CLAIMANT PETRA, INCORPORATED'S COUNTERCLAIM -1
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4. As to Paragraphs 48-51 of Petra's Counterclaim, Meridian admits the allegations
contained therein.
5. As to Paragraph 52 of Petra's Counterclaim, Meridian admits that the Agreement
speaks for itself, and denies all additional allegations.
6. Meridian denies Paragraph 53 of Petra's Counterclaim.
7. As to Paragraph 54 of Petra's Counterclaim, Meridian alleges that the Agreement
entered into between Meridian and Petra speaks for itself, and denies all additional allegations.
8. Meridian Denies Paragraph 55 of Petra's Counterclaim, and further alleges that the
Agreement speaks for itself.
9. As to Paragraph 56 of Petra's Counterclaim, Meridian alleges the Agreement speaks
for itself, and on that basis denies all allegations contained therein.
10. Meridian denies Paragraph 57 of Petra's Counterclaim.
11. Meridian denies sub-paragraph 57.1 of Petra's Counterclaim.
12. Meridian denies sub-paragraph 57.2 of Petra's Counterclaim.
13. Meridian denies sub-paragraph 57.3 of Petra's Counterclaim.
14. Meridian denies Paragraph 58 of Petra's Counterclaim
15. Meridian denies Paragraph 59 of Petra's Counterclaim.
16. Meridian denies Paragraphs 60-64 of Petra's Counterclaim.
17. As to Paragraphs 65, 66 and 67 of Petra's Counterclaim, Meridian denies the
allegations contained therein on the basis that the Agreement speaks for itself.
18. Meridian denies Paragraph 68 of Petra's Counterclaim.
19. As to paragraph 69 of Petra's Counterclaim, Meridian alleges that the letter speaks
for itself and on that basis denies all allegations contained therein.
PLAINTIFF/ COUNTER DEFENDANT CITY OF MERIDIAN'S REPLY TO THE
DEFENDANT/COUNTER CLAIMANT PETRA, INCORPORATED'S COUNTERCLAIM - 2
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20. As to Paragraph 70 of Petra's Counterclaim, Meridian denies the allegations
contained therein and further allege that the letter speaks for itself.
21. As to Paragraph 71 of Petra's Counterclaim, the Agreement speaks for itself, and on
that basis Meridian denies the allegations contained therein. Meridian further alleges that the
Agreement does not require mediation to occur within 60 days of a request, instead it states that all
parties shall endeavor to engage in mediation and that the Agreement speaks for itself.
22. As to Paragraph 72 of Petra's Counterclaim, Meridian admits that Kim Trout was
hired as counsel and that a request for "all Project Records" was made pursuant to the Agreement.
the Agreement, all other allegations contained therein are denied.
23. Meridian denies paragraph 73 of Petra's Counterclaim.
24. Meridian admits Paragraph 74 of Petra's Counterclaim.
25. As to Paragraph 75 of Petra's Counterclaim, Meridian denies the allegations
contained therein on the basis that the letter speaks for itself, and further alleges that the Agreement
does not allow for Petra to view Meridian's documents.
26. Meridian denies Paragraph 76 of Petra's Counterclaim.
27. As to Paragraph 77 of Petra's Counterclaim, Meridian alleges that the email speaks
for itself, and on that basis denies all allegations contained therein, and further alleges that the
Agreement does not allow for Petra to view Meridian's documents.
28. Meridian denies Paragraph 78 of Petra's Counterclaim.
29. As to Paragraph 79 of Petra's Counterclaim, Meridian alleges that the emails speak
for themselves, and on that basis denies all allegations contained therein.
30. As to Paragraph 80 of Petra's Counterclaim, Meridian has no knowledge as to what
Petra knew or didn't know, and on that basis denies all allegations contained therein.
PLAINTIFFjCOUNTER DEFENDANT CITY OF MERIDIAN'S REPLY TO THE
DEFENDANTjCOUNTER CLAIMANT PETRA, INCORPORATED'S COUNTERCLAIM - 3
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31. As to Paragraphs 81, 91, 95, Meridian incorporates by reference all the responses
contained in the preceding paragraphs responding to Defendant's allegations as if set forth fully
herein.
32. Meridian denies Paragraph 82 of Petra's Counterclaim.
33. Meridian denies Paragraphs 83-85 of Petra's Counterclaim.
34. Meridian denies Paragraphs 86 & 87 of Petra's Counterclaim.
35. Meridian denies Paragraphs 88-90 of Petra's Counterclaim.
36. Meridian denies Paragraphs 92-94 of Petra's Counterclaim.
37. Meridian denies Paragraphs 96-97 of Petra's Counterclaim.
38. Meridian denies Paragraphs 98 of Petra's Counterclaim and afftrmatively alleges that
damages, if any, suffered by Petra were caused by Petra.
39. Meridian Denies Paragraph 99 of Petra's Counterclaim.
AFFIRMATIVE DEFENSES
40. Petra's Counterclaims, if any, are barred by the doctrines of waiver and estoppel
because of the acts, conduct, representations and omissions by or chargeable to Petra. In asserting
this defense, Meridian does not admit that Petra has any claims.
41. Petra's Counterclaims, if any, are barred by the doctrine of laches because of the
acts, conduct, representations, and omissions by or chargeable to Petra. In asserting this defense,
Meridian does not admit that Petra has any claims.
42. Petra's Counterclaims, if any, are barred by the doctrine of unclean hands. In
asserting this defense, Meridian does not admit that Petra has any claims. In asserting this defense,
Meridian does not admit that Petra has any claims.
43. Petra's Counterclaims, if any, are barred by the doctrine of offset. In asserting this
defense, Meridian does not admit that Petra has any claims.
PLAINTIFF/COUNTER DEFENDANT CITY OF MERIDIAN'S REPLY TO THE
DEFENDANT/COUNTER CLAIMANT PETRA, INCORPORATED'S COUNTERCLAIM - 4
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44. Petra's Counterclaims, if any, are barred by Petra's breach of the Agreement. In
asserting this defense, Meridian does not admit that Petra has any claims.
45. Petra's Counterclaim are barred because the acts, conduct, representations, and
omissions by or chargeable to Petra breached the Agreement it had with Meridian. In asserting this
defense, Meridian does not admit that Petra has any claims.
46. Petra's Counterclaims, if any, are barred because Petra cannot enforce a contract of
which it is in breach. In asserting this defense, Meridian does not admit that Petra has any claims.
47. Petra's Counterclaims, if any, are barred by the doctrines of waiver and release
because of the acts, conduct, representations, and omissions by or chargeable to Petra. In asserting
this defense, Meridian does not admit that Petra has any claims.
48. Petra's Counterclaims, if any, are barred because the relief sought would result in the
unjust enrichment of Petra to the detriment of Meridian. In asserting this defense, Meridian does
not admit that Petra has any claims.
49. Petra's Counterclaims, if any, are barred by the doctrine of unclean hands because of
the acts, conduct, representations and omissions by or chargeable to Petra. In asserting this defense,
Meridian does not admit that Petra has any claims.
50. Petra's Counterclaims, if any, are barred because Petra was guilty of negligent or
careless acts and omissions during times relevant to the development and construction of the
Project and in connection with the matters, events and damages alleged in the Counterclaim, which
negligence or carelessness on its part proximately caused and contributed to said events and Petra's
resultant damages, if any. In asserting this defense, Meridian does not admit that Petra has any
claims.
51. Petra Counterclaims, if any, are barred because any injury or damages that Petra
alleges it has sustained resulted from superseding and/or intervening acts, conduct, onusstons,
PLAINTIFF/COUNTER DEFENDANT CITY OF MERIDIAN'S REPLY TO THE
DEFENDANT/COUNTER CLAIMANT PETRA, INCORPORATED'S COUNTERCLAIM - 5
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representations, events, and/or other causes that were not foreseeable or otherwise properly
attributable to Meridan. In asserting this defense, Meridian does not admit that Petra has any claims.
52. Petra's Counterclaims, if any, are barred because Petra sustained no cognizable injury
or damages as a result of any act, conduct, representation or omission alleged in the Countercalim
against Meridian. In asserting this defense, Meridian does not admit that Petra has any claims.
53. Petra's Counterclaims, if any, are barred because Petra failed to use reasonable care
to reduce, mitigate and minimize any injury or damages that it alleges it has sustained. In asserting
this defense, Meridian does not admit that Petra has any claims.
54. Petra's Counterclaims, if any, are barred because Petra, voluntarily and with full
knowledge of the circumstances, and/or by failing to use reasonable care, committed acts and/or
omissions that aggravated any injury or damages that Petra alleges it has sustained. In asserting this
defense, Meridian does not admit that Petra has any claims.
55. Petra's Counterclaims, if any, are barred to the extent that they seek recovery of fees
and costs where such recovery is unavailable. In asserting this defense, Meridian does not admit that
Petra has any claims.
56. As of the date of this Response, and without the benefit of full discovery, Meridian is
unable to fully state in complete detail all of the affirmative defenses that may exist with respect to
the Counterclaim. Therefore, consistent with Rule 11 of the Idaho Rules of Civil Procedure,
Meridian has asserted the affirmative defenses that are presendy known to it and believed to be
applicable, but Meridian expressly reserves the right to assert additional affirmative defenses if
discovery reveals other defenses are available.
PRAYER FOR RELIEF
57. That Petra take nothing by way of its Counterclaim and that the same be dismissed
with prejudice; and
PLAINTIFFjCOUNTER DEFENDANT CITY OF MERIDIAN'S REPLY TO THE
DEFENDANTjCOUNTER CLAIMANT PETRA, INCORPORATED'S COUNTERCLAIM - 6
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58. That Meridian be awarded judgment on its claims, in an amount to be proven at time
of trial, plus costs and attorneys fees as provided by law; and
59. For such other and further relief as the Court deems just.
DATED this 22nd day of May, 2009.
TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
By:
~"'-:f--Jr--= _
Kim]. Trout
Attorneys for Plaintiff
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 22nd day of May, 2009, a true and correct copy of the
above and foregoing document was forwarded addressed as follows in the manner stated below:
Thomas G. Walker
MacKenzie Whatcott
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P.O. Box 9518
Boise, Idaho 83707-9518
Direct Facsimile: (208) 639-5609
Hand Delivered
U.S. Mail
Fax
Email
------.
D
~
D
D
PLAINTIFF/COUNTER DEFENDANT CITY OF MERIDIAN'S REPLY TO THE
DEFENDANT/COUNTER CLAIMANT PETRA, INCORPORATED'S COUNTERCLAIM - 7
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FILED: 7/z/1' ,2009 at () : '}J
J. David Nav ,Ierk
By:,__~~ _
IN THE DISTRICT COURT OF THE FOURTH JUDI IAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE C UNTY OF ADA
6
7
8
9
10
THE CITY OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff/Counterdefendant,
vs.
PETRA, INCORPORATED, an Idaho
Corporation,
Defendant/Counterclaimant,
Case No. CVOC09-07257
NOTICE OF STATUS CONFERENCE
UNDER I.R.C.P. 16(a) &16(b)
11
12
13
14
15
16
17
18
19
Upon review, the Court has determined that this matter is appropriate for a scheduling order
under I.R.C.P. 16(b).
You are hereby notified that a status conference is set for June 30.2009 at 3:45 p.m. before
the Honorable Ronald J. Wilper, Ada County Courthouse, 200 Front St., Boise, Idaho. A scheduling
order under I.R.C.P. 16(b) may issue following this conference.
All parties must appear at this time in person or by counsel. Counsel must be the handling
attorney, or be fully familiar with the case, and have authority to bind his/her client and law firm on all
matters set forth inl.R.C.P. 16(a) and 16(b).
In lieu of this status conference, if all parties agree on all matters set forth on the attached
-.f-.,
stipulation for scheduling and planning, the stipulation may be completed, signed and filed before the
date set for the status conference.
20
21
22
23
24
25
Dated: May 28. 2009
rI.
26R. Notice of Status Conferencel Stipulation for Scheduling and Planning
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PETRA, INCORPORATED, an Idaho
Corporation,
DefendantlCounterclaimant,
Case No. CVOC09-07257
STIPULATION FOR SCHEDULING
AND PLANNING
vs.
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE CITY OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff/Counterdefendant,
7
5
6
4
3
2
8 1.
9
10
11
The parties hereby stipulate to the following preferences for trial dates: (Please confer and
complete. Do not attach "unavailable dates".)
(a) Week of Wednesday, , 2009/2010
(b) Week of Wednesday, ,2009/2010
(c) Week of Wednesday, ,2009/2010
The Court's clerk will confirm dates with counsel if preferences cannot be met. A pretrial
conference will be scheduled 7 to 15 days prior to trial.
Parties estimate the case will take days to try.
Case to be tried as a:
15
16 2.
12 *NOTE- All trials will be set no more 12 months from the filing of
13 the Complaint.
14
17
18
19
20
21
22
3.
U Court Trial
U 12 person Jury Trial
U 6 person Jury Trial
Parties further stipulate to the following scheduling deadlines:
a. The last day to file amendments to any pleading, or to join any additional parties, shall
be _
b. The advancing party shall disclose all expert witnesses to be used at trial by
23
c. The responding party shall disclose all rebuttal expert witnesses to be used at trial by
24
25
26
Notice of Status Conferencel Stipulation for Scheduling and Planning
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23
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
d. The last day for the initiation of any discovery (serving an interrogatory, requesting a
document or noticing a deposition) shall be _
e. The last day for filing motions for summary judgment shall be
___________, (must be at least 60 days prior to trial.)
4. With respect to settlement procedure, the parties request that:
<-> The Court schedule a further Rule 16 Status Conference approximately 90 days prior
to trial (on or about ) to review and facilitate settlement
possibilities with Counsel.
<-> No action by the Court is necessary at this time. The parties agree to pursue
settlement, if and as appropriate, on their own.
5. The parties reserve the right to amend this stipulation by agreement of all parties, subject to
Court approval, and each party reserves the right to seek amendment hereof by Court order.
Any party may request a further status conference for any purpose at any time.
Counsel for Plaintiff(s):
Date:, _
Date: _
Counsel for Defendant(s):
Date:, _
Date: _
Counsel for Other Parties:
Date: _
Date: _
Notice of Status Conferencel Stipulation for Scheduling and Planning
000119
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5
6
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8
9
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23
24
25
26
CERTIFICATE OF MAILING
I HEREBY CERTIFY That on this~ day 0 ,2009, I caused a true and correct
copy of the above and foregoing instrument to bemailed.tageprepaid.to:
Kim Trout
Attorney at Law
PO Box 1097
Boise Id 83701
Thomas Walker
Attorney at Law
PO Box 9518
Boise Id 83707-9518
Notice of Status Conferencel Stipulation for Scheduling and Planning
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JUN 05 2009
KIMJ. TROUT, ISB #2468
TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise,ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Attorneys for Plaintiff
J. DAVID NAVARRO, Clerk
By BRANDI BURGESS
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE CITY OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff,
v.
PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
Case No. CV OC 09-07257
NOTICE OF SERVICE
Pursuant to the Idaho Rules of Civil Procedure, notice is hereby given by the undersigned
party that a copy of Plaintiffs Responses to Defendant's First Set of Interrogatories, Requests for
Production of Documents and Requests for Admissions was served upon the following by Hand
Delivery at:
Thomas G. Walker
MacKenzie Whatcott
COSHO HUMPHREY, LLP
800 Park'Blvd., Ste. 790
P.O. Box 9518
Boise,ID 83707-9518
DATED this 5th day ofJune, 2009.
NOTICE OF SERVICE - 1
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TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
By, ~.h_
J..( Kim]. Tr;g;:----------
Attorneys for Plaintiff
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 5th day ofJune, 2009, a true and correct copy of the
above and foregoing document was forwarded addressed as follows in the manner stated
below:
Thomas G. Walker
MacKenzie Whatcott
COSHO HUMPHREY, LLP
800 Park Blvd., Ste. 790
P.O. Box 9518
Boise, ID 83707-9518
Fax: (208) 639-5609
NOTICE OF SERVICE - 2
Hand Delivered
u.s. Mail
Fax
Fed. Express
Email
~
D
D
D
D
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Thomas G. Walker (ISB 1856)
MacKenzie Whatcott (ISB 5509)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for Defendant, Petra Incorporated
JUN 2 92009
J. DAVID NAVARRO C
By KATHyJ. 81EH,: lerk
OEfUly '"
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff,
VS.
PETRA INCORPORATED, an Idaho
corporation,
Defendant.
STIPULATION FOR ENTRY OF
SCHEDULING AND PLANNING
ORDER
Petra Incorporated ("Petra"), Defendant in the above-entitled matter, by and through its
attorney of record Thomas G. Walker, of the law firm Cosho Humphrey, LLP, and Plaintiff, The
City of Meridian, an Idaho Municipal Corporation, by and through its attorney of record, Kim 1.
Trout of the firm Trout Jones Gledhill Fuhrman, P.A. pursuant to Rules 16(a) and 16(b) of the
Idaho Rules of Civil Procedure, hereby stipulate and agree and request that the Court enter its
Order adopting the following Scheduling and Planning Order.
STlPULATlON FOR ENTRY OF SCHEDULING AND PLANNING ORDER
443176
Page 1
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1. Trial Dates:
(a) Week of
(b) Week of
(c) Week of
__~F~eb~ru~ary~3:....., , 2010.
__~F~eb~ru~ary~I~7-,-, , 2010.
__----=.;M~a~r~ch~3,'____ , 2010.
2. Parties estimate the case will take 10 days to try.
Case to be tried as a
( x) Court Trial
( ) 12 person Jury Trial
( ) 6 person Jury Trial
3. Parties further stipulate to the following scheduling deadlines:
(a) The last day to file amendments to any pleading, or to join any additional parties,
shall be 154 days before trial. 1
(b) The advancing party shall disclose all expert witnesses to be used at trial 126 days
before trial.
(c) The responding party shall disclose all rebuttal expert witnesses to be used at trial
at least 77 days before trial.
(d) The last day for the initiation of any discovery (serving an interrogatory,
requesting a document or noticing a deposition) shall be 63 days before trial.
(e) The last day for filing motions for summary judgment shall be 63 days before
trial.
1 Time will be computed as provided in Rule 6(a). Designation ofdays below are in increments of seven (7) so that
no due date will fall on a weekend. Ifa due date falls on a legal holiday the period runs until the end of the next day
which is not a legal holiday.
STIPULATION FOR ENTRY OF SCHEDULING AND PLANNING ORDER
443176
Page 2
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4. Withrespeet to settlement a further request that:
U The Cou~ schedule a further Rule 16 Status Conference approximately 90 days
prior to trial (on or about t,0 review and facilitate settlement
possibilities withCounsel.
W No aCtion by the Court is necessary at this time. The parties agree to pursue
. settlement, ifan as appropriate. on their own..
5.. The parties reserve the right to amend this stipulAtion.by agreement of all parties,
subject to Court approva~ and each party reserves the right to seek amendment hereof by Court
. .
.. order. Any party may request a further status conference for any purpose at any time.
Counsel for PlaintitI: Christopher Brancl
TROUT JONES GLEDHILL FuHRMAN, P.A.
E.;=;£--
.KIM J. TROUT
. Counsel for Defendant, Petra Incorporated
Date:~ 2009.
STIPULAnON FOR ENTRY OF SCHEDULING AND PLANNING ORDER
443176
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Thomas G. Walker (ISB 1856)
MacKenzie Whatcott (ISB 5509)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for Defendant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal
Corporation,
Plaintiff,
vs.
PETRA INCORPORATED, an Idaho
corporation,
Defendant.
Case No. CV OC 0907257
PETRA INCORPORATED'S MOTION
TO COMPEL THE CITY OF
MERIDIAN TO (1) ANSWER
INTERROGATORIES, (2) RESPOND
TO REQUESTS FOR PRODUCTION,
AND (3) RESPOND TO REQUESTS
FOR ADMISSION DATED MAY 6, 2009
AND
MOTION FOR SANCTIONS UNDER
RULES 26(f) AND 37(a) AND (c)
Petra Incorporated ("Petra"), defendant in the above-entitled matter, by and through its
attorneys of record, Cosho Humphrey, LLP, moves this Court for an order compelling the City of
Meridian ("Meridian"), plaintiff in the above-entitled matter, to answer interrogatories, to
PETRA'S MOTION TO COMPEL DISCOVERY RESPONSES
466501
Page 1
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respond to requests for production and to respond to requests for admission, all of which were
served on Meridian on May 6, 2009.
Meridian has not fully answered the interrogatories or provided adequate responses to the
requests for production and requests for admission. Rather, Meridian made non-specific
boilerplate objections and provided evasive and incomplete answers and responses in violation of
Rules 33(a)(2), 34(b)(2) and 36(a).
Petra also moves the Court pursuant to Rule 26(f) for sanctions because Meridian's
answers to interrogatories and responses to requests for admission dated June 5, 2009 were not
signed under oath by a duly authorized officer of Meridian as required by Rules 33 (a)(2) and
36(a), respectively. In addition, sanctions are warranted because Meridian's discovery responses
were signed by Meridian's counsel knowing Meridian did not provide substantive interrogatory
answers or any documents responsive to the requests for production, and further that the
objections made, were not made in good faith or with the specificity required by the Idaho Rules
of Civil Procedure. Consequently, the objections were interposed to hinder Petra's legitimate
discovery efforts and to unreasonably and unnecessarily delay the proceedings all of which are in
violation of Rule 26(f).
Further, Petra moves the Court for sanctions under Rules 37(a) and (c). Petra's counsel
certifies, in accordance with the requirements of Rule 37(a)(2), that he has in good faith
conferred or attempted to confer with Meridian's counsel in an effort to secure the disclosure
without court action. This good faith effort is evidenced by, among other things, the undersigned
PETRA'S MOTION TO COMPEL DISCOVERY RESPONSES
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letter to Meridian's counsel dated June 12, 2009, a copy of which is attached to the affidavit of
the undersigned counsel dated June 29, 2009 as Bates Nos. 63736-63741.
Petra also seeks an order requiring Meridian to pay to Petra a sum which the Court deems
reasonable for expenses and attorney fees incurred in obtaining order requested by this motion on
the grounds that Meridian's failures are without substantial justification.
This motion is supported by the Affidavit of Tom Coughlin dated June 29 2009, the
Affidavit of Thomas G. Walker dated June 29, 2009 and a memorandum of law filed and served
herewith.
Oral Argument is requested and is presently scheduled to be heard at 3:00 p.m. on July
20,2009.
DATED: June 29, 2009
PETRA'S MOTION TO COMPEL DISCOVERY RESPONSES
466501
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 29th day of June, 2009, a true and correct copy of the
within and foregoing document was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
~
D
D
D
~
U.S. Mail
Hand Delivery
Overnight Courier
Fac' ile:
PETRA'S MOTION TO COMPEL DISCOVERY RESPONSES
466501
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oRIG1NAL JUN 2 9 2009
J. DAVID NAVARRO, Clerk
By KATHY J. BIEHl.
DEPUTY
Thomas G. Walker (ISB 1856)
MacKenzie Whatcott (ISB 5509)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for Defendant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff,
VS.
PETRA INCORPORATED, an Idaho
corporation,
Defendant.
STATE OF IDAHO )
) ss.
County of Ada )
Case No. CV OC 0907257
AFFIDAVIT OF THOMAS G. WALKER
DATED JUNE 29, 2009
I, THOMAS G. WALKER, being first duly sworn upon oath, depose and state:
AFFIDAVIT OF THOMAS G. WALKER
466593
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1. I am the attorney of record for the Defendant, Petra Incorporated, in the above
entitled action and I make this affidavit based on my own personal knowledge of the facts set
forth herein.
2. By letter dated February 24, 2009, the Mayor, Council President, Purchasing
Manager and the Meridian Attorney notified Petra that Meridian denied Petra's request for
additional compensation as shown by Change Order #2, as supplemented by the additional
information and documentation requested by Meridian.
3. Attached hereto as Exhibit "A" is a true, correct and complete copy of
correspondence dated February 24,2009 provided to me by Petra Incorporated.
4. I was instructed by Petra Incorporated to request mediation under Paragraph 8.2
of the Agreement.
5. See attached as Exhibit "B", a true and correct copy of correspondence dated
March 16,2009 from Thomas G. Walker to Bill Nary, Meridian's City Attorney.
6. Under Paragraph 8.2, a mediation session was to occur within 60 days of Petra's
request for mediation. Thus, the mediation should occur on or before May 15,2009.
7. In response to Petra's request for mediation, Meridian hired Kim 1. Trout on
March 25, 2009 and made a belated request that "all Project Records be made available for
inspection and copying."
8. Mr. Trout also requested an indeterminate extension of time of the contractual
deadlines with which Meridian would allegedly conduct a forensic accounting before it would
participate in mediation.
AFFIDAVIT OF THOMAS G. WALKER
466593
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9. See attached as Exhibit "C", a true, correct and complete copy of correspondence
dated March 26,2009 from Kim J. Trout to me.
10. On March 30, 2009, I notified Mr. Trout that the records requested by Meridian
were available for inspection commencing on March 31,2009.
11. Attached hereto as Exhibit "D" is a true, correct and complete copy of an email
communication dated March 30, 2009 from me to Kim Trout.
12. Attached hereto as Exhibit "E" is a true, correct and complete copy of
correspondence dated April 1, 2009 from Kim J. Trout to me.
13. Mr. Trout informed me that Kevin Kluckhohn, an employee of Mr. Trout's law
firm, would conduct a document review at Petra's facilities.
14. Attached hereto as Exhibit "F" is a true, correct and complete copy of an email
communication from me to Kim Trout dated April 2, 2009, renewing my request for access to
the City's files.
15. I also notified Mr. Trout that Petra was not willing to extend the mediation date
beyond May 15th because Meridian had over a year to conduct whatever forensic accounting
exercise the Council thought was necessary.
16. Attached hereto as Exhibit "G" is a true, correct and complete copy of an email
communication dated April 20, 2009 from me to Kim Trout advising him of Petra's willingness
to grant an extension for conducting the mediation session to June 15,2009.
17. Attached hereto as Exhibit "H" is a true, correct and complete copy ofMr. Trout's
email response dated April 20, 2009.
AFFIDAVIT OF THOMAS G. WALKER
466593
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18. Attached hereto as Exhibit "I" is a true, correct and complete copy of
correspondence dated April 20, 2009 from Kim 1. Trout to me requesting substantial additional
documentation.
19. By letter dated June 10,2009, attached hereto as Exhibit "J" Petra's supplemental
discovery responses and production were delivered by courier to Mr. Trout's office.
20. By letter dated June 12, 2009, I provided a detailed analysis of Meridian's
deficient discovery responses. See attached hereto as Exhibit "K" a true, correct and complete
copy of correspondence from me to Kim J. Trout.
21. Attached hereto as Exhibit "L" is a true, correct and complete copy of Plaintiffs
Responses to Defendant's First Set of Interrogatories, Requests for Production of Documents
and Requests for Admissions.
22. I sent this letter in an effort to resolve the discovery matter between the parties
without the intervention of the court.
23. I also requested proper objections or responses to each and every interrogatory,
request for production and request for admission.
24. By email dated June 16,2009,Mr. Kluckhohn advised me that Mr. Trout could
not meet and/or confer because of a trial. See attached as Exhibit "M", a true, correct and
complete copy of the email from Kevin Kluckhohn to me.
AFFIDAVIT OF THOMAS G. WALKER
466593
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SUBSCRIBED AND SWORN to before me this 29th day of June, 2009.
AFFIDAVIT OF THOMAS G. WALKER
466593
~~7!.~~UbhC for Idaho
Residing at Boise, Idaho
My commission expires: 3/31/2010
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 29th day of June, 2009, a true and correct copy of the
within and foregoing document was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
AFFIDAVIT OF THOMAS G. WALKER
466593
~
D
D
D
~
U.S. Mail
Hand Delivery
Overnight Courier
Facsimile
il:
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E IDIAN~
February 24, 2009
Jerry S. Frank. CEO
Gene Bennett, Project Manager
Petra blcorporated
1097 N. Rosario Street
Meridian, ID 83642
RE: Change Order #2 Regarding Additional City Hall eM Fees
Dear Jerry and Gene:
Mayor Tammy de Weerd
City Council Members:
Keith Bird
Brad Hoaglun
Charles Rountree
David Zaremba
Thank you for your patience during our research into your fee request. While we want Petra to
be fairly compensated for its management of the Meridian City Hall project, our first priority is
oUr obligation to the citizens ofMeridian to assure good stewardship oftheir tax dollars.
Our analysis ofyour fee request must necessarily begin with a review of the Agreement for
Construction Management Services. As you know, this Agreement was negotiated over a
number of weeks with each party availing itself of legal representation so that the terms and
conditions of the Agreement would be fully understood. Through the Agreement, the City
endeavored to create a relationship with its Construction Manager whereby the Project would
be managed in the City's best interests.
Article 7 of the Agreement allows for an equitable adjustment in the Construction Manager's
Fee ifsignificant change to the Project materially afficts Construction Manager's services.
Petra is requesting additional fees as the result of increases in Project size, complexity, and
budget. Petra and the City have been exchanging letters regarding this fee request since .
November 5 of2007. The City has reviewed the additional substantiation provided by Petra on
October 3, 2008 and we are still not convinced that the factors cited by Petra have materially
affected the construction management services provided.
Article 4.2 of the Agreement required that Petra work with the Architect to "prepare and
submit to the Owner a written rep01t detailing its understanding of the Owner's Criteria
and identifying any design, construction, budgetary, operational or other problems or
recommendations that result from Owner's Criteria." To our knowledge, this important
contractual provision was never satisfied. This requirement was included in the Agreement
because the City believed that it was critical to establishing control of the Project and that
having a documented understanding would enable all team members to achieve the goals and
be accountable for the outcome.
EXHIBIT
Petra63721
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Jerry S. Frank, CEO
Gene Bennett, Project Manager
February 24, 2009
Pagel
Without having a documented understanding of the Owner's Criteria as required by Article
4.2 of the Agreement) it is difficult for the City to evaluate Petra's claim for additional
construction management fees based on "increased complexity:' The "increased
complexity" ofsome of the building components may have resulted in additional time
required by the contractors hired to install them, but the City is not convinced that the final
building design should have necessitated additional construction management time.
The Owner's Objectives as stated in Article 3.1 of the Agreement were "to develop a new
cost efficient city hall facility and pUblic plaza on the Site." Recital "B" staled lhe City's
desire to construct a "four story structure of with approximately 80,000 square feet of
standard Class A office space." As constructed, the Project does indeed contain the
envisioned amount ofoffice space on three floors; while the final design does not include a
fourth floor, it does include a largely unfinished basement. The City contends that
substituting an unfinished basement for a finished fourth story does not represent a material
change in scope or complexity of the Project. Furthermore) the City contends that a structure
built to "stand the test oftime" should be considered standard construction for a City Hall
building. Finally, the systems included in the final design may be considered "state of the
art" by some. but they have become standard design for public buildings based on long-term
cost efficiencies.
The Agreement set the Construction Manager's fee as a flat fee, not a percentage of the
project budget. The City continues to maintain its position that simply applying the fee to a
budget increase is unacceptable. Furthermore, the additional substantiation provided by
Petra fails to specifically justifY how the increase in budget has materially affected the
services delivered by the construction management team. Did Petra provide any additional
services based solely on the increased budget, and if so, how did those additional services
affect Petra's home office overhead costs?
Further, Article 7 of the Agreement requires that any equitable adjustment be mutually
agreed upon prior to the Construction Manager providing any additional services based on
notice fmm the Construction Manager of the proposed change in service. The City had
settled on the floor system and HVAC specifications by the end of February, 2007. The
matter ofthe basement and the need to raise the entire structure four feet was settled at the
City Council meeting of April 10, 2007. Despite the fact that the design of the building was
settled early in the year 2007, the notice of intent to submit a change order was not submitted
by Petra until November 5, 2007 and the actual change order request was not submitted until
April 4, 2008. The City is not convinced that Petra has fulfilled the contractual responsibility
of asking for and receiving approval to perform additional work, nor was any additional
compensation authorized.
Petra63722
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Jerry S. Frank, CEO
Gene Bennett, Project Manager
February 24, 2009
Page 3
Article 2.1.4 of the Agreement requires that the "Construction Manager shall prepare all
documents and provide all services required under this Agreement in such a manner that
increases in Project costs resulting from Construction Manager's en·ors or omissions do not
exceed one percent (1 %) ofthe total construction price of the Project:' Based on the final
budget of$20.4 million, this amount would be $204,000. The City has not yet had an
opportunity to conduct a complete analysis of all change orders on the Project, so we are not
yet convinced that this contractual requirement has been met. This provision of the
Agreement is relevant to Petra's request for additional salary costs. Until the change orders
have been analyzed, the City has no way of knowing whether any of the additional salary
costs are related to errors or omissions in management of the Project.
The City is concerned that the numerous staff changes on the Project may have had an effect
on the need for additional staff hours. Project Engineer Wes Bettis left the Project in
November of 2007 and was replaced with Tom Coughlin. The Project Superintendent listed
in the Agreement (Gene Landon) was replaced with Jon Anderson early on in the Project,
and Anderson was replaced with Jack Vaughan in April of2008. The City questions whether
the turnover in critical construction management staff may have resulted in the need for
additional hours on the job for which the City should not be held responsible.
Based on the foregoing, the City has determined that we must continue to deny Petra's
request for additional compensation as outlined in Change Order #2.
If you would like an opportunity to address the City Council in executive session, let us
know and we will place this matter on the next available agenda.
Sincerely,
........•-- ....")_._._.>~;~~%(.?-,f.{r'~~/~(..
Mayor T(.imIflY de Weerd
.....;
CCCn. (L±_' _
Council President Charlie Rountree
~0
City Attorney Bill Nary~
Petra63723
000138
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COSHOHUMPHREy.LLPFILE COPl
THOMAS G. WALKER
twaJlw@cosholaw.com
www·ricoJawblog·COJD
Mr. Bill Nary
City Attorney
City of Meridian
33 E. Broadway
Meridi~ In 83642
COUNSELORS & ATIORNEYS AT LAW
PO Box 9518 83707-9518
800 Park Blvd.• Suite 790
Boise. Idaho 83712
Telephone 208.344.7811
Firm fax 208.338.3290
March 16, 2009
DIRECT PHONE 208.639.5607
CELL PHONE 208.869.1508
DIRECT FAX 208.639.5609
Re: Petra, Incorporated - Claim under Change Order #2
CH File No. 20771-008
Dear Mr. Nary:
I am writing to request mediation of the claim made by Petra, Incorporated ("Petra")
under Change Order #2 in the amount of $512,427. As you know, Petra has engaged in
protracted direct discussions with representatives of the City of Meridian ("City") as provided
for in Section 8.1 of the Construction Management Agreement dated August I, 2006 ("CMA'').
Since those discussions have only resulted in the City's continuing denial of Petra's claim, I am
making a request for mediation as required by Section 8.2 oithe CMA.
Please contact me so we can agree upon a mediator, the participants and the date, time
and place for the mediation session. Section 8.2 requires your response within 15 days of this
request.
Thank you.
cc: Jerry Fr--1AY428137_2.d~-
EXHIBIT
I {( 5'1
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TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
ATTORNEYS AT LAW
Kim]. Trout
VIA: E-Mail
Thomas G. Walker, Esq.
CHOSHO HUMPHREY, lLP
800 Park Blvd., Suite 790
Boise, Idaho 83712
RE: Petra, Inc. - City ofMeridion
Dear Tom,
March 26, 2009
Yesterday, I was retained by the City ofMeridian with respect to the above referenced
matter. I am in receipt ofyour letter of March 16,2009 related to the mediation.
I look forward to working with you regarding timing and the selection ofa mediator. I
do anticipate however, some dela.y, as on behalf of the CiW we request that in anticipation of
any mediation, pursuant to Section 2.4 of the Construction Management Agteement, an Project
Records be made available for inspection and copying. In particular, I would like to work with
you to obtain all Petra e-mails in any way related to the Project, along with the other Project
Records specified in the Agreement Please advise as to when and how this work can be
satisfactorily accomplished. I will assume that you have already advised Petra regarding
spoliation or destruction ofevidence.
Assuming that making arrangements for, and obtaining the Project Records as a
precwsor to any mediation may take some time, I'd like to explore a discussion with you
regarding extending the contractual deadlines by agreement.
I look forward to speaking with you.
Sincerely,
~
KimJ. Trout
KJT/kk
Cc: Client
The 9111 & Idaho Center. 225 North 9111 Street, Suite 820
P. O. Box 1097 • Boise, Idaho 83701
Phone (208) 331-1170 • Facsimile (208) 33 I-15291J_~~~~!I!II_"
E-Mail Address: ktrout@idalaw.com EXHIBIT
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Pam Carson
From:
Sent:
To:
Cc:
SUbject:
Kim:
Thomas G. Walker
Monday. March 30. 200910:52 AM
Kim Trout
Jerry Frank; Gene Bennett; Tom Coughlin; Pam Carson
RE: Petra - City of Meridian
Petra will have the records you requested available for inspection tomorrow at its offices located at
1097 N. Rosario St., Meridian, 10 83642. Please let me know when you want to review the records.
We would also like to have the complete files, including emails and electronic documents, mcftntained
by the aty of Meridian regarding this project available for inspection as soon as possible. Since this
matter has been pending for more than a year, Petra is not Willing to delay the mediation beyond the
date specified in the contract. By my calculation, the 60-day period expires on May 15, 2009.
I look forward to hearing from you. Thanks.
Thomas G. Walker
Cosho Humphrey, LLP
800 Park Blvd., Suite 790
PO Box 9518
Boise, ID 83707-9518
Direct phone: 208-639-5607
Direct fax: 208-639-5609
E-mail: twalker®coshQlaw.com
Blog: www.ricolawblog.com
EXHIBIT
I ft (:)\,
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TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
ATTORNEYS AT LAW
Kim! Trollt
VIA: E-Mail
Thomas G. Walker, Esq.
CHOSHO HUMPHREY, UP
800 Park Blvd., Suite 790
Boise, Idaho 83712
RE: Petra, Inc. - City ofMeridian
Dear Tom,
April 1, 2009
I am in receipt ofyout e-mail correspondence ofMonday, March 30, 2009.
I appreciate your cooperation in having Petra: make records available for inspection. I
will be sending Richard Kluckhohn, a consultant to our finn, to Petra's offices today to make
an initial evaluation of the documents, and arrangements for copying. Please advise Petra to
expect his visit.
We anticipate that the City will be conducting a forensic audit ofPetra's financial
records for the Project, which should be included in the Project Records, required to be
maintained pursuant to Section 2.4 of the Construction Management Agreement. We assume
that these records are likely in electronic format, and thus need confirmation of their availability
in native fonnat for copying. We are concerned that you did not confJrlll that Petra has been
advised of its duty to maintain records in accord with the policy of the law against spoliationof
evidence. Can you provide a copy of the directive to Petra regarding spoilation?
As the parties are not in litigation, the City's records will not be made available at this
time.
Finally, I ask that you kindly revisit the issue of extended alternative dates for mediation.
We anticipate that even with best efforts, it is highly unlikely that the forensic audit and
document review can be effectively completed in anticipation of a May mediation date. We
would certainly hope that your client would concur that a thorough and complete review and
analysis of the facts will aid in the mediation process. It would seem that pressing for an a
mediation within 60 days without allowing sufficient time for thorough analysis is
counterproductive to a mediation to be conducted in good faith. As such, we would encourage
you to revisit this issue with your client and kindly advise result of those discussions. From a
practical standpoint, given the fact that the dates for mediation may be eKtended by order of a
Court (as described in the Construction Management Agreement), it seems to make little sense
The 9cb & Idaho Center. 225 North 9th Street, Suite 820
P. O. Box 1097. Boise, Idaho 83701 ~__IIIIIIIII~IIIII__~
Phone (208) 331-1170. Facsimile (208) 331-1529 EXHIBIT
E-Mail Address:ktrout@idalaw.com
Petra63727
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Mr. Thomas Walker
April 1, 2009
Page 2
to force the City to file a lawsuit to simply obtain a reasonable period of time for pro-mediation
review of the Project Records in preparation for a good faith mediation.
My thanks in advance for your time and attention to this matter.
Sincerely,
~
KimJ. Trout
K]T/kk
Cc: Client
Petra63728
000143
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Pam Carson
From:
Sent:
To:
Cc:
SUbJect:
Thomas G. Walker
Thursday, April 02, 2009 9:32 AM
Kim Trout
Jerry Frank; Gene Bennett; Pam Carson; Tom Coughlin
Petra I City of Meridian
Kim: The folks at Petra are expecting your consultant tomorrow at 9:00 a.m. I renew my request for
access to the City's files regarding the subject project, so we can prepare properly for the mediation
session. Also, Petra is not willing to extend the mediation date beyond May 15th because the City has
had over a year to conduct whatever forensic accounting exercise the council thought necessary.
Thomas G. Walker
Cosho Humphrey, LLP
800 Park Blvd., Suite 790
PO Box 9518
Boise, 10 83707-9518
Direct phone: 208-639-5607
Direct fax: 208-639-5609
E-mail: twalker@cosholaw.com
Blog: www.ricolawbloq.com
EXHIBIT
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·Pam Carson
From:
Sent:
To:
Cc:
SUbject:
Kim:
Thomas G. Walker
Monday, April 20, 2009 8:44 AM
Kim Trout
Pam Carson
Petra Incorporated I City of Meridian
--I----have--visited-fllrther-wlth-my-Glient~s-mar_lagement-r-e9al'ding-ar-l-extensiQn-Qf-time-fQr-the-Gity-tQ'--­
complete its investigation in preparation for a mediation session. Petra is willing to grant an
extension of the May 15, 2009 deadline to June 15, 2009.
Thomas G. Walker
Cosho Humphrey, LLP
800 Park Blvd., Suite 790
PO Box 9518
Boise, ID 83707-9518
Direct phone: 208-639-5607
Direct fax: 208-639-5609
E-mail: twalker@cosholaw.com
Blog: www.ricolawblog.com
EXHIBIT
I «.~ \'
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From: Kim Trout [mailto:KTrout@idalaw.com]
sent: Monday, April 20, 2009 3:48 PM
To: Thomas G. Walker
Subject: RE: Petra Incorporated / City of Meridian
Tom,
Thanks for the message. I'll pass it along to the City for their review and consideration.
Best regards,
Kim
EXHIBIT
I off I)
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April 20, 2009
14#,/01
TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
ATTORNEYS AT LAW
REceIVED
APR 212009
THOMAS G. WAlKER
LAWVERKim]. Trait
VIA: USPS First Class Mail
Thomas G. Walker
Cosho Humphrey, LLP
800 Park Blvd., Suite 790
Boise, ID 83712
Re: Petra, Incorporated - Claim under Change Order #2
CH File No. 20771-008 and
Dear Tom:
I am writing to express some concerns with respect to the document review that my
office perfonned earlier this month. As I have indicated previously, the City is interested in
meeting their contractual obligations, treat Petra fairly, and to be fair to our constituents. The
City believes that adequate preparation of a factual background prior to the mediation will
significantly improve the chances of resolving the issues at hand.
As specified in section 2.4 of the Construction Management Agreement dated August 1,
2006("CMA").
All records relating to the Project in Construction Manager's possession (the
"Project Records") shall be made available to Owner for inspection and copying
at a reasonable time and place upon the written request of Owner. The Project
Records shall include, but not be, limited to, all plans, specifications, submittals,
correspondence, minutes, memoranda, receipts, timesheets, electronic recordings
and other writings or things that document any aspect of the design and
construction management and coordination ofthe Project
Attached hereto as Exhibit "A" is a list of documents that was provided at the review
earlier this month. Please provide paper copies to the City of the documents highlighted in
yellow, on Exhibit "A." Attached hereto as Exhibit "B" is a list of documents that has not been
provided, and that the city believes should exist and should have been maintained pursuant to the
Contract. Please provide copies of all documents identified on Exhibit "8." With respect to any
emails, please provide electronic copies (pST Files) ofall e-mails related to the project. --"'EIIXIllH~IB~IT~-
The 9th & Idaho Center. 225 North 9lb Street, Suite 820
P. O. Box 1097 • Boise, Idaho 83701
Phone (208) 331-1170. Facsimile (208) 331-1529
E-Mail Address:ktrout@idalaw.com
I «1.n
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• April 20, 2009
Page 2
If you have any questions, please do not hesitate to contact me.
~~----
KIT/kk
\
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EXHIBIT "A"
Petra documents provided for review:
[Box Labeled Meridian City Han # 060675 owner testing]
1. File Folder labeled - Bidding Info # 3b
2. File Folder labeled - Engineer - Geotechnical report #4e
3. File Folder labeled - Project Budget #7
4. File Folder labeled - Project Schedule #8
5. File Folder labeled - Meeting Minutes - Mayors building Committee #9
6. File Folder labeled - Meeting Minutes - Progress #9b
7. File Folder labeled - Meeting Minutes - Other # 9c
(Box 2 - unlabeled]
8. File Folder labeled - ASI log #22
[Box labeled Jobsite Records / Logs /2007 Daily Logs •••.J
9. Binder labeled - MCH daily reports 2007
10. Binder labeled - MCH daily reports 2008
11. Binder labeled - Architects Supplemental Instructions 1-99
12. Binder labeled - Architects Supplemental Instructions 100 on
13. Binder labeled - RFI 1-100 RFI 1-100
14. RFII-100
[Box labeled Jobsite Records Contaminated Soils and Ground Water•••••• )
15. Binder labeled - Contaminated Soils and Ground Water
16. Binder labeled - Special Inspections & Material Testing
17. Binder labeled - Force Account
[Box labeled Jobsite Records/logs RFI#101-230•••••]
18. Binder labeled - RFI#101-230
19. Binder labeled - Job Specifications (site copies)
20. File Folder labeled - MCH close out file folder
[Box had no label)
21. Binder labeled - MCH Budget - Core
22. Binder labeled - MCH Budget - Shell
23. Binder labeled - MCH Bid Polling & Invitations to Bid
24. Binder labeled - MCR Cold Shell and Shell Package #2
25. Binder labeled - MCH pennits fees and testing inspections
26. Binder labeled - MCR Value Engineering
27. Binder labeled - City ofMeridian
[Binders in Petra Personnel Offices! Barbara/others)
28. 8 Binders ofRFls
29. 3 Binders ofChange Orders
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EXHmIT "B"
Petra Documents not found in boxes provided:
30. At Completion ofDevelopment Strategies Phase - The Petra "writtent' Report detailing
Petra's understanding of the Owner's Criteria and identifying any design, constructiont
scheduling, budgetary, operational or other problems or recommendations that my
result from Owner's Criteria.
31. At completion ofSite Preparation Phase - The CM's written plan for demolition
32. Preliminary Design Phase - Preliminary schedule as defined in 4.4.1
33. At Preliminary Design Phase-4.4.1.documents
a. The written plan for the management ofthe design and construction of the Project
as defined in 4.4. La
b. Project schedule defined in 4.4.1.b
c. Preliminary price estimates as defined in 4.4.1.c
d. Communications plan as defined in 4.4.1.d
34. Preliminary Price Estimate analysis as defined in 4.4.3
35. Copies ofany and all communications that constitutes the fulfillment ofactions defined
in 4.5.3 including but not limited to peer review by electricalt mechanical, structural
and architectural professional for up to two (2) work days per discipline for
constructabilitYt cost-effectiveness, claritYt consistency and coordination.
36. Value Engineering
a. Communication between Petra and General Contractors
b. Value Engineering recommendations to City
37. Each Budget iteration
38. Petra Change Order Log / Summary
39. Meeting notes (No. 000001 - No. 002xx)
40. Pay Apps
a. Invoices for materials
41. Payroll records
a Timecards
b. Payroll reports
c. Personnel resumes and qualifications
d. Personnel cost infonnation
i. Payroll plus specific burden costs
42. Daily diaries / calendars
43. Meeting minutes and notes
a. Internal Petra Meeting minutes and notes
b. Petra and LCA
c. Petra and General Contractors
d. Petra and DEQ
44. All Weekly Schedule
45. All Project Schedules and Gantt charts
46. Phone records
47. Photographs
48. Emails (native fonnat as .pst files)
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Exhibit "B"
Pagel
49. Written communications between
a. Petra and City
b. Petra and General Contractors
c. Petra and DEQ
d. Petra and others
50. Mileage records
51. LEEDS
a. Invoices for materials
b. Payroll
i. Time cards
ii. Payroll reports
c. Phone records
d. Daily diaries I calendars
i. Daily reports
e. Weekly Schedules
f. Photographs
g. EmmIs (native format as .pst files)
h. Written communication
i. LEBD's meeting minutes
i. Internal meetings minutes and notes
ii. LCA meeting minutes and notes
iii. External meetings minutes and notes
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THOMAS G. WALKER
twa!keJ@cO!lbolaw com
www.ricolawblog.com
COSHO HUMPHREY, LLP
COUNSELORS & ATTORNEYS AT LAW
PO Box 951883707·9518
800 Park Blvd.• Suite 790
Boise, Idaho 83712
Telephone 208.344.7811
Firm fax 208.338.3290
June 10, 2009
DELIVERED BY COURIER
DIRECT PHONE
CELL PHONE
DIRECTP'AX
21)8.639.5607
208.869.1508
208.639.5609
Kim 1. Trout, Esq.
Trout Jones Gledhill Fuhnnan, P.A.
225 North 9111 Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
Re: The City ofMeridian, an Idaho Municipal Corporation v. Petra Incorporated
Ada County Case No. CV OC 0907257
CH File No. 20771-008
Dear Kim:
Delivered herewith are Petra's responses to the requests made in Exhibits A and B attached
to your letter dated April 20, 2009. The documents are on two USB thumb drives. The pdf
document files contain 13,691 pages and are Bates numbered 50029 through 63720. We do not have
the technology available to Bates number the jpeg files (Photographs). There are 1,221 photographs
of the project. In addition, we could not Bates number the following: emails (pst files), WORD and
EXCEL documents in native fonnat, the LEEDS data and infonnation documents, the MCH Leeds
credit documents, or the Microsoft Explorer files.
I reviewed the documents, data and files contained in Petra's production and find them to be
in good order and excellent evidence of the competent, complete and professional manner in which
Petra's personnel conducted and documented their work.
On the other hand, I found the City's discovery responses and production received on June 8th
to be grossly incomplete, evasive and unresponsive. I will provide you with a letter within the next
few days documenting the deficiencies in the City's responses along with a request for responses and
documents that conform to the requirements ofthe Idaho Rules ofCivil Procedure.
very?7ours,
T-;;/.t!f:;;WAlKER
Enclosures
cc: Jerry Frank, wlo encls. (via email)
Gene Bennett, wlo encls. (via email)
Tom Coughlin, wlo encls. (via email)
459734
EXHIBIT
t(.J1I
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THOMAS G. WALKER
twa1kel@cosho!aw com
www·ricolawblos,com
COSHO HUMPHREY, LLP
COUNSELORS & ATIORNEYS AT LAW
PO Box 9518 83707-9518
800 Park Blvd., Suite 790
Boise, Idaho 83712
Telephone 208.344.7811
Finn fax 208.338.3290
June 12, 2009
DIRECT PHONE
CELL PHONE
DIRECT FAX
208.639.5607
208.869.1508
208.639.5609
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
Via email to:ktrout@idalaw.com
Re: The City of Meridian, an Idaho Municipal Corporation v. Petra Incorporated
Ada County Case No. CV OC 0907257
CH File No. 20771-008
Dear Kim:
I am writing to take issue with your clients' deficient responses to Petra's First Set of
Interrogatories, Requests for Production of Documents and Requests for Admissions dated May
6, 2009.1 This letter is an effort to resolve this discovery matter without the intervention of the
court.
The deficiencies are as follows:
1. Impermissible objections. The objections contained in paragraphs ·1,3, and 6 of
the General Objections are improper. In addition, the objections contained in the City's
Answers to Interrogatories numbered 1 through 3,5,10 through 14, and 17, and the responses to
Requests for Production numbered 1 through 3 are also improper. The rules require that a
responding party to either answer the discovery request or object to it, but not both? Thus, it is
improper to preface an answer or response with an objection and then state "without waiving
such objection, plaintiff states ...." The purpose of this rule is to preclude a party from hedging
his answer so he can change it later, or providing an incomplete or erroneous response under the
guise of an objection. As noted below, the City's responses are grossly evasive, unresponsive
and incomplete.
The objections identified above, including: compound, vague, overly broad and unduly
burdensome, and not reasonably calculated to produce admissible evidence are impermissible
because an objection is only proper and effective if it states the grounds of the objection with
I The City ofMeridian is referred to variously as the "your client," the City" and "Meridian."
2 For example see Rule 33(a)(2): "Each interrogatory shall be answered separately and fully in writing under oath.
unless it is objected to. in which event the reasons for objection shall be stated in lieu of an answer." [Emphasis
added.)
EXHIBIT
I( K'\ Petra63736
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COSHO HUMPHREY, LLP
Kim 1. Trout, Esq.
June 12, 2009.
Page 2
specificity. United States v. Philip Morris, Inc., 347 F.3d 951, 954 (D.C. Cir. 2003); Tequila
Centinela, S.A. de C. V. v. Barcardi & Co., Ltd., 242 F.R.D. 1 (D.D.C. 2007); A Farber and
Partners, Inc. v. Garber, 234 F.RD. 186, 188 (C.D. Cal2006)(general boilerplate objections are
ineffective). A proper objection must be specific in identifying the reasons why the responding
party has detennined, after reasonable inquiry, that a request is overly broad, unduly burdensome
or not reasonably calculated to lead to the discovery of admissible evidence. It is obvious from
the City's responses that whoever prepared the answers did not make any sort of reasonable
inquiry of the City personnel involved in the project.
It is well-settled that just because the production of documents would be burdensome and
expensive it is not in itself a reason for a court to refuse to issue an order compelling discovery,
where discovery is otherwise appropriate. In re Folding Carton Antitrust Litigation, 76 F.R.D.
420 (N.D. Ill. 1977). The City's objections to Interrogatories numbered 5, 14 and 17 and
Requests for Production numbered 1 through 3 are based up the claim that the document
production would consist of ''thousands'' ofpages. This objection is improper. Most commercial
contract disputes involve thousands of pages of documents, including hundreds if not thousands
of emails. As you know, on June 10, 2009 Petra delivered responses to the requests made in
Exhibits A and B attached to your letter dated April 20, 2009. The pdf document files included
13,691 pages. In addition, we delivered 1,221 photographs of the project. Although we could
not Bates number emails (pst files), WORD and EXCEL documents in native format, the LEEDS
data and information documents, the MCH Leeds credit documents, or the Microsoft Explorer
files, I estimate that there are several thousand of those documents. Petra's responses are
complete, forthright and were produced without objection. We expect, and will require, the City
to reciprocate.
Whether discovery imposes an undue burden depends upon such factors as relevance, the
need of the party for the documents, the breadth of document request, the time period covered by
it, the particularity with which documents are described, and the burden imposed. Concord Boat
Corp. v. Brunswick Corp., 169 F.RD. 44 (S.D. N.Y. 1996). Once a party has requested
discovery, the burden is on the party objecting to show that responding to the discovery request
would be unduly burdensome. Pulsecard, Inc. v. Discover Card Services, Inc., 168 F.RD. 295,
304 (D. Kan. 1996); Mueller v. Walker, 124 F.RD. 654, 656 (D.C.Or.l989); Smith v. Baltimore
& OR. Co., 473 F.Supp. 572, 585 (D.C.Md.l979); Kozlowski v. Sears Roebuck & Co., 73 F.R.D.
73, 76 (D.C.Mass.1976). Likewise, once a party has requested discovery, the burden is on the
party objecting to show that discovery requested is not relevant to issues. Zucker v. Sable, 72
F.RD. 1 (D.C.N.Y.1975). Simply reciting the mantra "vague, overly broad, unduly burdensome
and not reasonably calculated to lead to the discovery of admissible evidence" fails to meet this
burden because it does not tell the inquiring party why. It is not possible for Petra to defend this
case or prosecute its counterclaim without all of the City's documents, including internal
memoranda and emails.
Petra63737
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COSHO HUMPHREY, LLP
Kim J. Trout, Esq.
June 12,2009.
Page 3
The mere fact that producing documents would be burdensome and expensive or would
interfere with a party's normal operations is not inherently a reason to refuse an otherwise
legitimate discovery request. Nor can the lack of an adequate filing system insulate a party from
discovery. Baine v. General Motors Corp., 141 F.R.D. 328, 331 (D.C.Ala.1991).
More particularly, Interrogatories 1, 2, and 3 request information on the witnesses and
facts the City may use in its case the answer to which will provide specific facts and information
upon which the City will rely in its prosecution and defense of this case. The discovery
responses state that City's staff has reviewed documents, but the interrogatory answers do not
include any information regarding the results ofthose reviews.
Interrogatories 4 through 7 request information on the communications that the City
thinks supports its allegations of disputed facts about change orders. These communications
between representatives ofPetra and the City of Meridian and the communications ofthe persons
involved with and for the City are necessary and relevant to the elements of this case.
Interrogatories 8 and 9 ask for the application of the facts to the law alleged in the
complaint and asserted in defenses. Our evaluation of that information is necessary to determine
the validity of the City's case. Rule 33(b)(l), Idaho Rule ofCivil Procedure, provides in relevant
part, "An interrogatory otherwise proper is not necessarily objectionable merely because an
answer to the interrogatory involves an opinion or contention that relates to fact or the
application of law to fact..... The City's recitation that the "body" of contract and tort laws
supports the City's application of law to fact is completely inadequate. A proper response to
these interrogatories must include the specific theories of contract, tort and other applicable law
that are relevant to the City's case.
Interrogatories 10 through 13 request information on other investigations and lawsuits
involving the City. Full and complete responses to these interrogatories are necessary for us to
evaluate whether the City is or has engaged in a pattern of wrongful conduct in order to avoid its
contractual and other obligations. Such a pattern may support other claims and causes of action,
including those arising under the Racketeer Influenced and Corrupt Organizations Act and the
Idaho Racketeering Act. In addition, Petra is entitled to information on experts and consultants
the City has engaged now and in the past.
Interrogatories 15 through 17 request information on witnesses and exhibits. Full and
complete responses to these inquiries are necessary to prepare for trial and or settlement
discussions in this matter. These are standard required disclosures in any litigation.
Requests for Production 1, 2, and 3 request all documents referenced in the
interrogatories, all documents relating to the claims or defenses of the City, and any documents
supporting any denials to the requests for admissions. These items are clearly reasonable and
necessary requests.
Petra63738
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COSHO HUMPHREY, LLP
Kim J. Trout, Esq.
June 12,2009.
Page 4
In addition, the unsubstantiated claims of attorney-client privilege and work product
doctrine are improper. The City's blanket claims of attorney-client privilege are frivolous
because they fail to describe with specificity why the information or document sought constitutes
a communication between the City and its counsel. The burden of showing information is
privileged, and therefore exempt from discovery, is on the party asserting the privilege. Ex parte
Niday, 15 Idaho 559, 98 P. 845 (1908). Kirk v. Ford Motor Co., 141 Idaho 697, 704, 116 P.3d
27, 34 (2005). The City's discovery responses indicate that a log regarding privilege will be
provided, but we have not received one as yet. In addition, blanket claims of protection under
the work product doctrine are similarly defective because, among other things, the doctrine only
applies to information and documents prepared in anticipation oflitigation. As you know, it is a
requirement in federal court and common practice in Idaho courts to provide a privilege log so
substantiation of the privilege and protection claims can be determined by the court during an in
camera review. As you know, in camera reviews are regularly conducted by Idaho courts in
both civil and criminal matters. In fact, such a review was used in the Kirk v. Ford Motor Co.
case discussed above, and it was also used in another civil appellate case: Star Phoenix Min. Co.
v. Hecla Min. Co., 130 Idaho 223, 939 P.2d 542 (1997).
2. Unresponsive, incomplete and evasive answers. The City's answers to
Interrogatories 3, 5 through 10 and 12, and 14, and the City's responses and production to
Requests for Production 1 through 3 are unresponsive, incomplete and evasive. The discovery
rules require a responding party's answer to be responsive, full, complete and unevasive. 8A
Charles Alan Wright & Arthur R. Miller, Federal Practice and Procedure § 2177 (2d ed.1994).
Lester v. Salvino, 141 Idaho 937,941, 120 P.3d 755, 759 (Ct.App.2000). "Rule 11 is specifically
designed to be a management tool by which the district court can, among other things, punish
actions such as Ramsden's evasive discovery answering, which constitute litigative misconduct."
Id.
For example in this case, the City repeatedly recites in answers to interrogatories that
"The facts, which support the Meridian claims, are stated in the Complaint, in the Project
Records, in the written and oral correspondence of the parties over the course of the duration of
the project. And are held by the witnesses who may be called at the trial of this matter." These
responses meet the criteria for being unresponsive, incomplete and evasive. The City is required
by the rules to provide specifics regarding allegations, records, correspondence and other
information that will be provided by the witnesses. The City's responses to the requests for
production are also unresponsive, incomplete and evasive.
3. Inadequate responses to requests for admission. With regard to the responses
to the requests for admissions, the City's denials of Requests for Admission 1, 5 through 10, 13
(including subparts) through 29,33,37,38,40 through 42 do not fairly meet the substance of the
requests. The following instruction that preceded Petra's requests for admission are particularly
apropos to the City's denials.
Petra63739
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COSHO HUMPHREY, LLP
Kim J. Trout, Esq.
June 12, 2009.
Page 5
SPECIFIC INSTRUCTION REGARDING REQUESTS FOR ADMISSION
You are specifically directed to respond to each request for admission subject to
the imposition of sanctions under Rule 37 as described by Rule 36(a), which
provides as follows:
A denial shall fairly meet the substance of the requested admission, and
when good faith requires that a party qualify the answer or deny only a
part of the matter of which an admission is requested, the party shall
specify so much of it as is true and qualify or deny the remainder. An
answering party may not give lack of information or knowledge as a
reason for failure to admit or deny unless the party states that the party has
made reasonable inquiry and that the information known or readily
obtainable by the party is insufficient to enable the party to admit or deny.
A party who considers that a matter of which an admission has been
requested represents a genuine issue for trial may not, on that ground
alone, object to the request; the party may, subject to the provisions of
Rule 37(c), deny the matter or set forth reasons why the party cannot
admit or deny it.
The responses to Requests for Admission 1, 5 through 10, 13 (including subparts)
through 29, 33, 37, 38, 40 through 42 are improper as they do not comply with Rule 36(a).
Consequently, we demand that the City provide proper responses that are in compliance with the
rule. One example is Request for Admission No. 1 which states: You and Petra entered into a
Construction Management Agreement dated August 1,2006 ("Agreement"). This request was
denied, but the City attached a copy of the agreement to the complaint and included it as an
exhibit. Considering these facts there is no justification for the City's denial. Another example
is Request for Admission No. 5 which is denied in its entirety. This is improper because there is
clearly a portion or all of that statement that should be admitted. A failure to admit the truth of
facts requested under Rule 36 may result in an award of fees against the party failing to admit the
facts. Des/osses v. Des/osses, 122 Idaho 634, 836 P.2d 1095 (Ct. App.l992). These are just
examples, but the majority of the City's responses to the requests for admission are deficient.
4. Improper objections based on lack of relevance. As you are aware, Rule
26(b)(1) provides in relevant part that
Parties may obtain discovery regarding any matter, not privileged, which is
relevant to the subject matter involved in the pending action, whether it relates to
the claim or defense of the party seeking discovery or to the claim or defense of
any other party, including the existence, description, nature, custody, condition
and location of any books, documents, or other tangible things and the identity
Petra63740
000157
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COSHO HUMPHREY, LLP
Kim J. Trout, Esq.
June 12,2009.
Page 6
and location of persons having knowledge of any discoverable matter. It is not
ground for objection that the information sought will be inadmissible at the trial if
the information sought appears reasonably calculated to lead to the discovery of
admissible evidence.
The City's answer to Interrogatory No. 17 appears to claim that because there are likely
thousands of pages documenting communication exchanges that all that information may not be
relevant. All evidence of communications between the parties and between employees, agents,
contractors, consultants, etc. of the parties are clearly discoverable. The relevancy for purposes
of trial will be addressed at the time of trial, but there can be no reasonable basis to deny the
exchange of this information as part of the discovery process in a contract dispute. The City has
not identified any basis to support its relevancy objections.
5. The responses are not verified. The City's discovery responses are not verified.
Verification is necessary for the City to establish that the responses are true, correct and
complete to the best of the attesting party's belief after reasonable inquiry. The responses are so
poor that we must assume that no responsible person from the City reviewed the responses or the
very limited number of documents produced.
The City has failed to meet the standards required of parties responding to discovery
requests. If proper objections or responses to each and every interrogatory, request for
production and request for admission are not received by me by 5:00 p.m., Mountain Time on
June 23, 2009, I will file a motion to compel and seek sanctions.
Very truly yours,
lsi
THOMASG. WALKER
cc: Jerry Frank (via email)
Gene Bennett (via email)
Tom Coughlin (via email)
4S9734_3.doc
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ICIM J. TROUT, ISB #2468
TROUT. JONES. GLEDHnL • FUHRMAN, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Attomeys for Plaintiff
RECEIVED
JUN 5- 2D09
THOMAS G. WALKERlAWYER
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FORTHE COUNTY OF ADA
THE CITY OF MERIDIAN, an Idaho
Municipal Cotporation,
Plaintiff:
v.
PETRA, INCORPORATED, an Idaho
Cotporation.
Defendant.
Case No. CVOC 09·7257
PLAINTIFFS RESPONSES TO
DEFENDANT'S FmST SET OF
INTERROGATORIES, REQUESTS FOR
PRODUCTION OF DOCUMENTS AND
REQUESTS FOR ADMISSIONS
EXHIBIT
~\ L't
CITY OF MERIDIAN, by and through its counsel ofrecord, Kim]. Trout ofTroutJones
Gledhill Fuhrman, P.A., hereby submits their responses and objections to Defendant's Fttst Set of
Intetrogatories, Requests for Production ofDocuments and Requests for Admissions
PREUMINARY STATEMENT
1. These responses are made solely for pw:pose of this action. Any document
produced or any information furnished by Plaintiff in its response to the Interrogatories and
Requests for Production of Documents is subject to all objections as to competence, relevance,
materiality, propriety and admissibility, as well as to any and all other objections on any grounds tha.t
would require the exclusion of the infonnation or document or any portion thereof if such
document was offered in evidence, all of which objections and grounds are hereby expressly
PLAINTIFFS RESPONSES TO DEFENDANT'S PIRST SET OF INTERROGATORIES, REQUESTS FOR
PRODUCTION OF DOCUMENTS AND REQUESTS PORADMISSIONS-1
I
------
Petra63742
000159
     
 
   
      
      
    
   
   
   
   
   
           
          
      
  
 
 
    
 
 
    
   
    
   
    
   
               
 .             
          
  
             
              
              
                a  
               
              
    F       
      
 
 
 I  
reserved and may be interposed at the time of any deposition or at or before any hearing or b:iaI in
this matter.
2. No incidental or implied admissions are intended by these responses. The fact that
Plaintiff agrees to produce documents in response to particular requests is not intended and should
not be construed as an admission that Plaintiff accepts or admits the existence of any facts set forth
or assumed by such documents, or that any of such documents or infottnation constitute admissible
evidence. The fact that Plaintiff agrees to produce a document in response to a particular request or
furnish infonnation in response to a particular request or inte.trogatoty is not intended and should
not be construed as a waiver by Plaintiff of any part of any objection to sud! request or any part of
any genew objection rmde herein.
3. Plaintiff may discover additional documents or inf01tD2.ttOD responsive to the
.tequests or interrogatories in the futul'e. These responses are based on Plaintiff's knowledge.
infonnation, and belief at this time, and are based on pWntifrs diligent search of those [ecords that
it has located and reasonably believe might contain the documents demanded. Therefore, these
responses and the documents and other infonnation that may be produced in connection with the
requests are without prejudice to the rights ofPlaintiffs to supplement these responses or to use any
later discovered documents or information for nay purpose in connection with this suit.
4. The production of documents that will or may be produced hereunder will be made
at a time and place mutually agreed upon by the parties.
GENERAL OBJECTIONS
1. Plaintiff objects to each Intettogatoty and Request for Production of Document
insofar as they purport to seek documents or information covered by the Attomey-Client Privilege
or the Work Product Doctrine. Accordingly, Plaintiff will not produce any such documents subject
to !:hese privileges. To the extent required by Idaho law and the Idaho Rules of Civil Procedure,
PLAINTIFFS RESPONSES TO DEPENDANT'S FIRST SET OF INTERROGATORIES, REQUESTS FOR
PRODUCTION OF DOCUMENTS AND REQUESTS FOR ADMISSIONS - 2
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Plaintiffwill produce a privilege log once they have bad a reasonable opportunity to make a diligent
search and inquiry to locate and identify responsive documents covered by the Attomey-Client
Privilege and the Work Product Doctrine.
2. Plaintiff objects to Defendant's "definitions" to the extent that they are inconsistent
with and pwpott to impose obligations on Plaintiff that exceeds those required under state .law.
Plaintiff specifically disclaims any obligation to comply with any instructions or assume any
obligations inconsistent with or in excess of those imposed by law.
3. Plaintiff objects to each Interrogatory and Request for Production of DOl:Ument as
being unduly broad. vague and ovetly burdensome.
4. Plaintiff objects to each Inte.t:togatory and Request for Production of Document to
the extent that the Defendant seeks infomution and/or documents which are a matter of public
knowledge or are otherwise equally available to the Defendant.
5. Each response is given subject to all appropriate objections (mcluding but not
limited to. objections of relevancy. ~ateriality. authenticity and admissibility) which will requite the
exclusion or limitation of any statement contained or document refetted to herein if the statement
were made or the document were offered at any hearing or at the t:tial of this matter. All such
objections and grounds therefore are reserved and may be interposed at the time of trial. Except for
the facts explicitly admitted herein. no admission of any nature whatsoever is to be implied or
infened.
6. The foregoing general objections are incorpO:r2ted into each of the following
responses to Defendant's Second Set of Interrogatories and Requests for Production of Documents.
Each response is made subject to, and without waiver of, the general objections.
7. As information becomes available these responses will be supplemented.
PLAINTIFFS RESPONSBS TO DEFENDANT'S FIRST SET OF INTEIUlOGATORlES, RBQUESTS FOR
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INTERROGATORIES
1. Identify each and every person known to You who has information reguding
anything having to do with (a) the daims made Meridian, (b) the Defenses asserted by Petra, (c) the
Claims made by Petta. and (d) the Defenses asserted by Meridian, whethero~written or recorded;
stating in complete detail as to each such penon: (i) full name, home address, business addtess and
telephone number; and (u) substance of the information ofwhich they may have knowledge.
ANSWER TO INTERROGATORY NO 1: Plaintiff specifically objects to this
inte.n:ogatoJ:Y to the extent it seeks information protected by either the attomey-client privilege 01:
the work. product doctrine. The request is also vague. overly brad, unduly burdensome and not
reasonably expected to lead to the discovery of admissible evidence. Without waiving such
objection. please see the following:
City ofMeridian:
Mayor Tammy de Wee.rd
Council MembelS:
David Zaremba
Charlie Rountree
KeithBttd
Bmd Hoaglun
Forme! Council MembelS:
Shaun Watdie
Joe Botton
Employees:
Stacy Kilchenman. Finance Ditector
Keith Watts, Purchasing Manager
Brad Watson. former Public Works Director
Will Berg. fonner City Clerk
Bill Nary, City Attorney
Ted Baird, Deputy City Attorney
Daunt Whitman, Building Official
Ed Ankenman,
TomJohnson
Terry Paternoster, IT Manager
LCA Architects
Steve Simmons
PLAINTIFFS RESPONSES TO DEFENDANT'S FIRST SET OF INTERROGATORIES, REQUESTS POR
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Steve Christiansen
Petra, Inc.
Al! current and fonner employees who 'Worked on the Project
2. Identify each and every person known to you who has given a statement, affidavit or
declamtion regarding anything having to do with (a) the Claims made by Meridian, (b) the Defenses
asserted by Petta., (c) the Claims made by Petra, and (d) the Defenses asserted by Meridian, whether
oral, written or .recorded; stating in complete deW! as to each such penon: (i) full name. home
address. business address and telephone number, and (Ji) substance of the information ofwhich they
may have lmowledge.
ANSWER TO INTERROGATORY NO 2: Plaintiff specifically objects to this
intettogatoty to the extent it seeks information protected by either the attomey-client privilege or
the work product doctrine. Without waiving such objection. please see the following:
None at present
3. Identify each and every investigation and/ot interview and/or accounting with
respect to (a) the Claims made by Meridian. (b) the Defenses asserted by Petra, (c) the Claims made
by Petta. and (d) the Defenses asserted by Meridian undertaken by You; identify the teasons why
each such investigation and/or interview and/or accounting was undertaken; identify the dates of
each such investigation and/or interview and/or accounting; identify the person who was
responsible for each investigation and/or interview and/or accounting; identify the manner in which
each investigation and/or interview and/or accounting was pursued; identify the findings of each
investigation and/or. interview and/or accounting; and identify each and every document, tape,
transcript, memorandum, or correspondence relating to each such investigation and/or interview
and/or. accounting. as well as the location ofeach document.
ANSWER TO INTERROGATORY NO 3: Plaintiff specifically objects to this interrogatory on
the basis that it is vague. overbr.oad, and unduly burdensome. Plaintiff further objects to this
PLAINTIFFS RESPONSES TO DEFENDANT'S FIRST SET OF INTERROGATORIES. REQUESTS POR
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intenogatoty to the extent it seeks infonnation protected by either the attomey-client privilege or
the worlt product doctrine. Any and all investigation. interview and/or accounting with respect to
these mAtters ifany, have been conducted by consultant's engaged by the PbintifPs law fum and the
results thereof are protected by the work product doctrine.
The leasOns for the work pe.r:fo.rmed to date arise from Petta's underlying conduct which
gave rise to the lawsuit and the claims made by the City ofMeridian.
At present. the findings to date indicate that Petta's conduct. both its actions, and its failures
to act. are the cause of substanti2l, but yet to be quantified damages to the City of Meridian undeJ:
the legal theories expressed in the Complaint. Without waiving such objections, please see the
following
Gcnetally, City smff has reviewed the invoicing prepared by Petra. the Agreement under
which Petra provided certain services. and the documentation relating to the pxoject to date.
4. Identify each and eVert written and oral agreement by and between You and Petra
entered into during the relevant period of time with respect to (a) the Claims made by Meridian, (b)
the Defenses asserted by Petta, (c) the Claims made by Petra, and (d) the Defenses asserted by
Meridian.
ANSWER TO INTERROGATORY NO 4: The parties entered into a written
construction management agteement.
Bates numbers CMOO2683 through CM002723
5. Identify each and every written conununication and each and every omI
communication for which there is a record (i.e. either a written record or a voice .recording) by and
between You and Petra exchanged during the relevant period of time with respect to (a) the Claims
made by Meridian, (b) the Defenses asserted by Petta, (c) the Claims made by Petta, (d) the
Defenses asserted by Meridian in this action.
PLAINTIFFS RESPONSES TO DEFENDANT'S PIRST SET OF INTERROGATORIES, REQUESTS POR.
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ANSWER TO INTERROGATORY NO 5: Meridian objects to this request on the
grounds that it is vague. overly broad. unduly burdensome, and not reasonably calculated to lead to
the discovery of admissible evidence. The City further objects on the grounds that said infonnation
may be subject to the attorney-client privilege and/or the attomey worlt product doctrine. Without
waiving said objection the volume of written cOJnmwlication between the parties is the subject of
thousands of pages of document communication exchanges. As a result. the request is too broad to
allow a reasonable and specific response. Petra's Project Records constitute some of the items
sought to be identified. as well as the records held by Lombard Conrad Axchiteets r'hetcinafter
LCA"). every document produced by or created by Petta and LCA during the coune of their work
ll1lI.y be subject to this intettogatory. Petra and LeA are the custodians of said documents. In
addition, every document held by any General Contractor. Subcontractor, Matetialman. supplier.
equipment renter, and laborer may be subject to this lequest and individually. each of them and or
their respective employers may be the custodian of said documents.
VDice recordings exist only for the city council meetings
Bates numbers CM002683 through CMOO2812
6. Identify each and every fact that supports the Claims ll1lI.de by Meridian in this
action.
ANSWER TO INTERROGATORY NO 6: The facts. which support the Meridian
cWms. are stated in the Complaint, in the Project Records. in the written and oral conespondence
of the parties over the course of the duration of the project, and are held by the witnesses who ma.y
be called at the ttia.l of this matter
7. Identify each and every fact that supports the Defenses asserted by Meridian in this
action.
PLAINTIFFS RESPONSES TO DEFENDANT'S FIRST SET OF INTERROGATORIES. REQUESTS FOR
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ANSWER TO INTERROGATORY NO 7: The faets~ which support the Meridian
claims. are stated in the Complaint, in the Project Recoxds. in the written and oral couespondence
of the parties ove! the course of the duration of the project. and ate held by the witnesses who may
be called at the trid of this matte!
8. Identify each and every application of law to fact that suPPOtts the Claims made by
Meridian in this action.
ANSWER TO INTERROGATORY NO 8: The body ofla:w comprising conttact Jaw as
applicable to the facts. and the law of torts as applicable to the facts supports the claims md
defenses made by Meridian in this matter. The body of law comprising equitable principles supports
the claims and defenses ofMeridian in this matter.
9. Identify each and every application oflaw to fact that supports the Defenses asserted
by Meridian in this action.
ANSWER TO INTERROGATORY NO 9: The body of law comprising conttact Jaw as
applicable to the facts. and the law of torts as applicable to the facts supports the claims .nd
defenses made by Meridian in this matter. The body of law comprising equitable principles supports
the claims and defenses ofMeridian in this matter.
10. Identify each and every investigation by any federal or state governmental agency of
which You have been the subject of since January I. 1999.
ANSWER TO INTERROGATORY NO 10: The City objects to this request on the
ground it seeks information not reasonably calculated to lead to the discovery of admissible evidence
at the trial of this matter and therefore the information sought is irrelevant. In addition. the request
is overly broad and unduly burdensome.
11. Identify each and every lawsuit in which You have been a patty since January 1,
1999.
PLAINTIFFS RESPONSES TO DEFENDANT'S FIRST SET OF INTERROGATORIES, REQUESTS FOR
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ANSWER TO INTERROGATORY NO 11: The City objects to this request on the
ground it seeks infonnation not reasonably calculated to lead to the discovery of~dmissibleevidence
at the ttiaI of this matter and therefore the infonnation sought is inelevant. In addition. the request
is overly broad and unduly burdensome. Without waving said objection the City states: The city has
been involved in over thirty (30) lawsuits. Pursuant to Idaho Rules of Civil Procedure. Rule 33(c),
the infonnation can be as easily attained by the Defendants by way of the Idaho Repository. No
information at this time is deemed to be televant.
12. Identify each and every person responsible fOI providing legal semces to or for You
during the .relevant period of time.
ANSWER TO INTERROGATORY NO 12: The City objects to this request on the
ground it seeks information not reason~blycalculated to lead to the discovery ofadmissible evidence
at the ttial of this matter and therefore the information sought is irrelevant. In addition, the request
is overly broad and unduly burdensome. Defendant also objects on the basis the "legal services" is
vague and ambiguous. Without waiving said objection, Meridian identifies:
TroutJones Gledhill Fuhrman, P.A., 225 North 9th Street - Suite 820, Boise, ID 83701
Givens Pursley at 601 W. Bannock St. Boise, ID 83702
City Attomey, City ofMeticlian 33 E. B1'olldway Ave., Meridian, 10 83642
13. Identify each and every person responsible fo1' providing accounting services to 01'
for You during the relevant period oftime.
ANSWER TO INTERROGATORY NO 13: The City objects to this request on the
ground it seeks information not reasonably calcuIa.ted to lead to the discovery of admissible evidence
at the trial of this matter and therefore the information sought is irrelevant. In addition, the request
is overly broad and unduly burdensome and "accounting services" is vague and ambiguous.
Without waving said objection the City states City Depar:tment of Finance, City of Meridian
PLAINTIPFS RESPONSES TO DEPENDANT'S PIRST SET OF INTERROGATORIES, REQUESTS POR
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providing accounting services to the City. Bailey Accounting fum and Bide Bailey providing annual
audit services.
14. Identify each and every document, not identified in your lesponses above. of any
kind or nature whatsoever.teg:a.tding (a) the Claims rmde by Meridian., (b) the Defenses asserted by
Petra, (c) the Claims IWtde by Petra, and (d) the Defenses asserted by Meridian in this action and
please provide the name and address ofeach person who has custody of each such document.
ANSWER TO INTERROGATORY NO 14: Meridian objects to this request on the
grounds that it is vague. overly broad. unduly burdensome, and not reasonably calculated to lead to
the discoveJ:y of admissible evidence. The City further objects on the grounds that said information
may be subject to the attorney-client privilege and/or the attomey work product doctrine. Without
waiving said objection the volume of written communication between the parties is the subject of
thousands of pages of document communication exchanges. As 11 .result. the request is to broad to
allow a reasonable and specific response. Petra's Project Records constitute some of the items
sought to be identified, as well as the recoMs held by Lombard Conrad Architects C'heteinafter
LCA'').• every document produced by OJ: c.reated Petra and LCA during the course of the.it work
may be subject to this interrogatory. Petta and LCA are the custodians of said documents. In
addition, every document held by any General Contractor, Subconttactor. Materialman, supplier.
equipment renter, and laborer may be subject to this request and individually, each of them and or
their respective employers may be the custodian ofsaid documents.
Bate numbers CM002683 through CM002812
15. Identify each and every person You expect to call as a fact witness at any hearing or
at ttial, stating in detail as to each such person: (a) full name, home address. business address and
telephone number and (b) substance of the expected testimony.
PLAINTIFFS RESPONSES TO DEFENDANT'S FIRST SET OF INTERROGATORIES. REQUESTS FOR
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ANSWER TO INTERROGATORY N015: Plaintiffhas yet to determine the witnesses
the City intends to can at the ttial of this matter. However. Plaintiff may call any of the individuals
identified in its answer to Interrogatory No. 1 as well as any witnesses or pexsons with knowledge
regatding this matter identified by Defendant. Plaintiff expressly reserves the right to supplement
this answer pursuant to the Idaho Rules of Civil Procedute and any scheduling order entered in this
matter.
16. Identify each and evety person You expect to can as an expert witness at any he2ting
or at trial, stating in detail as to each such person: (a) full name, home address, business addtess and
telephone numbe.t; (b) educational backgtoWldi (c) experience in the matter to which he is expected
to teslifyi (d) subject matter on which he is expected to testify; ( e) substance of the facts and
opinions to which he is expected to testify and a summaI)' of the grounds f01: each opinion; and (f)
manner in which such expert became familiar with the facts of this case.
ANSWER TO INTERROGATORY NO 16: Plaintiff has yet to determine the expert
witnesses, the City intends to call at the trial of this matter. Plaintiff expressly reserves the right to
supplement this answer putsuant to the Idaho Rules of Civil Procedure and any scheduling order
entered in this matter.
17. Identify each and every exlubit You intend to introduce at the trial of this case or at
any hearing or during the course of any deposition to be conducted in this action identifying each
such exhibit by author. date, and subject matter.
ANSWER TO INTERROGATORY NO 17: Meridian objects to this request on the
groWlds that it is vague, overly b.road. unduly burdensotne, and not reasonably calculated to lead to
the discovery of admissible evidence. The City further objects on the grounds that said information
may be subject to the attomey-client privilege and!or the attorney work product doctrine. Without
waiving said objection the volume of written coOlttlunication between the parties is the subject of
PLAINTIFFS RESPONSES TO DEPENDANT'S FIRST SBT OF INTERROGATORIES, REQUESTS FOR
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thousands of pages of document conununication exchanges. As a result, the request is to broad to
allow a reasonable and specific response. Petra's Project Records constitute some of the items
sought to be identified, as well as the records held by Lombard Comad Architects ('"hereinafter
!.CA'j., evay document produced by or created Petra and LCA during the course of their wolk
may be subject to this inteaogatoty. Petra and LCA are the custodians of said documents. In
addition. every docwnent held by any General Contractor, Subcontractor, Ma.terialman, supplier,
equipment renter. and laborer may be subject to this request and individually, each of them and or
their respective employers may be the custodian of said documents. Plaintiffwill offet into evidence
a true and cotreet copy of the Construction Management Agreement attached hereto as Bates Nos.
CM002683 through CM002711 entered into by Plaintiff and Defendant on August 1. 2006, and such
copies are in the possession of both Plaintiff and Defendant. As disc::overy in this matter is ongoing,
Plaintiff has not determined or identified each of the documents 01' items that she will offet into
evidence at the trial of this matter. Plaintiff reserves the right to supplement this answer pursuant to
the Idaho Rules of Civil Procedure and any scheduling order entered in this matter.
CM002683 through CMOO2812
REQUEST FOR PRODUCTION OF DOCUMENTS
Plaintiff is producing a CD of bates numbered documents CM002683 through CM002812.
1. Please produce the originals or, if the originals are not available. true, correct,
complete and legible Bates numbered copies of each and every document identified by You in, or
related in any way to, Your answers and responses to the foregoing interrogatories and in Yow:
responses to the fonowing requests for admission. Production of electronic data or electronic media.
shall include production of each and eve:ty document in its native fonnat, with original Metadata
intact and unaltered, on po.tt:able media, such as CD ROM. 'This request includes residual electronic
data and electronic dam on backup tapes or other media.
PLAINTIFFS RESPONSES TO DEFENDANT'S FIRST SET OF INTBRROGATOlUBS, REQUESTS POR
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RESPONSE FOR PRODUCTION NO 1: Meridian objects to this request on the
grounds that it is vague, overly broad. unduly burdensomet and not reasonably calculated to lead to
the discovety of admissJble evidence. The City further objects on the grounds that said infonnation
may be subject to the attomey-cJient privilege and/or the attomey work product doctrine. Without
waiving said objection the volume of written communication between the parties is the subject of
thousands of pages of document communication exchanges. As a result. the request is too broad to
anow a reasomble and specific response.
2. Please produce the originals or. if the originals are not available. true, correct.
complete and legible Bates numbered copies of each and evety document that refem or relates in
any way to (a) the Claims made by Meridian. (b) the Defenses asserted by Petra, (c) the Claims made
by Petra. and (d) the Defenses asserted by Meridian in this action. Production of electronic data. or
electronic media. shall include production of each and every document in its native fonnat. with
original Metadata intact and unalte!ed. on portable media. such as CD ROM. This request includes
residual electronic dam and electtonic data on backup tapes or other media.
RESPONSE FOR PRODUCTION NO 2: Meridian objects to this request on the
grounds that it is vague. overly bJ:ead, unduly burdensome, and not reasonably calculated to lead to
the discovery of admissible evidence. The City further objects on the grounds that said information
may be subject to the attomey-client privilege and/or the attorney work product doctrine. Without
waiving said objection the volume of written communication between the parties is the subject of
thousands of pages of document communication exchanges. As a result. the request is to broad to
allow a reasonable and specific response.
3. If your response to any of the following Requests for Admissions is a denial, please
produce all documents that support your denial. Production of electronic data or electronic media
shall include production of each and every document in its native format. with origirW. Metadata
PLAINTIFFS RESPONSES TO DEFENDANT'S FIRST SET OF INTERROGATORIES. REQUESTS FOR
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intact and unaltered. on portable media. such as CD ROM. This request includes residual electronic
data and electronic data on backup tapes or other media.
RESPONSE FOR PRODUCTION NO 3: Meridian objects to this request on the
grounds that it is vague. overly broad, unduly burdensome. and not reasonably calculated to lead to
the discovery of admissible evidence. The City further objects on the grounds that said infotmation
may be subject to the attomey-client privilege and/or the attomey work product docttine. Without
waiving said objection the volume of written communication between the parties is the subject of
thousands of pages of document communication exchanges. As a result. the request is to broad to
allow a reasonable and specific response.
REOUESTS FOR ADMISSIONS
DOCUMENTS
1. Please admit that each of the following documents attached hereto is a ttue, conect.
complete and genuine copy of the document it purports to be and that each such document may be
admitted into evidence without objection as to foundation.
1.1 The Construction Management Agreement. effective August 1, 2006>
between City of Meridian. an Idaho municipal colpomtion rOwner"). and Petta
IncOJ:p0lat~ an Idaho corporation ("Construction Manager"). (Bates Nos. Petra 50001
tlttough Petra 50028) attached heteto as Exhibit "A".
RESPONSE TO REQUEST FOR ADMISSION NO 1.1: City of Meridian admits that
the document attached is a genuine copy of the document it purports to be.
FACTS
1. You and Petra entered into a Construction Management Agreement dated August 1.
2006 ("Agreement").
RESPONSE TO REQUEST FOR ADMISSION NO 1: Deny.
PLAINTIFFS RESPONSES TO DEFEND.ANT"S FIRST SET OF INTERROGATORIES. REQUESTS FOR
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2. The Agreement describes the subject project as follows:
Owner desires to abate and demolish the existing structure on the Site end
develop a new city hall facility thereon consisting of a four stoty structure
with approximately 80,000 square feet of standard Oass A office space and
related improvements with surface~ (the "Project").
RESPONSE TO REQUEST FOR ADMISSION NO 2: Meridian admits that the
Agreement speaks for itself. and denies all additional allegations.
3. The Agreement was prepared by Your attomey.
RESPONSE TO REQUEST FOR ADMISSION NO 3: Deny.
4. Petta was retained to provide ptofessional construction management for the Project
on Your behalf.
RESPONSETOREQUESTFORADMffigONN04:Den~
5. The original project included a standard OaSs A four stOIY above ground office
building consisting 80,000 square feet and related improvements with surface parking.
RESPONSE TO REQUEST FOR ADMISSION NO 5: Deny.
6. The original budget for the project was $12,200,000.
RESPONSE TO REQUEST FOR ADMISSION NO 6: Deny.
7. Petta agreed to a fee equal to 4.7% of the $12,200,000 budget in the amount of
$574,000.
RESPONSE TO REQUEST FOR ADMISSION NO 7: Deny.
8. The size of the Project was increased by You from 80.000 sq. ft. to 80,000 sq. it. plus
a 20,000 sq ft. basement for a total of t 00,000 sq. ft.
RESPONSE TO REQUEST FOR ADMISSION NO 8: Deny.
9. The amount of work within the building was originally envisioned by You and
represented to Petta as 'standard" Class A office space with open office areas
RESPONSE TO REQUEST FOR ADMISSION NO 9: Deny.
PLAINT1FFS RESPONSBS TO DBFENDANT'S FIRST SET OF lNTERROGATORIES, REQUESTS FOR
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10. Final design utilized fixed wall office partitions and cabinetty in lieu of demountable
office pattitions.
RESPONSE TO REQUEST FOR ADMISSION NO 10: Deny.
11. Original site work was envisioned by You and represented to Petra as "surface
parking" and the required streetscape around the building.
RESPONSE TO REQUEST FOR ADMISSION NO 11: Deny.
12. Final plaza design included amphitheatre, Heritage building, trellis, canal, stream,
plaza with pavexs and fountains. as well as parking and streetscape.
RESPONSE TO REQUEST FOR ADMISSION NO 12: Admit
13. The complexity of the building changed in five principal areas:
RESPONSE TO REQUEST FOR ADMISSION NO. 13: Deny.
13.1 Structure: She of the City Council chambers dictated column to ~eam
moment welds in four directions throughout the strocturc.
RESPONSE TO REQUEST FOR ADMISSION NO. 13.1: Deny.
13.1.1 You tequested the change to the City Council's chamber.;.
RESPONSE TO REQUEST FOR ADMISSION NO. 13.1.1~Deny.
13.1.2 You approved the change to the City Council's chambe.tS.
RESPONSE TO REQUEST FOR ADMISSION NO. 13.1.2: Deny
13.2 Building exterior: You required that the exterior would stand the test of time,
which dictated the use of stone and brick.
RESPONSE TO REQUEST FORADMISSIO~NO. 13.2: Deny.
13.2.1 You requested the change to an exterior of stone and brick.
RESPONSE TO REQUEST FOR ADMISSION NO. :13.2.1: Deny.
13.2.2 You approved the change to an exterior of stone and brick.
PLAINTIFFS RESPONSES TO DEFENDANT'S FIRST SET OF INTEllR.OGATORIES, REQUESTS FOR
PRODucnON OF DOCUMENTS AND REQUESTS POR ADMISSIONS -16
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•RESPONSE TO REQUEST FOR ADMISSION NO. 13.2.2: Deny.
13.3 Mechanical: The mechanical system used in the building is state-of-the-art as
requited by You. to wit: the system incotporated access floor/under £Ioor duct throughout
the building with a two pipe hydronic system providing under flOOI conttol to individual V
A V boxes at individual work stations.
RESPONSE TO REQUEST FOR ADMISSION NO. 13.3: Deny.
13.3.1 You requested the change to the mechanical system.
RESPONSE TO REQUEST FOR ADMISSION NO. :13.3.1: Deny.
13.3.2 You approved the change to the mechanical system.
RESPONSE TO REQUEST FOR ADMISSION NO. 13.3.2: Deny.
13.4 Electric2J: The electrical system also is state-of-the-art with daylight
harvesting controls. C02 monitoring, standby generator and UPS systems.
RESPONSE TO REQUEST FOR ADMISSION NO. 13.4: Deny.
13.4.1 You requested the change to the electrical system.
RESPONSE TO REQUEST FOR ADMISSION NO. 13.4.1: Deny.
13.4.2 You approved the change to the electric1l1 system.
RESPONSE TO REQUEST FOR ADMISSION NO. 13.4.2: Deny
13.5 LEBO: The certification for LEED with the state-of-the-art MEP systems.
RESPONSE TO REQUEST FOR ADMISSION NO. 13.5: Deny
13.5.1 You requested LEBD certification.
RESPONSE TO REQUEST FOR ADMISSION NO.a.S.1: Admit.
13.5.2 You approved the change to the MEP systems to obtain LEED
cetti5cation.
RESPONSE TO REQUEST FOR ADMISSION NO. 13.5.2: Deny.
PLAINTIFFS RESPONSBS TO DEFENDANTS FIRST SET OF INTERROGATORIES, REQUESTS FOR.
PRODUCTION OF DOCUMENt'S AND REQUESTS FOR ADMISSIONS -17
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14 You received and approved all budgets, bids, and contract awards.
RESPONSE TO REQUEST FOR ADMISSION NO 14: Deny.
15 You approved and entered into each and every contract for work perfo.tmed and
materials furnished to and for the benefit of the Project
RESPONSE TO REQUEST FOR ADMISSION NO 15: Deny.
16 The final budget of $20.4 million for the building and plaza was presented to Your
City Council in the monthly report in Decembu 2007
RESPONSE TO REQUEST FOR ADMISSION NO 16: Deny.
17 The final budget of $20.4 million was approved by Your City Council as the budget
for the completion of the building, plaza, and demolition/abatement.
RESPONSE TO REQUEST FOR ADMISSION NO 17: Deny
18. You .repeatedly changed insttuctions that necessitated revisions to previously
prepared documents.
RESPONSE TO REQUEST FOR ADMISSION NO 18: Deny
19. You repeatedly changed instructions and/ot approvals that required Petta to
reperform pteviously perfottned services.
RESPONSE TO REQUEST FOR ADMISSION NO 19: Deny
20. Petta was requited to perform additional services because ofYour active interference
during the course of the Project.
RESPONSE TO REQUEST FOR ADMISSION NO 20: Deny
21. Throughout the course of constmction Petra's representatives met with Your Mayor
approximately evety two weeks (i.e.• ever:y other Monday moming).
RESPONSE TO REQUEST FOR ADMISSION NO 21: Deny
PLAINTIFfS RESPONSES TO DEFENDANT'S FIRST SET OF INTERROGATORIES. REQUESTS FOR
PRODUCTION OF DOCUMENTS AND REQUESTS FOR ADMISSIONS -18
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"22. Throughout the course of construction Petta's representatives met with Your City
Council approximately monthly (i.e., the first Tuesday ofeach month).
RESPONSE TO REQUEST FORADMISSION NO 22: Deny.
23. Petra provided You with full documentation regarding all phases of the Project.
RESPONSE TO REQUEST FOR ADMISSION NO 23: Deny
24. The changes made by You mate.ria.1ly increased Petra's services.
RESPONSE TO REQUEST FOR ADMISSION NO 24: Deny
25. From and after November 5, 2007, Petta and You had numerous discussions
regarding the mattets covered in Change Order #2.
RESPONSE TO REQUEST FOR ADMISSION NO 25: Deny
26. You requested and Petra provided substantiation fOJ: Change Order #2
RESPONSE TO REQUEST FOR ADMISSION NO 26: Deny
21. You have failed to engage in meaningful discussions regarding the matters covered
by Change Order #2,
RESPONSE TO REQUEST FOR ADMISSION NO 27: Deny
28. By letter dated Febmuy 24, 2009, Your Mayor. Council President, Purchasing
Manager and the City Attomey notified Petta that You denied Petra's request fot additional
compensation as shown by Change Order #2. as supplemented by the additional information and
documentation requested by Meridian.
RESPONSE TO REQUEST FOR ADMISSION NO 28: Deny
29. By letter dated March 16, 2009, Petra's counsel requested mediation under Patagraph
8.2 of the Agreement.
RESPONSE TO REQUEST FOR ADMISSION NO 29: Deny
PLAINTIFFS RESPONSES TO DEPEND.ANT'S FIRST SET OF INTERROGATORIES, REQUESTS FOR
PRODUcnON OF DOCUMENTS AND REQUESTS POR ADMISSIONS ·19
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•30. Under Paragraph 8.2. II mediation session was to occur within 60 days of Petra's
request for mediation. Thus. the mediation should ocCur on or before May 15,2009.
RESPONSE TO REQUEST FOR ADMISSION NO 30: Deny
31. You hited outside COlUlSel, Kim]. Trout ('Mr. Trout"). on March 25,2009.
RESP~NSE TO REQUEST FOR ADMISSION NO 31: Deny
32. On March 26, 2009, Mr. Trout made a request that "all Project Records be made
available for inspection and copying."
RESPONSE TO REQUEST FOR ADMISSION NO 32: Admit
33. On March 26. 2009. Mr. Trout also requested an indeterminate extension of time of
the conttactuti deadlines within which You would conduct a. forensic accounting befote You would
participate in mediation.
RESPONSE TO REQUEST FOR ADMISSION NO 33: Deny
34. You had nevet before March 26, 2009 requested Petta to produce "all Project
Records".
RESPONSE TO REQUEST FOR ADMISSION NO 34: Deny
35. Petra has never refused to provide any records to You.
RESPONSE TO REQUEST FOR ADMISSION NO 35: Deny
36. On March 30, 2009, Petra's counsel notified Mr. Trout by email that the tecords
requested by You were available for inspection commencing on March 31. 2009.
RESPONSE TO REQUEST FOR ADMISSION NO 36: Admit
37. Petta's counsel also requested that Your complete files, including emails and
electronic documents, regarding the Project be made available for inspection as soon as possible.
RESPONSE TO REQUEST FOR ADMISSION NO 37: Deny
PLAINTIFFS RESPONSES TO DEFENDANT'S FIRST SET OF INTERROGATORIES, REQUESTS FOR
PRODUC1'ION OF DOCUMENTS AND REQUESTS FORADMISSIONS - 2()
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•38. By lette.t dated April 1, 2009, Mr. Trout teSponded to Petra's request for records as
follows: "[A]s the parties are not in litigation, the City's records will not be made available at this
time."
RESPONSE TO REQUEST FORADMISSION NO 38: Deny
39. By letter dated April 1, 2009, Mr. Trout infonned Petta's counsel that Richatd
Kluckhohn C'M:. Kluckhohn ll), a consultant to Mr. Trout's law firm, would conduct a document
review at Petta's facilities.
RESPONSE TO REQUEST FOR ADMISSION NO 39: Admit
40. By email sent on April 2, 2009, Thomas G.WalkerC'Mr. Walkeri'), Petta's counsel,
stated as follows: "I renew my request for access to the City's files regarding the subject project, so
we can prepare properly for the mediation session. Also, Petta is not willing to extend the mediation
date beyond May 15th because the City has had over a year to conduct whatever forensic accounting
exercise the council thought necessary.II
RESPONSE TO REQUEST FOR ADMISSION NO 40: Deny
41. On or about April 3, 2009, Mr. Kluckhobn visited Petra's offices and conducted a
.review of the Project Records.
RESPONSE TO REQUEST FOR ADMISSION NO 41 Deny
42. By email message dated April 20, 2009, Mr. Walker notified Mr. Trout that Petra was
willing to grant an extension of the May 15, 2009 deadline to June 15, 2009. Mr. TJ:out responded
IITbanks for the message. I'll pass it along to the City for their review and consideration.n
RESPONSE TO REQUEST FOR ADMISSION NO 42: Deny
43. Without prior notice of any kind to either Petra or Mr. Walker, You filed this lawsuit
on April 16, 2009.
RESPONSE TO REQUEST FOR ADMISSION NO 43: Admit
PLAINTIFFS RESPONSES TO DEFENDANTJS FIRST SET OF INTERROGATORIES. REQUBSTS POR
PRODUctION OF DOCUMENTS AND REQUBSTS FOR ADMISSIONS - 21
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•44. Petra first became aware of the lawsuit w en it was served on April 21. 2009.
RESPONSE TO REQUEST FOR ADMISSION NO 44: Deny Meridian has no
knowledge as to what Petra knew or didn't know. and or that basis denies all allegations contained
therein.
DATED this 5th day ofJune. 2009.
TROUT. JONES. GLEDHILL. FuHRMAN. P.A.
By:
¥
Attomeys fot Plaintiff
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 5th day ofJune. 2009, a true and correct copy of the
above and foregoing document was forwuded add.tessed as follows in the manner sta.ted bdow:
Thomas G. Walke.t
MacKenzie Whatcott
COSHO HUMPHREY. LLP
800 Park Blvd., Suite 790
P.O. Box 9518
Boise. Idaho 83707-9518
Direct Facsimile: (208) 639-5609
Hand Delivered
U.S. Mail
Fax
Email
t8I
o
o
o
PLAINTIfFS RESPONSES TO DEFENDANT'S FIRST SET OF INTERROGATORIES, REQUESTS POR
PRODUCTION OF DOCUMENTS AND REQUESTS PORADMISSIONS - 22
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From: Kevin K1uckhohn [mailto: ckhohn@idalaw.com]
sent: Tuesday, June 16, 200910:12 AM
- TO: Thomas G. Walker
Cc: Kim Trout
Subject: RE: Meridian v. Petra
Tom,
Kim forwarded yourJune 12, 2009 letter to me regarding the discovery responses. We are cutIendy preparing for a
trial set to begin Monday, June 22, 2009, and last 5-10 days. We will be unable to meet and confer by the deadline
you requested. We will respond just as soon as we are able to after the trial. Thank you,
Kevin Kluckhohn
Assismnt to KimJ. Trout
Trout+Jones+Gledhill+Fuhrman. PA
225 N. 9th St., Ste 820
Boise,'ID 83702
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
kkluckhohn@igaJaw.com
This messllge is confidential, attomey/dient WOtk ptOduct protected, and is irtttrtded only for usc by the intended reOpienr. Any other use is expressly prohibited by law,
and any violation will result irt prosecution to the fullest eli:feflt of the law. Ifyou recei\'C this meslilge irt error. please destroy it immediately. Thank you.
From: Thomas G. Walker [rnailto:twalker@CoshoLaw.com]
sent: Friday, June 12,20093:06 PM
To: Kim Trout
Cc: jfrank@petrainc.net; Gene Bennett; Tom Coughlin; Erika K. Klein; Mackenzie E. Whatcott; Pam carson
SUbject: Meridian v. Petra
1
EXHIBIT
ii fv1 II
Petra63764
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Thomas G. Walker (ISB 1856)
MacKenzie Whatcott (ISB 5509)
Cosho Humphrey, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for Defendant, Petra Incorporated
:.= ~Mji$:
JUN 2 9 l{J{j~
J. DAVID NAVARRO, Clerk
l3y KATHY J. BIEHL
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff,
vs.
PETRA INCORPORATED, an Idaho
corporation,
Defendant.
STATE OF IDAHO )
) ss.
County of Ada )
Case No. CV OC 0907257
AFFIDAVIT OF TOM COUGHLIN
DATED JUNE 29, 2009 IN SUPPORT OF
PETRA INCORPORATED'S MOTION
TO COMPEL DISCOVERY
RESPONSES
I, Tom Coughlin, being first duly sworn upon oath, depose and state:
1. I make this Affidavit based upon my own personal knowledge and I am
competent to testify to the facts set forth below if called as a witness.
2. I am employed by Petra Incorporated ("Petra") as a project manager.
AFFIDAVIT OF TOM COUGHLIN DATED JUNE 29, 2009
466587
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3. I served as a project manager on the City of Meridian's ("Meridian")
project that is the subject matter of this lawsuit.
4. At no time prior to March 25, 2009 did Meridian request that it be provided
with "all Project Records".
5. Petra has never refused to provide any records to Meridian.
6. Petra provided Meridian with copies of Project Records throughout the
course ofconstruction.
7. Petra also provided Meridian with substantiation for its Change Order #2.
8. On April 3, 2009, Mr. Kluckhohn visited Petra's offices and conducted a
review ofthe Project Records.
SUBSCRIBED AND SWORN to before me this 29th day ofJune, 2009.
DEBBIE GORSKI
NOTARY PUBLIC
STATE OF IDAHO
DATED: June 29, 2009.
C'). 0·0. ~L~.
Notary Public for Idaho
Residing ~~it~t!aA'o
My commission expires: ~-~-y~
AFFIDAVIT OF TOM COUGHLIN DATED JUNE 29, 2009
466587
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 29th day of June, 2009, a true and correct copy
of the within and foregoing document was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
[gJ
o
o
o
[gJ
U.S. Mail
Hand Delivery
Ovemi ht Courier
F e
AFFIDAVIT OF TOM COUGHLIN DATED JUNE 29, 2009
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OR\G\\\JAL
Thomas G. Walker (ISB 1856)
MacKenzie Whatcott (ISB 5509)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for Defendant, Petra Incorporated
NO. --..,.,~
A.M. F'-rLEPM :?:50
JUN 2 9 ZOOS!
f I J. DAVID NAVARRO, Clerk
ay KATHY J. BIEHl..
~.•_OEPUTY
~2~-:"'~'" "
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff,
NOTICE OF HEARING
vs.
PETRA INCORPORATED, an Idaho
corporation,
Defendant.
PLEASE TAKE NOTICE, That the undersigned, attorneys for Petra Incorporated,
("Petra"), the Defendant in the above-entitled matter, will bring before the Honorable Ronald J.
Wilper of the above-entitled Court, for hearing at the Ada County Courthouse, 200 West Front
Street, Boise, Idaho 83702, on Monday, the 20th day ofJuly, 2009, at the hour of 3:00 p.m.
NOTICE OF HEARING
466713
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,or as soon thereafter as counsel can be heard, Defendant's Motion for Summary Judgment.
DATED: June 29, 2009.
NOTICE OF HEARING
466713
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 29th day of June, 2009, a true and correct copy of the
within and foregoing document was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
NOTICE OF HEARING
466713
~
D
D
D
~
U.S. Mail
Hand Delivery
Overnight Courier
Fac· ile
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Thomas G. Walker (ISB 1856)
MacKenzie Whatcott (ISB 5509)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for Defendant, Petra Incorporated
JUN 2 9 ZOOS
J. DAVID NAVARRO CI rk
By KATHY J. BIEHL e
OEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal
Corporation,
Plaintiff,
vs.
PETRA INCORPORATED, an Idaho
corporation,
Defendant.
Case No. CV OC 0907257
PETRA INCORPORATED'S
MEMORANDUM IN SUPPORT OF
MOTION TO COMPEL THE
MERIDIAN OF MERIDIAN TO (1)
ANSWER INTERROGATORIES, (2)
RESPOND TO REQUESTS FOR
PRODUCTION, AND (3) RESPOND TO
REQUESTS FOR ADMISSION DATED
MAY 6,2009
AND
MOTION FOR SANCTIONS UNDER
RULES 26(t) AND 37(a) AND (c)
Petra Incorporated ("Petra"), defendant in the above-entitled matter, by and through its
attorneys of record, Cosho Humphrey, LLP, submits this memorandum in support of its motion
PETRA'S MEMORANDUM IN SUPPORT OF MOTION TO COMPEL DISCOVERY RESPONSES Page 1
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for an order compelling the City of Meridian ("Meridian"), plaintiff in the above-entitled matter,
to answer interrogatories, to respond to requests for production and to respond to requests for
admission, all ofwhich were served on Meridian on May 6, 2009.
PETRA'S MEMORANDUM IN SUPPORT OF MOTION TO COMPEL DISCOVERY RESPONSES Page 2
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1. STATEMENT OF FACTS.
1.1 Petra and Meridian entered into a Construction Management Agreement
dated August 1, 2006 ("Agreement").
1.2 During the course of construction, Meridian substantially increased the
size, quality, and complexity of the Project, which materially affected the Owner's schedule,
budget and procurement methods.
1.3 Because of these changes Petra submitted Change Order #2 containing a
claim for additional compensation as provided in the Agreement.1
1.4 Meridian failed and refused to pay the additional compensation.
1.5 From and after November 5, 2007, Petra and Meridian had numerous
discussions regarding the matters covered in Change Order #2. Meridian requested and Petra
provided substantiation for Change Order #2. Notwithstanding Petra's best efforts to resolve
Change Order #2, Meridian has failed and refused to engage in meaningful discussions.
1.6 By letter dated February 24, 2009, the Mayor, Council President,
Purchasing Manager and the Meridian Attorney notified Petra that Meridian denied Petra's
request for additional compensation as shown by Change Order #2, as supplemented by the
additional information and documentation requested by Meridian.2
1 The changes are more specifically described in Petra's Counterclaim filed on May 6, 2009.
2 Affidavit of Thomas G. Walker dated June 29, 2009 ("Walker Affidavit") at Bates Nos. 63721-63723.
PETRA'S MEMORANDUM IN SUPPORT OF MOTION TO COMPEL DISCOVERY RESPONSES Page 5
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1.7 Consequently, after more than a year of attempting to settle the matters
covered by Change Order #2, Petra instructed its counsel to request mediation under Paragraph
8.2 of the Agreement. Counsel made the request by letter dated March 16, 2009.3
1.8 Under Paragraph 8.2, a mediation session was to occur within 60 days of
Petra's request for mediation. Thus, the mediation should occur on or before May 15,2009.
1.9 In response to Petra's request for mediation, Meridian hired outside
counsel, Kim J. Trout ("Mr. Trout"), on March 25, 2009 and made a belated request that "all
Project Records be made available for inspection and copying." Mr. Trout also requested an
indeterminate extension of time of the contractual deadlines within which Meridian would
allegedly conduct a forensic accounting before it would participate in mediation.4
1.10 Meridian had never before requested "all Project Records" and Petra had
never refused to provide any records to Meridian.5
1.11 On March 30, 2009, Petra's counsel notified Mr. Trout by email that the
records requested by Meridian were available for inspection commencing on March 31, 2009.6
1.12 Petra's counsel also requested that Meridian's complete files, including
emails and electronic documents, regarding the Project be made available for inspection as soon
as possible.7
3 Walker Affidavit at Bates No. 63724.
4 Walker Affidavit at Bates Nos. 63725.
5 Affidavit of Tom Coughlin dated June 29, 2009 at" 4 &5.
6 Walker Affidavit at Bates Nos. 63726.
7 Id
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1.13 Mr. Trout responded to Petra's request for records as follows: "[A]s the
parties are not in litigation, the Meridian's records will not be made available at this time."g
1.14 By letter dated April 1, 2009, Mr. Trout informed Petra's counsel that
Kevin Kluckhohn ("Mr. Kluckhohn"), an employee of Mr. Trout's law firm, would conduct a
document review at Petra's facilities.9
1.15 By email sent on April 2, 2009, Thomas G. Walker ("Mr. Walker"),
Petra's counsel, stated as follows: "I renew my request for access to the Meridian's files
regarding the subject project, so we can prepare properly for the mediation session. to
1.16 Mr. Walker's email also noted that Petra was not willing to extend the
mediation date beyond May 15th because Meridian has had over a year to conduct whatever
forensic accounting exercise the council thought necessary. 11
1.17 On or about April 3, 2009, Mr. Kluckhohn visited Petra's offices and
conducted a review of the Project Records. 12
1.18 By email message dated April 20, 2009, Mr. Walker notified Mr. Trout
that Petra was willing to grant an extension of the May 15,2009 deadline to June 15,2009.13
1.19 Mr. Trout responded "Thanks for the message. I'll pass it along to the
g Walker Affidavit at Bates Nos. 63727-63728.
9 Walker Affidavit at Bates Nos. 63727-63728.
10 Walker Affidavit at Bates No. 63729.
II Id
12 Coughlin Affidavit at' 8.
13 Walker Affidavit at Bates No. 63765.
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Meridian for their review and consideration.,,14
1.20 Unbeknownst to either Petra or Mr. Walker, Meridian had filed this
lawsuit on April 16,2009. Petra first became aware of the lawsuit when it was served on April
21,2009.
1.21 By letter dated April 20, 2009, Mr. Trout requested substantial additional
documentation. 15
1.22 On June 10, 2009 Petra's supplemental discovery responses and
production were delivered by courier to Mr. Trout's office. The document production was
contained are on two USB thumb drives. The pdf document files contain 13,691 pages (Bates Nos.
50029 through 63720). Petra's counsel did not have the technology available to Bates number the
jpeg files (photographs). Petra produced 1,221 photographs of the project. In addition, Petra's
counsel could not Bates number the following: emails (pst files), WORD and EXCEL documents in
native format, the LEEDS data and information documents, the MCH Leeds credit documents, or the
Microsoft Explorer files. 16
1.23 By letter dated June 12,2009, Petra's counsel provided a detailed analysis
of Meridian's deficient discovery responses. Petra's counsel noted "This letter is an effort to
resolve this discovery matter without the intervention of the court." In addition, Petra's counsel
14 Walker Affidavit at Bates No. 63766.
15 Walker Affidavit at Bates Nos. 63730-63734.
16 Walker Affidavit at Bates No. 63735 for Walker letter dated June 10,2009.
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requested proper objections or responses to each and every interrogatory, request for production
and request for admission are not received by 5:00 p.m., Mountain Time on June 23, 2009.17
1.24 By email dated June 16,2009,Mr. Kluckhohn advised Petra's counsel that
Mr. Trout could not meet and/or confer because of a trial. 18 No further explanation was given
regarding why Meridian could not answer the interrogatories or gather the responsive
documents.
1.25 Considering that more than a year has passed since this matter has been
pending, and considering that Petra's counsel requested production of Meridian's files regarding
the project on March 31, 2009, any further delay is unwarranted.
2. LAW and ARGUMENT
2.1 Applicable Rules.
There are several rules applicable to this situation.19 Rule 33(a) governing interrogatories
provides:
Each interrogatory shall be answered separately and fully in writing under oath,
unless it is objected to, in which event the reasons for objection shall be stated in
lieu of an answer. The answers are to be signed by the person making them, and the
objections may be signed by the attorney making them. The party upon whom the
interrogatories have been served shall serve the original of the answers, and
objections if any, within 30 days after the service of the interrogatories. The court
may allow a shorter or longer time. The answers shall first set forth each
interrogatory asked, followed by the answer or response of the party. The party
17 Walker Affidavit at Bates Nos. 63736-63741. See also Plaintiffs Responses to Defendant's First Set of
Interrogatories, Requests for Production of Documents and Requests for Admissions - Bates Nos. 63742-63763.
18 Walker Affidavit at Bates No. 63764.
19 References to "Rules" are to the Idaho Rules of Civil Procedure.
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submitting the interrogatories may move for an order under Rille 37(a) with respect
to any objection to or other failure to answer any interrogatory.
Requests for Production are addressed by Rule 34. Rule 34(b)(2) states:
The party upon whom the request is served shall serve a written response within
30 days after the service of the request. The response shall state, with respect to
each item or category, that inspection and related activities will be permitted as
requested, unless the request is objected to, in which event any reasons for
objection shall be stated. If objection is made to part of an item or category, the
part shall be specified. As to electronic or data storage devices in any medium, the
responding party must produce the data that is responsive to the request and is
reasonably available to the responding party in its ordinary course of business. If
the responding party cannot through reasonable efforts retrieve the data or
information requested or produce it in the form requested, the responding party
must state an objection complying with these rules. The party submitting the
request may move for an order under Rule 37(a) with respect to any objection to
or other failure to respond to the request or any part thereof, or any failure to
permit inspection as requested. If the court orders the responding party to comply
with the request, the court may also order that the requesting party pay the
reasonable expenses of any extraordinary steps required to retrieve and produce
the information.
Petra has moved this Court pursuant to Rule 37(a)(2) for an order compelling answers,
responses and inspection in accordance with the discovery requests submitted. Petra also seeks
an award of its reasonable costs and fees incurred in obtaining the order pursuant to Rule
37(a)(4).
It is apparent from the record that Meridian's failure to respond to the interrogatories,
requests for production and requests for admission is not justified and there are no other
circumstances that mitigate against an award of costs and fees unjust in this case.
Rule 36(a) provides in substance as follows:
A denial shall fairly meet the substance of the requested admission, and when
good faith requires that a party qualify the answer or deny only a part of the matter
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of which an admission is requested, the party shall specify so much of it as is true
and qualify or deny the remainder. An answering party may not give lack of
information or knowledge as a reason for failure to admit or deny unless the party
states that the party has made reasonable inquiry and that the information known
or readily obtainable by the party is insufficient to enable the party to admit or
deny. A party who considers that a matter of which an admission has been
requested represents a genuine issue for trial may not, on that ground alone, object
to the request; the party may, subject to the provisions of Rule 37(c), deny the
matter or set forth reasons why the party cannot admit or deny it. The answers
shall first set forth each request for admission made, followed by the answer or
response of the party.
Meridian has failed to meet the standards required of a party responding to discovery
requests.
2.2 Impermissible objections.
The objections contained in paragraphs 1, 3, and 6 of the General Objections are
improper. In addition, the objections contained in the Meridian's Answers to Interrogatories
numbered 1 through 3, 5, 10 through 14, and 17, and the responses to Requests for Production
numbered 1 through 3 are also improper. The rules require that a responding party to either
answer the discovery request or object to it, but not both.2o Thus, it is improper to preface an
answer or response with an objection and then state "without waiving such objection, plaintiff
states ...." The purpose of this rule is to preclude a party from hedging his answer so he can
change it later, or providing an incomplete or erroneous response under the guise of an objection.
As noted below, the Meridian's responses are grossly evasive, unresponsive and incomplete.
20 For example see Rule 33(a)(2): "Each interrogatory shall be answered separately and fully in writing under oath,
unless it is objected to, in which event the reasons for objection shall be stated in lieu ofan answer." [Emphasis
added.]
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The objections identified above, including: compound, vague, overly broad and unduly
burdensome, and not reasonably calculated to produce admissible evidence are impermissible
because an objection is only proper and effective if it states the grounds of the objection with
specificity. United States v. Philip Morris, Inc., 347 F.3d 951, 954 (D.C. Cir. 2003); Tequila
Centinela, S.A. de C. V v. Barcardi & Co., Ltd., 242 F.RD. 1 (D.D.C. 2007); A Farber and
Partners, Inc. v. Garber, 234 F.RD. 186, 188 (C.D. Cal 2006)(general boilerplate objections are
ineffective). A proper objection must be specific in identifying the reasons why the responding
party has determined, after reasonable inquiry, that a request is overly broad, unduly burdensome
or not reasonably calculated to lead to the discovery of admissible evidence. It is obvious from
the Meridian's responses that whoever prepared the answers did not make any sort of reasonable
inquiry of the Meridian personnel involved in the project.
It is well-settled that just because the production of documents would be burdensome and
expensive it is not in itself a reason for a court to refuse to issue an order compelling discovery,
where discovery is otherwise appropriate. In re Folding Carton Antitrust Litigation, 76 F.RD.
420 (N.D. Ill. 1977). Meridian's objections to Interrogatories numbered 5, 14 and 17 and
Requests for Production numbered 1 through 3 are based up the claim that the document
production would consist of "thousands" ofpages. This objection is improper. Most commercial
contract disputes involve thousands of pages of documents, including hundreds if not thousands
of emails. For example, on June 10, 2009 Petra delivered responses to the requests made in
Exhibits A and B attached to Mr. Trout's letter dated April 20, 2009. The pdf document files
included 13,691 pages. In addition, Petra delivered 1,221 photographs of the project. Although
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Petra's counsel could not Bates number emails (pst files), WORD and EXCEL documents in
native format, the LEEDS data and information documents, the MCH Leeds credit documents, or
the Microsoft Explorer files, the undersigned counsel estimate that there are several thousand of
pages of those documents. Although Meridian has not yet propounded any formal discovery
requests, Petra responded to the letter from Meridian's counsel and provided complete
documentation without objection.
Whether discovery imposes an undue burden depends upon such factors as relevance, the
need of the party for the documents, the breadth of document request, the time period covered by
it, the particularity with which documents are described, and the burden imposed. Concord Boat
Corp. v. Brunswick Corp., 169 F.R.D. 44 (S.D. N.Y. 1996). Once a party has requested
discovery, the burden is on the party objecting to show that responding to the discovery request
would be unduly burdensome. Pulsecard, Inc. v. Discover Card Services, Inc., 168 F.R.D. 295,
304 (D. Kan. 1996); Mueller v. Walker, 124 F.R.D. 654, 656 (D.C.Or.1989); Smith v. Baltimore
& OR. Co., 473 F.Supp. 572,585 (D.C.Md.1979); Kozlowski v. Sears Roebuck & Co., 73 F.R.D.
73, 76 (D.C.Mass.1976). Likewise, once a party has requested discovery, the burden is on the
party objecting to show that discovery requested is not relevant to issues. Zucker v. Sable, 72
F.R.D. 1 (D.C.N.Y.1975). Simply reciting the mantra "vague, overly broad, unduly burdensome
and not reasonably calculated to lead to the discovery of admissible evidence" fails to meet this
burden because it does not tell the inquiring party why. It is not possible for Petra to defend this
case or prosecute its counterclaim without all of Meridian's documents, including internal
memoranda and emails.
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The mere fact that producing documents would be burdensome and expensive or would
interfere with a party's normal operations is not inherently a reason to refuse an otherwise
legitimate discovery request. Nor can the lack of an adequate filing system insulate a party from
discovery. Baine v. General Motors Corp., 141 F.R.D. 328,331 (D.C.Ala.l991).
More particularly, Interrogatories 1, 2, and 3 request information on the witnesses and
facts Meridian may use in its case the answer to which will provide specific facts and
information upon which Meridian will rely in its prosecution and defense of this case. The
discovery responses state that Meridian's staff has reviewed documents, but the interrogatory
answers do not include any information regarding the results of those reviews.
Interrogatories 4 through 7 request information on the communications that Meridian
thinks supports its allegations of disputed facts about change orders. These communications
between representatives of Petra and Meridian and the communications of the persons involved
with and for Meridian are necessary and relevant to the elements of this case.
Interrogatories 8 and 9 ask for the application of the facts to the law alleged in the
complaint and asserted in defenses. Petra's counsel's evaluation of that information is necessary
to determine the validity of Meridian's case. Rule 33(b)(I), Idaho Rule of Civil Procedure,
provides in relevant part, "An interrogatory otherwise proper is not necessarily objectionable
merely because an answer to the interrogatory involves an opinion or contention that relates to
fact or the application of law to fact..." Meridian's recitation that the "body" of contract and tort
laws supports Meridian's application of law to fact is completely inadequate. A proper response
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to these interrogatories must include the specific theories of contract, tort and other applicable
law that are relevant to Meridian's case.
Interrogatories 10 through 13 request information on other investigations and lawsuits
involving Meridian. Full and complete responses to these interrogatories are necessary for us to
evaluate whether Meridian is or has engaged in a pattern of wrongful conduct in order to avoid
its contractual and other obligations. Such a pattern may support other claims and causes of
action, including those arising under the Racketeer Influenced and Corrupt Organizations Act
and the Idaho Racketeering Act. In addition, Petra is entitled to information on experts and
consultants Meridian has engaged now and in the past.
Interrogatories 15 through 17 request information on witnesses and exhibits. Full and
complete responses to these inquiries are necessary to prepare for trial and or settlement
discussions in this matter. These are standard required disclosures in any litigation.
Requests for Production 1, 2, and 3 request all documents referenced in the
interrogatories, all documents relating to the claims or defenses of Meridian, and any documents
supporting any denials to the requests for admissions. These items are clearly reasonable and
necessary requests.
In addition, the unsubstantiated claims of attorney-client privilege and work product
doctrine are improper. Meridian's blanket claims of attorney-client privilege are frivolous
because they fail to describe with specificity why the information or document sought constitutes
a communication between Meridian and its counsel. The burden of showing information is
privileged, and therefore exempt from discovery, is on the party asserting the privilege. Ex parte
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Niday, 15 Idaho 559, 98 P. 845 (1908). Kirk v. Ford Motor Co., 141 Idaho 697, 704, 116 P.3d
27, 34 (2005). Meridian's discovery responses indicate that a log regarding privilege will be
provided, but a log has not yet been produced. In addition, blanket claims of protection under
the work product doctrine are similarly defective because, among other things, the doctrine only
applies to information and documents prepared in anticipation of litigation. As Meridian's
counsel knows, it is a requirement in federal court and common practice in Idaho courts to
provide a privilege log so substantiation of the privilege and protection claims can be determined
by the court during an in camera review. In camera reviews are regularly conducted by Idaho
courts in both civil and criminal matters. In fact, such a review was used in the Kirk v. Ford
Motor Co. case discussed above, and it was also used in another civil appellate case: Star
Phoenix Min. Co. v. Hecla Min. Co., 130 Idaho 223,939 P.2d 542 (1997).
2.3 Unresponsive, incomplete and evasive answers.
Meridian's answers to Interrogatories 3, 5 through 10 and 12, and 14, and Meridian's
responses and production to Requests for Production 1 through 3 are unresponsive, incomplete
and evasive. The discovery rules require a responding party's answer to be responsive, full,
complete and unevasive. 8A Charles Alan Wright & Arthur R. Miller, Federal Practice and
Procedure § 2177 (2d ed.1994). Lester v. Salvino, 141 Idaho 937, 941, 120 P.3d 755, 759
(Ct.App.2000). "Rule 11 is specifically designed to be a management tool by which the district
court can, among other things, punish actions such as Ramsden's evasive discovery answering,
which constitute litigative misconduct." ld.
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For example in this case, Meridian repeatedly recites in answers to interrogatories that
"The facts, which support Meridian claims, are stated in the Complaint, in the Project Records,
in the written and oral correspondence of the parties over the course of the duration of the
project. And are held by the witnesses who may be called at the trial of this matter." These
responses meet the criteria for being unresponsive, incomplete and evasive. Meridian is required
by the rules to provide specifics regarding allegations, records, correspondence and other
information that will be provided by the witnesses. Meridian's responses to the requests for
production are also unresponsive, incomplete and evasive.
2.4 Inadequate responses to requests for admission.
With regard to the responses to the requests for admissions, Meridian's denials of
Requests for Admission 1, 5 through 10, 13 (including subparts) through 29, 33, 37, 38, 40
through 42 do not fairly meet the substance of the requests. The following instructions preceded
Petra's requests for admission are particularly apropos to Meridian's denials.
SPECIFIC INSTRUCTION REGARDING REQUESTS FOR ADMISSION
You are specifically directed to respond to each request for admission subject to
the imposition of sanctions under Rule 37 as described by Rule 36(a), which
provides as follows:
A denial shall fairly meet the substance of the requested admission, and
when good faith requires that a party qualify the answer or deny only a
part of the matter of which an admission is requested, the party shall
specify so much of it as is true and qualify or deny the remainder. An
answering party may not give lack of information or knowledge as a
reason for failure to admit or deny unless the party states that the party has
made reasonable inquiry and that the information known or readily
obtainable by the party is insufficient to enable the party to admit or deny.
A party who considers that a matter of which an admission has been
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requested represents a genuine issue for trial may not, on that ground
alone, object to the request; the party may, subject to the provisions of
Rule 37(c), deny the matter or set forth reasons why the party cannot
admit or deny it.
The responses to Requests for Admission 1, 5 through 10, 13 (including subparts)
through 29, 33, 37, 38, 40 through 42 are improper as they do not comply with Rule 36(a).
Consequently, Meridian should be ordered to provide proper responses that are in compliance
with the rule. One example is Request for Admission No. 1 which states: You and Petra entered
into a Construction Management Agreement dated August 1,2006 ("Agreement"). This request
was denied, but Meridian attached a copy of the agreement to the complaint and included it as an
exhibit. Considering these facts there is no justification for Meridian's denial. Another example
is Request for Admission No.5 which is denied in its entirety. This is improper because there is
clearly a portion or all of that statement that should be admitted. A failure to admit the truth of
facts requested under Rule 36 may result in an award of fees against the party failing to admit the
facts. Des/osses v. Des/osses, 122 Idaho 634, 836 P.2d 1095 (Ct. App.1992). These are just
examples, but the majority of Meridian's responses to the requests for admission are deficient.
2.5 Improper objections based on lack of relevance.
Rule 26(b)(I) provides in relevant part that
Parties may obtain discovery regarding any matter, not privileged, which is
relevant to the subject matter involved in the pending action, whether it relates to
the claim or defense of the party seeking discovery or to the claim or defense of
any other party, including the existence, description, nature, custody, condition
and location of any books, documents, or other tangible things and the identity
and location of persons having knowledge of any discoverable matter. It is not
ground for objection that the information sought will be inadmissible at the trial if
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the information sought appears reasonably calculated to lead to the discovery of
admissible evidence.
Meridian's answer to Interrogatory No. 17 appears to claim that because there are likely
thousands of pages documenting communication exchanges that all that information may not be
relevant. All evidence of communications between the parties and between employees, agents,
contractors, consultants, etc. of the parties are clearly discoverable. The relevancy for purposes
of trial will be addressed at the time of trial, but there can be no reasonable basis to deny the
exchange of this information as part of the discovery process in a contract dispute. Meridian has
not identified any basis to support its relevancy objections.
2.6 The answers and responses are not verified.
Meridian's discovery answers and responses are not verified. Verification is necessary
for Meridian to establish that the responses are true, correct and complete to the best of the
attesting party's belief after reasonable inquiry. The responses are so poor that we assume that
no responsible person from Meridian reviewed the responses or the very limited number of
documents produced. This lack of required verification was pointed out to Meridian's counsel in
the letter from Petra's counsel dated June 12, 2009, but this deficiency has not, as of the date of
this memorandum, been cured.
2.7 Sanctions for Discovery Violations.
2.7.1 I.R.C.P. 37(a) - Sanctions for Violations of Orders - Motion
for Order Compelling Discovery.
Under Rule 37(a)(2) a party may apply for an order compelling discovery if"a party fails
to answer an interrogatory submitted under Rule 33, or if a party, in response to a request for
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inspection submitted under Rule 34, fails to respond that inspection will be permitted as
requested or fails to permit inspection as requested ...." For purposes ofthis rule "an evasive or
incomplete answer is to be treated as a failure to answer." I.R.C.P. 37(a)(3). If the motion to
compel is granted, the Court shall require the party whose conduct necessitated the motion to pay
the moving party the reasonable expenses incurred in obtaining the order, including attorneys'
fees, "unless the court finds that the opposition to the motion was substantially justified or that
other circumstances make an award of expenses unjust." I.R.C.P.37(a)(4).
There is no justification for Meridian withholding the information and documents
requested by Petra's Interrogatories, Requests for Production of Documents, and Requests for
Admissions dated May 6, 2009. Meridian has offered none, except to repeatedly recite that the
interrogatories and requests are "overly broad, unduly burdensome and not reasonable calculated
to lead to the discovery of admissible evidence" when in reality the information requested goes
to the heart of this case. Meridian's unreasonable conduct in failing and refusing to produce the
requested answers and responses has unnecessarily subjected Petra to the cost of having to bring
this motion. Consequently, the Court should order Meridian to pay Petra a sum of money equal
to the costs and fees they incurred in bringing this motion.
2.7.2 Rule 26(t)
Petra also asks this Court to impose sanctions pursuant to Rule 26(f)(1) which states in
relevant part that discovery must be signed by an attorney and that:
Every request for discovery or response or objection thereto made by a party
represented by an attorney shall be signed by at least one attorney of record in the
attorney's individual name, whose address shall be stated. A party who is not
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represented by an attorney shall sign the request, response, or objection and state
the party's address. The signature of the attorney or party constitutes a
certification that the signer has read the request, response, or objection, and that to
the best of the signer's knowledge, infonnation, and belief fonned after a
reasonable inquiry it is: (A) consistent with these rules and warranted by existing
law or a good faith argument for the extension, modification, or reversal of
existing law; (B) not interposed for any improper purpose, such as to harass or to
cause unnecessary delay or needless increase in the cost of litigation; and (C) not
unreasonable or unduly burdensome or expensive, given the needs of the case, the
discovery already had in the case, the amount in controversy, and the importance
of the issues at stake in the litigation. If a request, response, or objection is not
signed, it shall be stricken unless it is signed promptly after the omission is called
to the attention of the party making the request, response or objection and a party
shall not be obligated to take any action with respect to it until it is signed.
Rule 26(t)(2) allows sanctions for certifications made in violation of this rule. Meridian
has not provided meaningful responses. Clearly, Meridian and its counsel have delayed
discovery in this case and hindered Petra's discovery efforts.
3. CONCLUSION
Meridian has stonewalled Petra for more than a year in providing meaningful infonnation
and responses to infonnal document requests. Notably Petra fully and completely responded to
Meridian's extensive infonnation document requests. Despite Petra's good faith efforts to
proceed to a resolution of the dispute in a timely manner, Meridian has instead persisted in an
orchestrated effort to delay the proceedings.
For the reasons cited above, Meridian's objections should be overruled, and Petra's
motion to compel should be granted so that Petra, its counsel and its experts can gather the
infonnation necessary for their preparation for mediation and, if that is unsuccessful, for trial.
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Meridian should be compelled to respond fully and completely to Petra's Interrogatories,
Requests for Production ofDocuments, and Requests for Admissions dated May 6, 2009.
Further, Petra is entitled to an order requiring Meridian to pay its costs and fees incurred
in bringing this motion. The frivolous boilerplate objections are clearly in violation of the Idaho
Rules of Civil Procedure despite repeated requests for substantive responses. Consequently,
Petra's request for sanctions should be granted against Meridian and its counsel.
DATED: June 29, 2009
PETRA'S MEMORANDUM IN SUPPORT OF MOTION TO COMPEL DISCOVERY RESPONSES Page 22
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, Incorporated 
            
 
CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 29th day of June, 2009, a true and correct copy of the
within and foregoing document was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
~
D
D
D
~
U.S. Mail
Hand Delivery
Overnight Courier
Facs' ile: 331-1529
E 1:
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ORIGIr\rAL
Thomas G. Walker (ISB 1856)
MacKenzie Whatcott (ISB 5509)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for Defendant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff,
vs.
PETRA INCORPORATED, an Idaho
corporation,
Defendant.
AMENDED NOTICE OF HEARING TO
CORRECT CLERICAL ERROR
PLEASE TAKE NOTICE, That the undersigned, attorneys for Petra Incorporated,
("Petra"), the Defendant in the above-entitled matter, will bring before the Honorable Ronald 1.
Wilper of the above-entitled Court, for hearing at the Ada County Courthouse, 200 West Front
Street, Boise, Idaho 83702, on Monday, the 20th day ofJuly, 2009, at the hour of 3:00 p.m.
) AMENDED NOTICE OF HEARING TO CORRECT CLERICAL ERROR469248 Page I000211
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or as soon thereafter as counsel can be heard, Defendant's Motion to Compel the City of
Meridian to Answer Interrogatories, Respond to Requests for Production and Response to
Requests for Admission and Motion for Sanctions.
DATED: July 8, 2009.
AMENDED NOTICE OF HEARING TO CORRECT CLERICAL ERROR
469248
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t Petra Incorporated 
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 8th day of July, 2009, a true and correct copy of the
within and foregoing document was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
U.S. Mail
Hand Delivery
Overnight Courier
Fac' ile
·1:
AMENDED NOTICE OF HEARING TO CORRECT CLERICAL ERROR
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Thomas G. Walker (ISB 1856)
MacKenzie Whatcott (ISB 5509)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for Defendant, Petra Incorporated
JUL D8 2009
J. DAVID NAVARRO, Clerk
B~'L.AMES
OIlPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff,
VS.
PETRA INCORPORATED, an Idaho
corporation,
Defendant.
STATE OF IDAHO )
) ss.
County of Ada )
Case No. CV OC 0907257
AFFIDAVIT OF THOMAS G. WALKER
DATED JULY 8, 2009
I, THOMAS G. WALKER, being first duly sworn upon oath, depose and state:
AFFIDAVIT OF THOMAS G. WALKER
469002
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1. I am the attorney of record for the Defendant in the above entitled action and I
make this affidavit based on my own personal knowledge of the facts set forth herein.
2. Attached hereto for submission to the court file is the original signature page of
Tom Coughlin to his affidavit dated June 29, 2009.
SUBSCRIBED AND SWORN to before me this 8th day of July, 2009.
AFFIDAVIT OF THOMAS G. WALKER
469002
Notary Public for Idaho
Residing at Boise, Idaho
My commission expires: 3/31/2010
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 8th day of June, 2009, a true and correct copy of the
within and foregoing document was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
AFFIDAVIT OF THOMAS G. WALKER
469002
~
D
D
D
D
U.S. Mail
Hand Delivery
Overnight Courier
Facsi ile
il·
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3. I served as a project manager on the City of Meridian's ("Meridian")
project that is the subject matter ofthis lawsuit.
4. At no time prior to March 25, 2009 did Meridian request that it be provided
with "all Project Records".
5. Petra has never refused to provide any records to Meridian.
6. Petra provided Meridian with copies of Project Records throughout the
course of construction.
7. Petra also provided Meridian with substantiation for its Change Order #2.
8. On April 3, 2009, Mr. Kluckhohn visited Petra's offices and conducted a
review ofthe Project Records.
SUBSCRIBED AND SWORN to before me this 29th day of June, 2009.
DEBBIE GORSKI
NOTARY PUBLIC
STATE OF IDAHO
DATED: June 29, 2009.
a .Q...Q.... ~u-~.
Notary Public for Idaho
Residing ~~it~~t&irlo
My commission expires: \-~-y~
AFFIDAVIT OF TOM COUGHLIN DATED JUNE 29, 2009
466587
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ORIGINAL
Thomas G. Walker (ISB 1856)
MacKenzie Whatcott (ISB 5509)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for Defendant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff, MOTION FOR LEAVE TO FILE FIRST
AMENDED COUNTERCLAIM
vs.
PETRA INCORPORATED, an Idaho
corporation,
Defendant.
Petra Incorporated ("Petra"), defendant in the above-entitled matter, by and through its
attorneys of record, Cosho Humphrey, LLP, move this Court pursuant Rule 15(a) of the Idaho
Rules of Civil Procedure, for an order granting it leave to file its First Amended Counterclaim in
the form attached hereto as Exhibit "A".
PETRA INCORPORATED'S MOTION FOR LEAVE
TO FILE FIRST AMENDED COUNTERCLAIM
470043
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On May 6, 2009 Petra filed and served its Answer to the Complaint ("Complaint") filed
on April 16, 2009, by the City of Meridian ("Meridian"). Petra is not requesting an amendment
to its Answer. Petra filed and served its Counterclaim on May 6, 2009. The First Amended
Counterclaim is made to add a claim to the allegations regarding Change Order #2 because of
Meridian's refusal and failure to pay Petra $155,992.81 in accordance with the Construction
Management Agreement dated August 1,2006, plus interest at the statutory rate of 12%.
This motion is based on the pleadings, affidavits, records and files herein and Petra's
Memorandum in Support of its Motion for Leave to Amend Counterclaim filed and served
contemporaneously herewith.
Oral argument is requested on this motion and has been scheduled for Monday, August
17,2009 at 2:00 p.m., or as soon thereafter as counsel can be heard.
DATED: July 10, 2009.
PETRA INCORPORATED'S MOTION FOR LEAVE
TO FILE FIRST AMENDED COUNTERCLAIM
470043
LKER
fendant/Counterclaimant
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 10th day of July, 2009, a true and correct copy of the
within and foregoing document was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
PETRA INCORPORATED'S MOTION FOR LEAVE
TO FILE FIRST AMENDED COUNTERCLAIM
470043
~
D
D
D
~
U.S. Mail
Hand Delivery
Overnight Courier
Facsimile:
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Thomas G. Walker (ISB 1856)
MacKenzie Whatcott (ISB 5509)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for Defendant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff,
vs.
PETRA INCORPORATED, an Idaho
corporation,
Defendant.
PETRA INCORPORATED'S ANSWER
TO COMPLAINT AND FIRST
AMENDED COUNTERCLAIM
INTRODUCTION
On May 6, 2009 Petra Incorporated ("Petra") filed and served its Answer to the
Complaint ("Complaint") filed on April 16, 2009, by the City of Meridian ("Meridian"), in
which it admitted, denied and affirmatively alleged as set forth below. Petra does not make any
changes to its Answer. Petra also filed and served its Counterclaim on May 6, 2009. This
PETRA'S ANSWER AND FIRST AMENDED COUNTERCLAIM .i
470000.docx J
EXHIBIT
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Answer and First Amended Counterclaim is made to add a claim to the allegations regarding
Change Order #2 because of Meridian's refusal and failure to pay Petra $155,992.81 in
accordance with the Construction Management Agreement dated August 1, 2006, plus accrued
interest at the statutory rate of 12%.
ANSWER
FIRST DEFENSE
Meridian's Complaint fails to state a claim for which relief can be granted. Petra denies
each and every allegation not specifically admitted herein.
SECOND DEFENSE
Regarding the specific allegations of the Complaint, Petra responds as follows:
JURISDICTION AND VENUE
1. Petra admits the allegations in Paragraph 1. 1
2. Petra admits the allegations in Paragraph 2.
GENERAL ALLEGATIONS
3. Petra admits the allegations in Paragraph 3.
4. Petra admits that the Construction Management Agreement ("Agreement") dated
August 1, 2006 attached to the Complaint as Exhibit A appears to be a copy of the Construction
Management Agreement; provided however, that Petra alleges that the Agreement speaks for
itself and to the extent the allegations in Paragraph 4 are inconsistent with the Agreement, Petra
denies those allegations.
1 Unless otherwise noted, all references to "Paragraph" or "Paragraphs" are to those contained in the Complaint.
PETRA'S ANSWER AND FIRST AMENDED COUNTERCLAIM
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5. Petra admits the allegations in Paragraph 5; provided, however, Petra asserts that
it provided written and oral information regarding the continuously expanding scope of the work
throughout the term of the Agreement. Provided further, that by letter dated November 5, 2007
Petra provided specific written Notice of Intent to submit a formal Change Order for additional
Construction Management Fees and Reimbursable Expenses that were expected to be incurred
after the date of the Notice of Intent.
6. Petra admits that the Agreement speaks for itself and to the extent the allegations
in Paragraph 6 are inconsistent with the Agreement, Petra denies those allegations.
7. Petra denies the allegations contained in paragraph 7.
COUNT ONE
DECLARATORY JUDGMENT
8. Regarding the allegations of Paragraph 8, Petra incorporates its responses above
to each Paragraph inclusively referenced by Meridian.
9. Petra admits the allegations of Paragraph 9; provided, however, that the actual
controversy did not arise until Meridian refused to pay Change Order #2 by letter dated February
24,2009.
10. Petra denies the allegations of Paragraph 10.
11. Petra denies the allegations of Paragraph 11.
12. Petra admits that a judicial determination of the issues raised in the Complaint and
Petra's Counterclaim appears necessary. Petra denies the remaining allegations of Paragraph 12.
COUNT TWO
PETRA'S ANSWER AND FIRST AMENDED COUNTERCLAIM
470000.docx
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13. Regarding the allegations of Paragraph 13, Petra incorporates its responses above
to each Paragraph inclusively referenced by Meridian.
14. Petra admits the allegations of Paragraph 14.
15. Petra admits that the Agreement speaks for itself and to the extent the allegations
in Paragraph 15 are inconsistent with the Agreement, Petra denies those allegations.
16. Petra denies the allegations of Paragraph 16.
17. Petra denies the allegations of Paragraph 17.
18. Petra denies the allegations of Paragraph 18.
19. Petra admits that a judicial determination of the issues raised in the Complaint and
Petra's Counterclaim appears necessary. Petra denies the remaining allegations of Paragraph 19.
COUNT THREE
20. Regarding the allegations of Paragraph 20, Petra incorporates its responses above
to each Paragraph inclusively referenced by Meridian.
21. Petra denies the allegations of Paragraph 21.
22. Petra denies the allegations of Paragraph 22.
ATTORNEY'S FEES AND COSTS
23. Petra admits that Meridian has retained counsel in this matter. Petra denies that
Meridian is entitled to an award of attorney's fees and costs.
MERIDIAN'S PRAYER FOR RELIEF
24. Petra asserts that Meridian is not entitled to any relief pursuant to the claims
alleged in the Complaint.
PETRA'S ANSWER AND FIRST AMENDED COUNTERCLAIM
470000.docx
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THIRD DEFENSE
AFFIRMATIVE DEFENSES
25. The Complaint fails to state a claim for which relief can be granted.
26. The claims made in the Complaint are barred because the acts, conduct,
representations, and omissions by or chargeable to Meridian breached the Agreement it had with
Petra.
27. The claims made in the Complaint are barred because Meridian cannot enforce a
contract of which it is in breach.
28. The claims made in the Complaint for declaratory relief are barred because they
are not ripe.
29. The claims made in the Complaint for declaratory relief are barred because
Meridian has stated a claim for damages in the Complaint and therefore has acknowledged that it
has an adequate remedy at law.
30. The claims made in the Complaint for declaratory relief are barred because
Meridian seeks to try factual disputes as determinative issues.
31. The claims made in the Complaint are barred by the doctrine of estoppel because
of the acts, conduct, representations, and omissions by or chargeable to Meridian.
32. The claims made in the Complaint are barred by the doctrines of waiver and
release because of the acts, conduct, representations, and omissions by or chargeable to
Meridian.
PETRA'S ANSWER AND FIRST AMENDED COUNTERCLAIM
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33. The claims made in the Complaint are barred because the relief sought would
result in the unjust enrichment of Meridian to the detriment of Petra.
34. The claims made in the Complaint are barred by the doctrine of laches because of
the acts, conduct, representations, and omissions by or chargeable to Meridian.
35. The claims made in the Complaint are barred by the doctrine of unclean hands
because of the acts, conduct, representations, and omissions by or chargeable to Meridian.
36. The claims made in the Complaint are barred because Meridian was guilty of
negligent or careless acts and omissions during times relevant to the development and
construction of the Project and in connection with the matters, events and damages alleged in the
Complaint, which negligence or carelessness on its part proximately caused and contributed to
said events and Meridian's resultant damages, if any.
37. The claims made in the Complaint are barred because any injury or damages that
Meridian alleges it has sustained resulted from superseding and/or intervening acts, conduct,
omissions, representations, events, and/or other causes that were not foreseeable or otherwise
properly attributable to Petra.
38. The claims made in the Complaint are barred because Meridian sustained no
cognizable injury or damages as a result of any act, conduct, representation or omission alleged
in the Complaint against Petra.
39. The claims made in the Complaint are barred because Meridian failed to use
reasonable care to reduce, mitigate and minimize any injury or damages that it alleges it has
sustained.
PETRA'S ANSWER AND FIRST AMENDED COUNTERCLAIM
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40. The claims made in the Complaint are barred because Meridian, voluntarily and
with full knowledge of the circumstances, and/or by failing to use reasonable care, committed
acts and/or omissions that aggravated any injury or damages that Meridian alleges it has
sustained.
41. The claims made in the Complaint are barred to the extent that they seek recovery
of fees and costs where such recovery is unavailable.
42. As of the date of this Answer and without the benefit of full discovery, Petra is
unable to fully state in complete detail all of the affirmative defenses that may exist with respect
to the Complaint. Therefore, consistent with Rule 11 of the Idaho Rules of Civil Procedure,
Petra has asserted the affirmative defenses that are presently known to it and believed to be
applicable, but Petra expressly reserves the right to assert additional affirmative defenses if
discovery reveals other defenses are available.
ATTORNEY FEES
43. Petra has been required to retain the services of the law firm ofCosho Humphrey,
LLP in order to defend its interests against Meridian's claims in this matter and is entitled to
recover its reasonable attorney fees and litigation costs associated with defending this action
pursuant to Idaho Code §§ 12-120(3), 12-121, 10-1210 and Rule 54 of the Idaho Rules of Civil
Procedure.
PRAYER
Petra having fully answered the Complaint and asserted known affirmative defenses,
asks:
PETRA'S ANSWER AND FIRST AMENDED COUNTERCLAIM
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44. That the Complaint, and each claim and/or cause of action contained therein,
against Petra be dismissed with prejudice with Meridian taking nothing thereby.
45. That Petra be awarded its reasonable attorney fees and costs in an amount to be
determined by the Court; and
46. For such other and further relief as the Court deems just and proper under the
circumstances.
FIRST AMENDED COUNTERCLAIM
47. Petra, by and through its counsel of record Thomas G. Walker of Cosho
Humphrey, LLP, and for a Counterclaim against Meridian, alleges:
48. At all times relevant to this Counterclaim, Petra was corporation in good standing
under the laws of the state of Idaho.
49. At all times relevant to this Counterclaim, Meridian was an Idaho municipal
corporation located in Ada County.
50. This Court has jurisdiction over the parties and venue is proper in Ada County,
Idaho.
FACTS
51. Petra and Meridian entered into a Construction Management Agreement dated
August 1, 2006 ("Agreement").
52. The Agreement describes the subject project as follows:
Owner desires to abate and demolish the existing structure on the Site and
develop a new city hall facility thereon consisting of a four story structure with
PETRA'S ANSWER AND FIRST AMENDED COUNTERCLAIM
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approximately 80,000 square feet of standard Class A office space and related
improvements with surface parking (the "Project").
53. Under the Agreement Petra was retained to provide professional construction
management for the Project on behalf of the owner.
54. At the outset Meridian made certain material representations to Petra, including
that the Project would include a standard Class A four story above ground office building
consisting 80,000 square feet and related improvements with surface parking. Meridian
represented to Petra that the budget was $12,200,000.
55. Based upon Meridian's representations, Petra agreed to a fee equal to 4.7% of the
$12,200,000 budget in the amount of $574,000.
56. Paragraph 7 of the Agreement provides as follows:
7. CHANGES
Changes in Construction Manager's services (not involving a
cardinal change to the scope of the services) may be accomplished after
the execution of this Agreement upon Owner's request or if Construction
Manager's services are affected by any of the following:
(a) A change in the instructions or approvals given by Owner
that necessitate revisions to previously prepared documents or the
reperformance of previously performed services;
(b) Significant change to the Project, including, but not limited
to size, quality, complexity, Owner's schedule, budget or procurement
method;
(c) Construction Manager performs additional services because
of active Owner interference pursuant to Section 5.2, or
(d) Preparation for and attendance at a dispute resolution
proceeding or a legal proceeding except where Construction Manager
PETRA'S ANSWER AND FIRST AMENDED COUNTERCLAIM
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is a party thereto or where the Construction Manager's performance is
an issue in such proceeding.
Except as otherwise set forth in this Agreement, if any of the above
circumstances materially affect Construction Manger's services,
Construction Manager shall be entitled to an equitable adjustment in the
Schedule of Performance, the Construction Manager's Fee and/or the not-
to-exceed limits for reimbursable expenses, as mutually agreed by Owner
and Construction Manager. Prior to providing any additional services,
Construction Manager shall notify Owner of the proposed change in
services and receive Owner's approval for the change. Except for a
change due to the fault of Construction Manager, a change shall entitled
Construction Manager to an equitable adjustment in the Schedule of
Performance, Construction Manager's Fees and/or the not-to exceed limits
for reimbursable expenses as mutually agreed by Owner and Construction
Manager.
57. During the course of construction, Meridian substantially increased the size,
quality, and complexity of the Project, which materially affected the Owner's schedule, budget
and procurement methods. The changes included, but are not necessarily limited to the
following:
57.1 Project Size. The size of the Project increased in three principal areas:
• Physical Size: The size of the Project increased from 80,000 sq. ft.
to 80,000 sq. ft. plus a 20,000 sq. ft basement for a total of 100,000 sq. ft. Addition of the
basement added time to the Project to get out of the ground.
• Scope of work within building: The amount of work within the
building was originally envisioned as 'standard" Class A office space with open office areas.
Final design utilized fixed wall office, partitions and cabinetry in lieu of demountable office
partitions requiring more supervisory time to manage the Project.
PETRA'S ANSWER AND FIRST AMENDED COUNTERCLAIM
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• Plaza and Site work: Original site work was envisioned as "surface
parking" and the required streetscape around the building. Final plaza design included
amphitheatre, Heritage building, trellis, canal, stream, plaza with pavers and fountains, as well as
parking and streetscape. To manage this work, Petra employed a full time Project
Superintendent and Staff Engineer to oversee the intricate installation.
57.2 Building Complexity. The complexity of the building changed in five
principal areas:
• Structure: Size of the City Council chambers dictated column to
beam moment welds in four directions throughout the structure. This was more than the two
directional moment welds that were initially anticipated, and added time to the Project during the
rainy season when it is difficult to weld.
• Building exterior: The City's desire to have an exterior that would
stand the "test of time" dictated the use of stone and brick. This is a more expensive and time
consuming construction method than is used on other standard commercial buildings, but was
required in order to provide a 200 year structure.
• Mechanical: The mechanical system used in the building is state-
of-the-art. It incorporated access floor/under floor duct throughout the building with a two pipe
hydronic system providing under floor control to individual VAV boxes at individual work
stations. The system provides the ultimate in control, comfort, and flexibility for future office
changes compared to the usual rooftop system with the single thermostat for large work areas.
PETRA'S ANSWER AND FIRST AMENDED COUNTERCLAIM
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• Electrical: The electrical system also is state-of-the-art with
"daylight harvesting" controls, C02 monitoring, standby generator and UPS systems - all
requiring additional time to install.
• Because of the complexity of the mechanical/electrical systems,
Petra employed a mechanical/electrical superintendent in lieu of a foreman to ensure the success
of the Project.
• LEED: The certification for LEED with the state-of-the-art MEP
systems added time to the overall Project to complete.
57.3 Budget.
The proposed budget for the project during contract negotiations in August, 2006 was set
at $12.2 million for 80,000 sq., ft. This was done in order to negotiate the construction
management agreement to get the Project started prior to any drawings being prepared.
58. Meridian received and approved all budgets, bids, and contract awards.
59. Meridian approved and entered into each and every contract for work performed
and materials furnished to and for the benefit of the Project.
60. The final budget of $20.4 million for the building and plaza was presented to
Meridian's City Council in the monthly report in December 2007, and was approved by the City
Council as the budget for the completion of the building, plaza, and demolition/abatement.
61. In addition to the changes noted above, Meridian repeatedly changed instructions
and/or approvals that necessitated revisions to previously prepared documents and/or the
reperformance of previously performed services.
PETRA'S ANSWER AND FIRST AMENDED COUNTERCLAIM
470000.docx
Page 12
000232
         
           
     
         
              
   
          
         
  
              
                
             
           
             
           
               
                
             
            
           
     
      
 
  
62. Petra was also required to perform additional services because of Meridian's
active interference during the course of the Project.
63. Throughout the course of construction Petra's representative regularly met with
Meridian's Mayor approximately every two weeks (i.e., every other Monday morning) and
Meridian's City Council approximately monthly (i.e., the first Tuesday of each month) to keep
Meridian fully informed regarding the progress of the Project and the impact that Meridian's
changes was having on the schedule and budget. In addition, Petra provided Meridian with full
documentation regarding all phases of the Project.
64. The changes made by Meridian materially increased Petra's services.
65. Paragraph 6 of the Agreement divides the Construction Manager's fee into three
components: (a) a fee of $574,000 based on a total project cost estimate of $12,200,000, or
4.7%;2 (b) reimbursable expenses for direct personnel expense (i.e., payroll plus related taxes,
insurance and customary benefits) of the project engineer, project superintendent and project
foreman;3 and (c) General conditions reimbursables at cost.
66. Reimbursable expenses are subject to adjustment under Paragraph 6.2.2 of the
Agreement for material changes including: size of the structure (i.e., 80,000 square feet),
complexity (i.e., four story, surface parking),4 Project Budget (i.e., $12,200,000), procurement
2 See section 6.1. Also, it is noteworthy that the Fee Proposal dated July 12, 2006 defines the construction
management fee "as a percentage applied to the cost of construction."
3 Paragraph 6.2.1 sets forth agreed upon hourly rates for these reimbursable expenses.
4 Paragraph B of Recitals provides further definition of the new city hall facility as "consisting of a four story
structure with approximately 80,000 square feet of standard Class A office space and related improvements with
surface parking (the 'Project')"
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method (i.e., no long lead time and/or expedited materials), and/or bidding process (i.e., two bid
packages, no rebids).
67. As noted above, Paragraph 7 of the Agreement provides that"... a change shall
entitle Construction Manager to an equitable adjustment in the Schedule of Performance,
Construction Manager's Fees and/or the not-to exceed limits for reimbursable expenses as
mutually agreed by Owner and Construction Manager." Consequently, on November 5, 2007,
Petra provided Meridian with a Notice of Intent to submit a formal Change Order Request.
Thereafter, on April 4, 2008, Petra presented Meridian with Change Order #2 in the amount of
$512,427 for an additional Construction Manager's Fee of $386,392 and $126,035 in
reimbursable expenses for increased payroll costs.
68. From and after November 5, 2007, Petra and Meridian had numerous discussions
regarding the matters covered in Change Order #2. Meridian requested and Petra provided
substantiation for Change Order #2. Notwithstanding Petra's best efforts to resolve Change
Order #2, Meridian has failed and refused to engage in meaningful discussions.
69. By letter dated February 24, 2009, the Mayor, Council President, Purchasing
Manager and the City Attorney notified Petra that Meridian denied Petra's request for additional
compensation as shown by Change Order #2, as supplemented by the additional information and
documentation requested by Meridian.
70. Consequently, after more than a year of attempting to settle the matters covered
by Change Order #2, Petra instructed its counsel to request mediation under Paragraph 8.2 of the
Agreement. Counsel made the request by letter dated March 16,2009.
PETRA'S ANSWER AND FIRST AMENDED COUNTERCLAIM
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71. Under Paragraph 8.2, a mediation session was to occur within 60 days of Petra's
request for mediation. Thus, the mediation should occur on or before May 15,2009.
72. In response to Petra's request for mediation, Meridian hired outside counsel, Kim
1. Trout ("Mr. Trout"), on March 25, 2009 and made a belated request that "all Project Records
be made available for inspection and copying." Mr. Trout also requested an indeterminate
extension of time of the contractual deadlines within which Meridian would allegedly conduct a
forensic accounting before it would participate in mediation.
73. Meridian had never before requested "all Project Records" and Petra had never
refused to provide any records to Meridian.
74. On March 30, 2009, Petra's counsel notified Mr. Trout by email that the records
requested by Meridian were available for inspection commencing on March 31,2009.
75. Petra's counsel also requested that Meridian's complete files, including emails
and electronic documents, regarding the Project be made available for inspection as soon as
possible. Mr. Trout responded to Petra's request for records as follows: "[A]s the parties are not
in litigation, the City's records will not be made available at this time."s
76. By letter dated April 1, 2009, Mr. Trout informed Petra's counsel that Richard
Kluckhohn ("Mr. Kluckhohn"), a consultant to Mr. Trout's law firm, would conduct a document
review at Petra's facilities.
77. By email sent on April 2, 2009, Thomas G. Walker ("Mr. Walker"), Petra's
counsel, stated as follows: "I renew my request for access to the City's files regarding the subject
5 Mr. Trout's letter to Thomas G. Walker, Esq., dated April 1,2009.
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project, so we can prepare properly for the mediation session. Also, Petra is not willing to
extend the mediation date beyond May 15th because the City has had over a year to conduct
whatever forensic accounting exercise the council thought necessary."
78. On or about April 3, 2009, Mr. Kluckhohn visited Petra's offices and conducted a
review of the Project Records.
79. By email message dated April 20, 2009, Mr. Walker notified Mr. Trout that Petra
was willing to grant an extension of the May 15, 2009 deadline to June 15, 2009. Mr. Trout
responded "Thanks for the message. I'll pass it along to the City for their review and
consideration."
80. Unbeknownst to either Petra or Mr. Walker, Meridian had filed this lawsuit on
April 16, 2009. Petra first became aware of the lawsuit when it was served on April 21, 2009.
81. In addition to refusing and failing to pay Petra pursuant to Change Order # 2,
Meridian has refused and failed to pay Petra $155,992.81 for services provided and materials
furnished under the Agreement, plus accrued interest at the statutory rate of 12% as provided in
Idaho Code § 28-22-104(1).
COUNT ONE
Breach of Contract and Breach of the Covenant of Good Faith and Fair Dealing
82. Petra incorporates the allegations contained in all other paragraphs of this Answer
and Counterclaim in this Counterclaim Count One.
83. Petra and Meridian entered into the Agreement on or about August 1,2006.
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84. Petra fully performed all of its material duties and responsibilities required by the
Agreement.
85. Meridian breached the terms and conditions of the Agreement by failing to pay
Petra the full amount of its earned compensation as required by the Agreement, including
$155,992.81 for services provided and materials furnished under the Agreement, plus accrued
interest at the statutory rate of 12% as provided in Idaho Code § 28-22-104(1), and plus the
additional compensation due pursuant to Change Order #2.
86. Petra has provided Meridian with an accounting and documentation substantiating
the compensation to which it is entitled under the Agreement.
87. At all relevant times the Agreement between Petra and Meridian was a legally
binding contract.
88. In every contract there is an implied covenant of good faith and fair dealing.
89. Meridian's acts and omissions described in this Answer and Counterclaim
violated, nullified, and significantly impaired the benefits and rights Petra had in the Agreement.
90. Accordingly, Meridian breached the implied covenant of good faith and fair
dealing by its acts and omissions described in this Answer and Counterclaim.
91. As a direct and proximate result of the above-mentioned breach of the Agreement,
Petra is entitled to a judgment against Meridian awarding it damages, interest and costs and fees
as are more particularly described in sections entitled "Damages," "Attorney Fees" and "Prayer"
below.
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COUNT TWO
Breach of Contract Implied-in-Fact
92. Petra incorporates the allegations contained in all other paragraphs of this Answer
and Counterclaim in this Counterclaim Count Two.
93. Petra and Meridian entered into contracts that are implied-in-fact from the
conduct of the parties, whereby Petra provided goods and services to and for the benefit of the
Project, which goods and services were requested, approved and accepted by Meridian.
94. Meridian breached the terms of the contracts implied-in-fact by failing to pay all
the compensation to which Petra is entitled.
95. As a direct and proximate result of the above-mentioned breach of the Agreement,
Petra is entitled to a judgment against Meridian awarding it damages, interest and costs and fees
as are more particularly described in sections entitled "Damages," "Attorney Fees" and "Prayer"
below.
COUNT THREE
Breach of Contract Implied-in-Law
96. Petra incorporates the allegations contained in all other paragraphs of this Answer
and Counterclaim in this Counterclaim Count Three.
97. The additional compensation for labor performed and the materials and equipment
provided by Petra to and for the benefit of the Project was and is reasonably worth the full
amount of not less than $668,419.81, none of which has been paid by Meridian, and all of which
is past due.
PETRA'S ANSWER AND FIRST AMENDED COUNTERCLAIM
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98. Petra is entitled to full payment for the reasonable value of the additional services
(quantum meruit) and for the reasonable values of the additional goods and materials (quantum
valebant), plus interest at the statutory rate of 12% as provided in Idaho Code §28-22-104(1), plus
such additional amounts as proven in these proceedings to put Petra in the same position it would
have occupied had Meridian not breached the contract implied-in-law.
DAMAGES
99. Damages suffered by Petra include compensatory damages, plus interest at the
statutory rate of 12% as provided in Idaho Code §28-22-104(1), plus such additional amounts as
are proved in these proceedings to put Petra in the same position it would have occupied had
Meridian not breached. Such damages consist of, inter alia: (i) $512,427 - the remaining
amount owed by Meridian under Change Order #2; (ii) $155,992.81 - the remaining amount
owed by Meridian under the basic Agreement; (iii) lost past and future earnings and benefits
Petra would have realized had Meridian not breached; (iv) lost business and investment
opportunities, and (v) other interest and finance charges.
ATTORNEY FEES
100. As a direct and proximate result of Meridian's acts and omissions Petra has been
required to retain the services of the law firm of Cosho, Humphrey, LLP in order to defend
against Meridian's claims and to prosecute this Counterclaim. Such costs and attorney fees are
recoverable under the Agreement, Idaho Code §§12-120(3), 12-121, 10-1210 and Rule 54 of the
Federal Rules of Civil Procedure
PETRA'S ANSWER AND FIRST AMENDED COUNTERCLAIM
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PRAYER
Petra asks:
101. For a judgment against Meridian for breach of contract and breach of the
covenant of good faith and fair dealing in an amount to be proved in these proceedings, including
$668,419.81, plus pre-judgment interest as provided for under Idaho Code § 28-22-104(1);
102. Alternatively, for a judgment against Meridian for beach of an implied-in-fact
contract in an amount to be proved in these proceedings, including $668,419.81, plus pre-
judgment interest as provided for under Idaho Code § 28-22-104(1);
103. Alternatively, for an award of damages against Meridian in quantum meruit and
quantum valebant for breach of a contract implied-in-law in an amount to be proved in these
proceeds, including $668,419.81, plus pre-judgment interest as provided for under Idaho Code §
28-22-104(1 );
104. For all attorneys' fees and costs incurred in defending against Meridian's claims
and prosecuting this Counterclaim;
105. For an order requiring Meridian to pay post-judgment interest; and
106. For such other and further relief as the Court may deem just and proper.
DATED: July~ 2009 COSHO, HUMPHREY, LLP
Thomas G. Walker
Attorneys for Petra, Incorporated
PETRA'S ANSWER AND FIRST AMENDED COUNTERCLAIM
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the __ day of July, 2009, a true and correct copy of the
within and foregoing document was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
~
D
D
D
~
U.S. Mail
Hand Delivery
Overnight Courier
Facsimile: 331-1529
E-mail:
THOMAS G. WALKER
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By KATHY J. BIEHL' Clerk
DEPuTy .
Thomas G. Walker (ISB 1856)
MacKenzie Whatcott (ISB 5509)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for Defendant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff,
vs.
PETRA INCORPORATED, an Idaho
corporation,
Defendant.
MEMORANDUM IN SUPPORT OF
PETRA'S MOTION FOR LEAVE TO
FILE FIRST AMENDED
COUNTERCLAIM
The above-named Defendant/Counterclaimant, Petra Incorporated ("Petra"), by and
through its attorney of record, Thomas G. Walker, submits this Memorandum in support of
Petra's Motion for Leave to file First Amended Counterclaim.
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1. INTRODUCTION AND PROCEDURAL HISTORY
On May 6, 2009 Petra filed and served its Answer to the Complaint ("Complaint") filed
on April 16, 2009, by the City of Meridian ("Meridian"). Petra is not requesting an amendment
to its Answer. Petra filed and served its Counterclaim on May 6, 2009. The First Amended
Counterclaim is made to add a claim to the allegations regarding Change Order #2 because of
Meridian's refusal and failure to pay Petra $155,992.81 in accordance with the Construction
Management Agreement dated August 1,2006, plus interest at the statutory rate of 12%.
2. APPLICABLE LEGAL STANDARDS.
The standards for amending and supplementing pleadings are provided by Rule 15.
2.1 Rule 15(a) requires the application of a liberal policy with respect to
amendment of pleadings.
Rule 15(a) requires the application of a liberal policy with respect to amendment and
supplementation of pleadings and responses thereto. As noted by the Idaho Supreme Court,
Professors Wright and Miller (in discussing the identical Federal Rule of Civil Procedure 15(a»
have stated:
... the purpose of the rule is two-fold: first, to allow the best chance for each
claim [or defense] to be determined on its merits rather than on some procedural
technicality; and, second, to relegate pleadings to the limited role of providing
parties with notice of the nature of the pleader's claim and the facts that have been
called into question.
Clark v. Olsen, 110 Idaho 323, 326, 715 P.2d 993, 996 (1986) (citing C. Wright and A. Miller,
Federal Practice and Procedure: Civil Second § 1471 (1971».
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Courts in Idaho have been consistently liberal in granting leave to amend pleadings.
Hines v. Hines, 129 Idaho 847, 934 P.2d 20 (1997); Wickstrom v. North Idaho College, 111
Idaho 450, 725 P.2d 155 (1986). Petra is not required to prove its case in chief for this motion
and the Court should not consider the sufficiency of the evidence supporting the claims as would
occur if the motion was one for summary judgment. Duffin v. Idaho Crop Improvement Ass 'n,
126 Idaho 1002, 895 P.2d 1195 (1995) (holding that the District Court erred in denying
plaintiff s motion to amend by measuring the proposed amended complaint against the facts
disclosed in the record rather than solely against the allegations advanced by the moving party).
However, in this case the record supports Petra's Motion for Leave to Amend.
2.2 Rule 15(a) requires leave of court or written consent of the adverse
party.
Rule 15(a) provides in relevant part as follows: "... a party may amend a pleading only
by leave of court or by written consent of the adverse party; and leave of court shall be freely
given when justice so requires ...." I.R.C.P. 15(a).
Considering the liberal policy for amendment established by the rule, if the underlying
facts relied upon by Petra present a proper subject of relief it "ought to be afforded an
opportunity to test its claim on the merits." Clark v. Olsen, 110 Idaho 323, 326, 715 P.2d 993,
996 (1986) (citing C. Wright and A. Miller, supra). Only where factors such as undue delay, bad
faith or dilatory motive, or repeated failure to cure deficiencies by prior amendments, or undue
prejudice to the opposing party may occur by virtue of the amendment, should the trial court
deny a motion for leave to amend. E.g., Smith v. Great Basin Grain Co., 98 Idaho 266, 272-73,
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561 P.2d 1299, 1305-06 (1977) (citing Foman v. Davis, 371 U.S. 178 (1962)). See also,
Wickstrom v. North Idaho College, 111 Idaho 450, 725 P.2d 155 (1986) (holding that in the
interest ofjustice, courts should favor liberal grants of leave to amend).
As pointed out above, the dual purposes of Rule 15(a) are to allow claims and defenses
to be determined on the merits rather than technicalities and to make pleadings serve the limited
role of providing notice of the nature of the claims and defenses and the facts that are at issue.
Thomas v. Medical Center Physicians, 138 Idaho 200, 210, 61 P.3d 557,567 (2002); Christensen
Family Trust v. Christensen, 133 Idaho 866, 871, 993 P.2d 1197, 1202 (1999) (citation omitted).
A court may consider whether the allegations sought to be added state valid claims in
determining whether to grant leave to amend the complaint. Black Canyon Racquetball Club,
Inc., v. Idaho First Nat'l BankNA., 119 Idaho 171, 175,804 P.2d 900,904 (1991).
"The grant or denial of leave to amend after a responsive pleading has been filed is a
matter that is within the discretion of the trial court and is subject to reversal on appeal only for
an abuse of that discretion." Thomas,138 Idaho 200, 205, 61 P.3d 557, 562 (2002); Black
Canyon, 119 Idaho 171, 175,804 P.2d 900,904 (1991).
The thrust of the addition to the Counterclaim is the refusal and failure by Meridian to
pay Petra pursuant to the basic Construction Management Agreement the sum of$155,992.81 for
services provided and materials furnished, plus accrued interest at the statutory rate of 12% as
provided in Idaho Code § 28-22-104(1).
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3. CONCLUSION
For the reasons stated above, this Court should grant Petra's Motion for Leave File First
Amended Counterclaim.
DATED: July 10,2009.
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P.O. Box 1097
Boise, Idaho 83701
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Thomas G. Walker (ISB 1856)
MacKenzie Whatcott (ISB 5509)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for Defendant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff,
NOTICE OF HEARING
vs.
PETRA INCORPORATED, an Idaho
corporation,
Defendant.
PLEASE TAKE NOTICE, That the undersigned, attorneys for Petra Incorporated,
("Petra"), the Defendant in the above-entitled matter, will bring before the Honorable Ronald 1.
Wilper of the above-entitled Court, for hearing at the Ada County Courthouse, 200 West Front
Street, Boise, Idaho 83702, on Monday, the 17th day of August, 2009, at the hour of 2:00
NOTICE OF HEARING
470151
Page 1
000250
 
 
     
    
   
     
    
   
    
    
    
  
     
          
           
 
            
 
 
 
    
 
 
   
          
              
               
                 
   
 
  
p.m. or as soon thereafter as counsel can be heard, Defendant's Motion for Leave to File First
Amended Counterclaim.
DATED: July 10,2009.
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KIM J. TROUT, ISB #2468
TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise,ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Attorneys for Plaintiff
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE CITY OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff,
v.
PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
Case No. CV OC 09-7257
PLAINTIFF'S MEMORANDUM IN
OPPOSITION TO PETRA
INCORPORATED'S MOTION TO
COMPEL THE CITY OF MERIDIAN TO
(1) ANSWER INTERROGATORIES, (2)
RESPOND TO REQUESTS FOR
PRODUCTION, AND (3) RESPOND TO
REQUESTS FOR ADMISSION
AND
MOTION FOR SANCTION UNDER
RULES 26(t) AND 37(a) AND (c)
J
COMES NOW Plaintiff the City of Meridian ("City"), by and through its attorneys of
record, the law firm of Trout Jones Gledhill Fuhrman, P.A., and hereby submits Plaintiffs
Memorandum in Opposition to Petra Incorporated's Motion to Compel the City of Meridian to
(1) Answer Interrogatories, (2) Respond to Requests for Production, and (3) Respond to Requests
for Admission and Motion for Sanctions Under Rules 26(f) and 37(a) and (c) ("Memorandum in
Opposition") and ("Motion to Compel") and moves this Court to deny Petra's Motion to Compel
PLAINTIFF'S MEMORANDUM IN OPPOSITION TO PE1RA INCORPORATED'S MOTION TO COMPEL
1HE aTY OF MERIDIAN TO (1) ANSWER INTERROGATORIES, (2) RESPOND TO REQUESTS FOR
PRODUCTION, AND (3) RESPOND TO REQUESTS FOR ADMISSION AND MOTION FOR SANCTION
UNDER RULES 26(f) AND 37(a) AND (c) - 1
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for failure to comply with Rule 37(a)(2) of the Idaho Rules of Civil Procedure and Paragraphs 13
and 14 of the Standards for Civility in Professional Conduct. This Memorandum is supported by
the Affidavit ofKim J. Trout and the pleadings and records on file in this matter.
I. INTRODUCTION
On April 16, 2009, the City filed its Complaint in this matter seeking a declaratory
judgment concerning a contract dispute between the City and Petra regarding "Change Order No.
2" to the parties' contract. On May 6,2009, Petra's counsel propounded discovery requests upon
the City, which requests were answered on June 5, 2009. See Walker Affidavit, Ex. L.
On June 12, 2009, counsel for Petra, Thomas Walker, emailed a letter to Kim Trout,
counsel for the City, concerning the City's discovery responses. See Walker Affidavit, Ex. K.
The June 12, 2009 letter alleged that Mr. Walker considered the City's June 5, 2009 discovery
responses to be deficient and purported to be "an effort to resolve this discovery matter without
the intervention of the court." Id. On June 16, 2009, Mr. Trout's office responded to Mr.
Walker's concerns in an e-mail and stated the City's intention to address to the issues raised in
the June 12, 2009 letter. See Walker Affidavit, Ex. M; Trout Affidavit Ex. A. However, due to
Mr. Trout's impending trial, he would not be able to address Mr. Walker's concerns by the
artificial deadline selected by Mr. Walker. Trout Affidavit mr 4 & 5.
On June 29, 2009, Petra filed the present Motion to Compel. Neither Mr. Walker nor
Petra responded to the June 16, 2009 e-mail from Mr. Trout's office. See Trout Affidavit, ~~ 6 &
7. Neither Mr. Walker nor Petra made any effort to provide a new deadline or to inquire when the
responses would be supplemented, or to accommodate Mr. Trout's trial calendar. Id. at ~ 7. In
short, no effort was made by Petra, or its counsel, to meet and confer regarding the discovery
issues before filing its Motion to Compel. Petra has not satisfied its requirement to meet and
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confer in good faith to obtain appropriate discovery responses or to make a good faith effort to
avoid scheduling conflicts prior to filing the Motion to Compel.
II. ARGUMENT
A. Defendants Failed to Comply with the Good Faith Requirement to Meet and Confer
Before Seeking Court Intervention.
Rule 37(a)(2), of the Idaho Rules of Civil Procedure, which is patterned after Federal
Rule of Civil Procedure 37, states in pertinent part:
If a . . . party fails to answer . . . the discovering party may move for an
order compelling an answer, or a designation, or an order compelling
inspection in accordance with the request. The motion must include a
certification that the movant has in good faith conferred or attempted
to confer with the party not making the disclosure in an effort to secure
the disclosure without court action.
Idaho R. Civ. P. 37(a)(2) (emphasis added).
"A single letter between counsel which addresses the discovery dispute, however,
does not satisfy the duty to confer. A reasonable effort to confer means more than mailing a
letter to opposing counsel. It requires that counsel converse, confer, compare views, consult and
deliberate." Williams v. Board ofCounty Com'rs ofUnified Gov. ofWyandotte, 192 F.R.D. 698
(D. Kan. 2000) (rejecting movant's argument that correspondence demanding discovery be
produced by a specific date met requirement to meet and confer) (internal citations omitted)
(emphasis added); St. Johns Ins. Co. v. Nautilus Ins. Co., 2008 WL 1897572, *1 (M.D. Fla.
2008); Stranger v. Checker Auto Parts, 2006 WL 1304948, *12 (D. N.M. 2006); Marsh v.
Rensselaer County, 218 F.R.D. 367, 372 (N.D. N.Y. 2003).
"[A] good faith effort to resolve a discovery dispute under Federal Rule of Civil
Procedure 37(a)(2)(B) (now Rule 37(a)(I)) requires that counsel converse, confer, compare
views, consult and deliberate. The requirement to meet-and-confer must be taken seriously,
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because [b]efore the court can rule on a motion, the parties must demonstrate they acted in good
faith to resolve the issue among themselves." Barbour v. Memory Gardens Management Corp.,
2008 WL 1882847 (N.D. Ind. 2008) (citing Robinson v. Potter, 453 F.3d 990, 995 (8th Cir.
2006) (internal citations omitted) (emphasis added).
It is well within the court's discretion to deny a motion to compel where the movant
failed to meet and confer in good faith before asking for court intervention. Kenai Chrysler Ctr.,
Inc. v. Denison, 167 P.3d 1240, 1252 (Alaska 2007) (applying Alaska's identical Rule 37(a)(2)).
"Civil Rule 37(a)(2)(B) requires a party moving to compel discovery to certify that it has in good
faith conferred or attempted to confer with the person or party failing to make the discovery in an
effort to secure the information or material without court action." Id. In dismissing the motion
to compel, the court in Denison held that the movant's cursory response to the responding party's
objections of overbreadth and irrelevance did not constitute a good faith attempt to confer. Id. at
1252-53. The movant failed to offer to actually meet with the responding party or to "engage in a
dialogue in any medium." Id. Rule 37(a)(2) requires a "genuine attempt" to resolve the
disputed discovery issue must be made before tum to the court for a motion to compel. Id.
Here, Petra and Mr. Walker's conduct does not meet the good faith requirement to meet
and confer before filing its Motion to Compel. On June 12,2009, Defendant's Counsel emailed
Mr. Trout a single letter, which detailed the alleged deficiencies in the City's responses to
discovery requests and imposed an artificial deadline for the City to respond. See Walker
Affidavit, Ex. K. On June 16,2009, Kim Trout's office replied to Mr. Walker's letter stating that
the City would respond to Mr. Walker's concerns but was unable to do so by deadline imposed
by Mr. Walker. Trout Affidavit ~ 5.
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Thereafter, on June 29, 2009, with no further communication being received by Mr. Trout
or his office, Petra filed its Motion to Compel. Trout Affidavit, ~ 6. Neither Petra nor its counsel
engaged in any dialogue, conversation, meeting or attempt to resolve their discovery dispute
before invoking the assistance of the Court. Trout Affidavit ~~ 5, 6 & 10. Petra did not attempt
to in good faith to resolve its discovery dispute prior to filing the Motion to Compel. Id. As
various federal courts have held, a single letter between counsel with a selected deadline for
disclosure does not satisfy Rule 37's good faith requirement to meet and confer to resolve a
discovery dispute before involving the court. Moreover, Petra has not put forth any evidence or
allegations as to why it will be prejudiced if documents were not received by its artificial
deadline. Trout Affidavit ~ 10.
Furthermore, the Idaho Rules of Civil Procedure governing discovery clearly contemplate
that discovery responses may not always be immediately available, which is why the discovery
rules impose upon litigants a duty to supplement discovery responses when and if more
information is obtained. Idaho R. Civ. P. 26. Mr. Trout and the City will continue to comb
through thousands of pages of documents potentially responsive to Petra's requests for discovery
and will supplement those responses accordingly. Trout Affidavit ~ 9. The City has not refused
to provide discovery responses and, to date, has not moved for a protective order. The City can
only provide documents responsive to Petra's requests as it locates them.
Petra failed to make a "genuine attempt" to resolve its discovery disagreement and did not
take Rule 37's good faith requirements seriously. Petra did not even respond to the City's
request for additional time to respond to the discovery issues. Trout Affidavit, ~ 6. Therefore,
the Court should deny Petra's Motion to Compel.
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B. Defendant Failed to Comply with the Idaho State Bar's, "Standards for Civility in
Professional Conduct."
The "Standards for Civility in Professional Conduct" ("Standards for Civility") places an
obligation upon all Idaho attorneys to treat opposing counsel in a civil and courteous manner.
Specifically, Paragraph 13 of the Standards for Civility states that "[w]e will consult other
counsel regarding scheduling matters in a good-faith effort to avoid scheduling conflicts."
Standards for Civility, ~ 13. Paragraph 14 continues, "[w]e will endeavor to accommodate
previously scheduled dates for hearings, depositions, meetings, conferences, vacations, seminars
or other functions ofother counsel." Standards for Civility, ~ 14.
Following Mr. Trout's June 16,2009 request for an accommodation due to his upcoming
trial, no effort or communication whatsoever was made by Mr. Walker or Petra. Trout Affidavit
~ 6. Instead, Mr. Walker ignored his civility obligations and simply filed the Motion to Compel.
Mr. Walker's disregard for his professional obligations should not go unnoticed. As Mr. Walker
failed to comply with Paragraph 13 and 14 of the Standards for Civility, the Motion to Compel
should be dismissed.
III. CONCLUSION
For the reasons set forth herein, Petra failed to comply with the good faith requirements
mandated by the Standards of Civility and Rule 37(a)(2) and, therefore, Petra's Motion to
Compel should be denied, and costs be awarded to the City for having to defend a premature
motion to compel, as provided for in LR.C.P. 37(a)(4).
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DATED this fl day of July, 2009.
TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
By:
KimJ. Trout
Attorneys for Plaintiff
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this J1 day of July, 2009, a true and correct copy of the
above and foregoing document was forwarded addressed as follows in the manner stated below:
Thomas G. Walker
MacKenzie Whatcott
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P.O. Box 9518
Boise, Idaho 83707-9518
Direct Facsimile: (208) 639-5609
Hand Delivered
U.S. Mail
Fax
Email
KimJ. Trout
~
D
D
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KIM J. TROUT, ISB #2468
TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise,ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Attorneys for Plaintiff
J. DAVID NAVARRO, Clerk
ByA. GARDEN
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE CITY OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff,
v.
PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
STATE OF IDAHO )
) :ss
County of ADA )
o
Case No. CV OC 09-7257
AFFIDAVIT OF KIM J. TROUT IN
SUPPORT OF PLAINTIFF'S
MEMORANDUM IN OPPOSITION TO
PETRA INCORPORATED'S MOTION
TO COMPEL THE CITY OF MERIDIAN
TO (1) ANSWER INTERROGATORIES,
(2) RESPOND TO REQUESTS FOR
PRODUCTION, AND (3) RESPOND TO
REQUESTS FOR ADMISSION
AND
MOTION FOR SANCTION UNDER
RULES 26(f) AND 37(a) AND (c)
j
KIM J. TROUT, being duly sworn upon oath, deposes and says:
1. I am at least eighteen (18) years of age and am competent to testify regarding the
matters set forth herein.
AFFIDAVIT OF KIM J. TROUT IN SUPPORT OF PLAINTIFF'S MEMORANDUM IN OPPOSITION TO
PETRA INCORPORATED'S MOTION TO COMPEL THE CITY OF MERIDIAN TO (1) ANSWER
INTERROGATORIES, (2) RESPOND TO REQUESTS FOR PRODUCTION, AND (3) RESPOND TO
REQUESTS FOR ADMISSION
AND MOTION FOR SANCTION UNDER RULES 26(f) AND 37(a) AND (c) - 1
000260 
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2. I am a member of the law firm of TROUT • JONES. GLEDHILL. FUHRMAN, P.A.,
representing the Plaintiff in this matter, and I make the following statements based upon my own
personal knowledge.
3. I ended a trial in the 4th Judicial District before Judge Hansen on May 21, 2009.
Immediately following that trial's conclusion of testimony (of which there had been 12 days of
trial), I immediately began preparing the written proposed findings of fact, conclusions of law,
and closing argument requested by the Court. Thereafter, on or about June 1, I began preparation
for a second trial Gury trial scheduled for not less than 10 days before Judge Williamson in the
4th Judicial District) which was set to commence on June 21, 2009. The matter of the second trial
was extraordinarily document intensive with a total of approximately 20,000 of documents, and
at least 6,000 accounting entries for two different business entities, which ultimately resulted in
164 Plaintiffs Exhibits (consisting of approximately 1,878 pages) and 124 Defendant's Exhibits
(consisting of approximately 1,314 pages).
4. At the time I received Mr. Walker's letter of June 12, 2009, 8 days before trial, I
was fully consumed in document and witness preparation for the pending jury trial, and there
was no other member of my firm who had any knowledge of the matter before the Court.
5. Following the receipt of Mr. Walker's letter of June 12,2009, I had my paralegal
Kevin Kluckhohn write Mr. Walker to advise that due to my trial preparation, I would be unable
to respond to the content of his June 12 letter, and the unfounded allegations contained therein,
until I had completed the trial for which I was immediately preparing.
6. Mr. Walker did not respond to the e-mail in any fashion, neither to Kevin
Kluckhohn nor myself, nor did I receive any telephonic communication from Mr. Walker
AFFIDAVIT OF KIM J. TROUT IN SUPPORT OF PLAINTIFF'S MEMORANDUM IN OPPOSITION TO
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AND MOTION FOR SANCTION UNDER RULES 26(f) AND 37(a) AND (c) - 2
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regarding the matter at any time in the period from June 16, 2009 until the motion to compel was
filed on June 29, 2009.
7. In addition, I have not received any communication from Mr. Walker, either
telephonic, written or via e-mail as to why he chose not to consult with me to discharge his
responsibility under the Standards for Civility in Professional Conduct, namely at paragraphs 13
and 14 of said Standards, which require that he "consult with opposing counsel regarding
scheduling matters in a good-faith effort to avoid scheduling conflicts" and "endeavor to
accommodate previously scheduled dates for hearings." (See, Standards for Civility in
Professional Conduct, W13-14).
8. I endeavored to meet that standard, by advising Mr. Walker of my commitment to
my client and the Court in the then pending trial, when I directed Kevin Kluckhohn to
communicate with Mr. Walker via e-mail on June 16, 2009. See Walker Affidavit, Exhibit M.
Mr. Walker clearly received the e-mail as it is referenced in Defendant Petra's Memorandum,
dated June 29, 2009 filed herein. (See, Defendant Petra's Memorandum, Page 9, Paragraph
1.24. Mr. Walker also acknowledged having received the e-mail in his Affidavit, at Bates No.
63764).
9. Upon conclusion of the proceedings before Judge Williamson, both I and City
personnel have continued to work on reviewing the documents which are the subject of some of
Petra's requests. It must be noted that the documents responsive to Petra's discovery requests are
not insubstantial. For example, the City has, by the time of the filing of this affidavit, provided
an additional two-thousand six-hundred eight-two (2,682) pages of original paper documents,
now identified, scanned and Bates numbered. Approximately fifteen thousand (15,000) more
pages of electronic e-mail files plus attachments, now identified, scanned and Bates numbered
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will be produced by Wednesday, July 15,2009 as both native files and tiff images. In reviewing
and preparing the documents for production, I have and will continue to discharge the duty to
supplement discovery responses as required under the Idaho Rules of Civil Procedure.
10. It should also be noted that at the time of Kevin Kluckhohn's e-mail of June 16,
2009, there was no pending action to be taken in the case, and in fact, a scheduling order had not
yet been entered by the Court. In view of this f':lct, there is nothing contained in the affidavit of
Mr. Walker as to why the artificial deadline was set, its importance in the matter, or why, he was
apparently unwilling to consult with me regarding the scheduling conflict which I was facing.
Attached hereto as Exhibit "A" is a true and correct copy of a transmittal letter dated today
regarding supplemental document productions.
FURTHER YOUR AFFIANT SAYETH NAUGHT.
TROUT. JONES. GLEDHILL. FUHRMAN, PA
Subscribed and sworn to before me this 13th day of July, 2009.
Notary Pubhc, State of Idaho
Residing at: Meridian, ID
My commission expires: November 3, 2014
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 13th day of July, 2009, a true and correct copy of the
above and foregoing document was forwarded addressed as follows in the manner stated below:
Thomas G. Walker
MacKenzie Whatcott
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P.O. Box 9518
Boise, Idaho 83707-9518
Direct Facsimile: (208) 639-5609
Hand Delivered
U.S. Mail
Fax
Email
Kim 1. Trout
[2!
o
o
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TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
ATTORNEYS AT LAW
Kim J. Trout
VIA: Hand Delivery
Thomas G. Walker
Cosho Humphrey, LLP
800 Park Blvd., Suite 790
Boise,ID 83712
twalker@CoshoLaw.com
July 13, 2009
Re: City ofMeridian vs. Petra Incorporated
Ada County Case No.: CV OC 09-07257
Dear Tom:
Please find enclosed our Memorandum in Opposition to Petra Incorporated's Motion to Compel
the City of Meridian to (1) Answer to Interrogatories, (2) Respond to Requests for Production; and
(3) Respond to Requests for Admission and Motion for Sanction Under Rules 26(£) and 37(a) and
(c), as well as the Affidavit ofKimJ. Trout in Support of Plaintiffs Memorandum in Opposition to
Petra Incorporated's Motion to Compel the City of Meridian to (1) Answer Interrogatories; (2)
Respond to Requests for Production; and (3) Respond to Requests for Admission and Motion for
Sanction under Rules 26(£)( and 37(a) and (c).
Also please find enclosed one CD that contains documents CM 000001 through CM
002682. These documents are multi-page tiffs with a load file for document management software.
By Wednesday, July 15, 2009 we will be producing the emails that have currently been gathered,
which are being produced pursuant to LR.C.P. 33(c) and are a supplemental response to Petra's
discovery requests. These emails are between City employees and Petra Employees or City
employees and LCA employees, and consist of approximately 15,000 pages. My office is currently
working with the City's IT personnel to produce correspondence between City employees.
Sinceret:.tt=~
KimJ. Trout
Cc: Client
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KIM J. TROUT, ISB #2468
TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise,ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Attorneys for Plaintiff
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C,M!''' "lA~"RROIClerk"J ,lnllH..' ,,,,..,
'. 13\1 KATHY J, BIEHL.
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"'t.o.
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE CITY OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff,
Case No. CV OC 09-7257
v. MOTION TO SHORTEN TIME FOR
HEARING
PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
COMES NOW Plaintiff the City of Meridian ("City"), by and through its counsel of
record, the law firm of TROUT. JONES. GLEDHILL. FUHRMAN, P.A., and hereby moves
this Court, pursuant to Rule 6(b) of the Idaho Rules of Civil Procedure, for an order shortening the
time for notice of hearing on Plaintiffs Motion to Strike. The hearing on Defendant's Motion to
Compel is scheduled to be heard on Monday, July 20, 2009, at 3:00 p.m., and, therefore, it is
necessary that Plaintiffs Motion to Strike be heard on a time shortened basis in conjunction with the
hearing on Defendant's Motion to Compel.
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-
-0::: 
o 
     
     
      
   
  
   
   
   
           
          
      
  
 
 
    
 
 
     
     
 
              
             
                  
                 
                  
                 
      
       
DATED this~ay of July, 2009.
TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this ~ay of July, 2009, a true and correct copy of the
above and foregoing document was forwarded addressed as follows in the manner stated below:
Thomas G. Walker
MacKenzie Whatcott
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P.O. Box 9518
Boise, Idaho 83707-9518
Direct Facsimile: (208) 639-5609
Hand Delivered
U.S. Mail
Fax
Email
Kim J. Trout
D
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P.O. Box 1097
Boise,ID 83701
Telephone: (208) 331-1170
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Attorneys for Plaintiff
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE CITY OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff,
Case No. CV OC 09-7257
v. MEMORANDUM IN SUPPORT OF
PLAINTIFF'S MOTION TO STRIKE
PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
COMES NOW Plaintiff the City of Meridian ("City"), by and through its counsel of
record, the law firm of TROUT • JONES. GLEDHILL. FUHRMAN, P.A., and hereby submits
this Memorandum in Support ofPlaintiffs Motion to Strike as follows.
I. INTRODUCTION
On June 29, 2009, Petra filed a Motion to Compel discovery responses in this matter. In
support of the Motion to Compel, Petra offered the Affidavits of Thomas Walker and Tom
Coughlin. Many of the allegations and exhibits contained in the Affidavits of Thomas Walker
and Tom Coughlin set forth irrelevant information, conclusory allegations and statements based
upon inadmissible hearsay. The Affidavits of Thomas Walker and Tom Coughlin fail to comply
with the Idaho Rules of Civil Procedure and the Idaho Rules of evidence and, therefore, the
MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION TO STRIKE - 1 000268
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Court should strike the Affidavit of Tom Coughlin and portions of the Affidavit of Thomas
Walker as detailed below.
II. LEGAL STANDARD
A. Affidavit Standard.
The admissibility of evidence contained in affidavits is a threshold question to be
answered addressing prior to weighing the significance of the alleged evidence. J-U-B
Engineers, Inc. v. Security Ins. Co. ofHartford, 146 Idaho 311, 193 P.3d 858, 862 (2008). While
the court in J-U-B Engineers was analyzing the content of affidavits in opposition to summary
judgment, the admissibility or reliability of affidavits submitted in support of Petra's Motion to
Compel is equally important. In the summary judgment setting, Idaho courts have required what
that an affidavit to set forth admissible evidence. Casey v. Highland Ins. Co., 100 Idaho 505,
508,600 P.2d 1387, 1390 (1979) ("Where an affidavit merely states conclusions and does not set
out facts, such supporting affidavit is inadmissible to show the absence of a genuine issue of
material fact."); Posey v. Ford Motor Credit Co., 141 Idaho 477, 483, 111 P.3d 162, 168 (Ct.
App. 2005) (An affidavit that is "conclusory, based on hearsay, and not supported by personal
knowledge will not create a disputed issue of material fact.) (emphasis added). Those same
principles of reliability and admissibility equally apply in this action before the Court.
B. Rules of Evidence
1. Rule of Evidence 401 states that:
"Relevant Evidence" means evidence having any tendency to make the
existence of any fact that is of consequence to the determination of the action
more probable or less probable than it would be without the evidence.
LR.E.401.
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,2. Rule of Evidence 402 provides:
Relevant evidence generally admissible; irrelevant evidence inadmissible. All
relevant evidence is admissible except as otherwise provided by these rules or by
other rules applicable in the courts of this state. Evidence which is not relevant
is not admissible.
I.R.E. 402 (emphasis added).
3. Rule 801(c) defines hearsay as:
(c) "Hearsay" is a statement, other than one made by the declarant while
testifying at the trial or hearing, offered in evidence to prove the truth of the
matter asserted.
I.R.E.801.
III. ARGUMENT
As in deciding a motion for summary judgment, it is important that the Court first address
the admissibility of statements and/or exhibits offered in support of Petra's Motion to Compel.
An affidavit that is irrelevant, conclusory, lacking personal knowledge or based upon hearsay
should not be relied upon by the court in considering Petra's Motion. The following paragraphs
and or exhibits contained in the Affidavits of Thomas Walker and Tom Coughlin should be
struck from the record before the Court.
A. Affidavit of Thomas Walker.
Paragraphs 2 through 19 and Exhibits "A" through "J":
In paragraphs 2 through 19 and Exhibits "A" through "J," Mr. Walker submits allegations
and exhibits that are irrelevant to the issue of discovery in this litigation, as required under the
Idaho Rules of Civil Procedure. Communications and/or mediation efforts that were, or were not
made, prior to the propounding of Petra's Discovery Requests in this matter are irrelevant. No
discovery obligations are placed upon the City before it even receives Petra's Requests for
MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION TO STRIKE - 3 000270
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Discovery and, therefore, Paragraphs 2 through 19 are irrelevant and should not be considered by
the Court.
The evidence presented by Mr. Walker in Paragraphs 2 through 19 is not of
"consequence to the detennination ofthe action" specifically at hand. See LR.E. 401. "Evidence
which is not relevant is not admissible." LR.E. 402. The statements made by, and the documents
cited to, by Mr. Walker in paragraphs 2 through 19 do not help the Court detennine whether or
not the City has answered the discovery requests as required by the Idaho Rules of Civil
Procedure. In addition, the Paragraphs identified below should be struck on additional grounds.
Paragraph 2:
Mr. Walker's statement in Paragraph 2 is based upon hearsay.
Paragraph 3:
Exhibit A is hearsay offered for the truth of the matters asserted therein.
Paragraph 6:
Mr. Walker is simply asserting a legal conclusion.
Paragraph 7:
No foundation for statement that the request for documents was "belated."
Paragraph 15:
No foundation is provided that Mr. Walker has personal knowledge of the statements
contained in Paragraph 15.
B. Affidavit of Tom Coughlin.
"Evidence which is not relevant is not admissible." LR.E. 402. The statements contained
in Mr. Coughlin's Affidavit are not relevant to the Petra's Motion to Compel, as none ofthe facts
presented are of "consequence to the detennination of the action." See. LR.E. 401. Relevant
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infonnation for a Motion to Compel will be detennined based upon the parties' actions after
discovery has been propounded. Mr. Coughlin's Affidavit does not set forth any relevant
evidence to detennine whether or not the City complied with the Idaho Rules of Civil Procedure
in responding to discovery. Therefore, Mr. Coughlin's Affidavit should be struck in its entirety.
IV. CONCLUSION
Petra and Mr. Walker have expended much energy attempting to compile a record before
the Court that mainly consists of evidence that is irrelevant to whether or not the City discharged
its discovery obligations. For the reasons stated herein, the City asks the Court to strike the
Affidavit of Torn Coughlin in its entirety, and strike Paragraphs 2 through 19 of the Affidavit of
Thomas Walker.
DATED this~y of July, 2009.
G~
Kim). Trout:'
TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
e'
By:
Attorneys for Plaintiff
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this I~da; of July, 2009, a true and correct copy of the
above and foregoing document was forwarded addressed as follows in the manner stated below:
Thomas G. Walker
MacKenzie Whatcott
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P.O. Box 9518
Boise, Idaho 83707-9518
Direct Facsimile: (208) 639-5609
Hand Delivered
U.S. Mail
Fax
Email
Kim J. Trout
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KIM J. TROUT, ISB #2468
TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Attorneys for Plaintiff
NO.AM.-=-~F'Lj;';:;ED-"d~'--7-::-­
~---P.M_f-t~
JUL 1 4 2009
J. DAVID NAVAR
By KATHY J. B~O, Clerk
OEPUTy Hl
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE CITY OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff,
Case No. CV OC 09-7257
v. PLAINTIFF'S MOTION TO STRIKE
PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
COMES NOW Plaintiff the City of Meridian ("City"), by and through its counsel of
record, the law firm of TROUT • JONES. GLEDHILL. FUHRMAN, P.A., and hereby moves
this Court for an Order striking portions of the Affidavit of Thomas Walker pursuant to Rule
56(e) of the Idaho Rules of Civil Procedure and the Idaho Rules of Evidence. This Motion is
supported by the Memorandum in Support of Plaintiffs Motion to Strike and the other papers
and pleadings on record in this matter.
Plaintiff requests that this Motion be heard in conjunction with the hearing on
Defendant's Motion to Compel to be heard on Monday, July 20,2009, at 3:00 p.m.
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DATED this ""day ofJuly, 2009.
TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
By:
Kim J. Trout
Attorneys for Plaintiff
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this \l.\~day of July, 2009, a true and correct copy of the
above and foregoing document was forwarded addressed as follows in the manner stated below:
Thomas G. Walker
MacKenzie Whatcott
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P.O. Box 9518
Boise, Idaho 83707-9518
Direct Facsimile: (208) 639-5609
PLAINTIFFS MOTION TO STRIKE - 2
Hand Delivered
U.S. Mail
Fax
Email
Kim J. Trout
D
D
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I
KIM J. TROUT, ISB #2468
TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE CITY OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff,
Case No. CV OC 09-7257
v. ORDER TO SHORTEN TIME FOR
HEARING
PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
THIS COURT having reviewed Plaintiff's Motion for Order Shortening Time and good
cause appearing therefore;
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that the time period set forth
in Rule 6(d) of the Idaho Rules of Civil Procedure shall be shortened and Plaintiff shall be permitted
to argue its Motion to Strike on July 20, 2009 at 3:00 p.m.
--r-
DATED this / ~ay of July, 2009.
By: --+--:;;£.....f.F----------
HO
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CLERK'S CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this l2. day of July, 2009, a true and correct copy of the
above and foregoing document was forwarded addressed as follows in the manner stated below:
Thomas G. Walker
MacKenzie Whatcott
COSHO HUMPHREY, LLP
800 Park Blvd., Ste. 790
P.O. Box 9518
Boise, ID 83707-9518
Fax: (208) 639-5609
Kim]. Trout
Trout Jones Gledhill Fuhrman, P.A.
225 N. 9th St., Ste. 820
P.O. Box 1097
Boise, ID 83701
ORDER TO SHORTEN TIME FOR HEARING - 2
Hand Delivered
u.s. Mail
Fax
Fed. Express
Email
Hand Delivered
U.S. Mail
Fax
Fed. Express
Email
J. D~V'
CLERK OF
D
~
D
D
D
D
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OR\G\NAL
Thomas G. Walker (ISB 1856)
Mackenzie Whatcott (ISB 5509)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for Defendant, Petra Incorporated
t --tin~ ·",~M.:FI:~.~~iPZ<
JUL 16 2009
J. DAVID NAVARRO. Clerk
By E. HOLMES
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff,
VS.
PETRA INCORPORATED, an Idaho
corporation,
Defendant.
PETRA INCORPORATED'S REPLY
MEMORANDUM IN SUPPORT OF
MOTION TO COMPEL DISCOVERY
RESPONSES
Petra Incorporated ("Petra"), defendant in the above-entitled matter, by and through its
attorneys of record, Cosho Humphrey, LLP, submits this reply memorandum in support of its
motion for an order compelling the City of Meridian ("Meridian" or "City"), plaintiff in the above-
entitled matter, to answer interrogatories, to respond to requests for production and to respond to
requests for admission, all of which were served on Meridian on May 6,2009.
-
PETRA INCORPORATED'S REPLY MEMORANDUM IN SUPPORT
OF MOTION TO COMPEL DISCOVERY RESPONSES
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1. RESPONSE TO MERIDIAN'S OPPOSITION
1.1 Meridian's bad faith.
In considering Petra's motion to compel, the Court should take into account the totality of
the circumstances that led up to the motion. As noted in Petra's motion, the undersigned counsel's
good faith effort is evidenced by, among other things, the June 12th letter to Mr. Trout. 1 These
"other things" included repeated attempts to obtain copies of the relevant documents in the City's
files commencing with a March 31, 2009 letter to Meridian's counsel, Kim Trout ("Mr. Trout").
Meridian argues that Petra failed to comply with the "meet and confer" requirement of
Rule 37(a)(2) of the Idaho Rules of Civil Procedure? Meridian's argument is not persuasive
considering the history of its pre- and post litigation dealings with Petra regarding the dispute
under the Construction Management Agreement dated August 1, 2006 ("Construction
Management Agreement"). Meridian is asking the Court to ignore this history. A review of the
Court file will reveal adequate evidence of Meridian' s bad faith, including the following:
• The City's delay of more than a year in addressing Change Order #2 requesting a
payment of$512,427 as provided for in the of Construction Management Agreement;
• The City's failure to pay $155,992.81 in accordance with the basic provisions of
the Construction Management Agreement;
• The City's failure to pay subcontractors who worked with Petra of at least $78,484;
I Petra's Motion to Compel dated June 29, 2009 at pages 2 and 3.
2 References to "Rule" or "Rules" are to the Idaho Rules of Civil Procedure unless otherwise stated.
PETRA INCORPORATED'S REPLY MEMORANDUM IN SUPPORT
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• The City's refusal stated in Kim Trout's April 1, 2009 letter to produce any
information or records;
• The City's filing of the lawsuit without prior notice to Petra or counsel and during
the midst of what Petra thought were preparations for pre-litigation mediation; and
• The City's extremely deficient and unverified discovery responses evidencing the
lack of a good faith effort to provide accurate and complete information to Petra.
Meridian argues that the Court should not consider any of its pre-litigation acts or
omissions in evaluating Petra's motion to compel. The Court should reject this argument because
had adequate information and documents been provided to Petra, the mediation session required
by the Construction Management Agreement could have occurred by May 15, 2009, and this
lawsuit may have been avoided.
In addition to the pre-litigation attempts to obtain the requisite documentation, Petra also
made a good faith effort to obtain discovery after receiving Meridian's deficient responses. On
June 12, 2009, the undersigned emailed a six-page, detailed letter to Mr. Trout, setting forth the
specific deficiencies in Meridian's discovery responses. Mr. Trout's office responded through his
paralegal four days later in an email that stated, "Kim forwarded your June 12, 2009 letter to me
regarding the discovery responses. We are currently preparing for trial set to begin Monday, June
22,2009, and last 5-10 days. We will be unable to meet and confer by the deadline you requested.
We will respond just as soon as we are able to after the trial.,,3
3 Affidavit of Thomas G. Walker dated June 29, 2009, Ex. M.
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In his affidavit dated July 13, 2009, Mr. Trout claims that he was prevented from meeting
and conferring due to a lengthy trial that was scheduled to be tried before Judge Darla Williamson
on June 21, 2009,4 however this Court can take judicial notice that June 21, 2009 fell on a Sunday.
Mr. Kluckhohn's email correctly reported that the trial was scheduled to commence on June 22,
2009.5 Interestingly, Mr. Trout did not inform this Court as to whether the lO-day trial before
Judge Williamson ever occurred. In fact, there was no trial as evidenced by the Court Repository
and Court Minutes for June 22 and June 23, 2009, attached hereto as Exhibits A, B, and C,
respectively. This Court can take judicial notice of the Court Repository and Court Minutes under
Rule 201, as the record of other proceedings in Idaho Courts. Knopp v. Nelson, 116 Idaho 343,
775 P2d 657 (Ct. App. 1989); Hays v. State, 113 Idaho 736, 747 P2d 758 (Ct. App. 1987); affd
115 Idaho 315, 766 P2d 785~. The court file in that action, which Petra understands to be
Zinman v. Resler, Ada County Case No. CV-OC 2008-12649, reflects that the case was settled on
June 23, 2009.
Mr. Kluckhohn stated in his June 16, 2009 email that "We will respond just as soon as we
are able to after the trial.,,6 Although the trial in Zinman v. Resler was vacated and a settlement put
on the record during the morning of June 23, 2009, Mr. Trout did not contact Petra's counsel as
promised in his paralegal's June 16th email. Having not heard from Mr. Trout, Petra filed and
served its motion to compel.
4 Affidavit of Kim 1. Trout in Support of Plaintiff's Memorandum in Opposition to Petra Incorporated's Motion to
Compel the City of Meridian to (1) Answer Interrogatories, (2) Respond to Requests for Production, and (3) Respond
to Requests for Admission and Motion for Sanction Under Rules 26(t) and 37(a) and (c) ("Trout Aff."), at ~ 3.
5 Id.
6 !d.
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1.2 Petra Complied with the Good Faith Requirement of Rule 37(a)(2).
Rule 37(a)(2) of the Idaho Rules of Civil Procedure provides in pertinent part, "The motion
must include a certification that the movant has in goodfaith conferred or attempted to confer with
the party not making the disclosure in an effort to secure the disclosure without court action."
LR.C.P.37(a)(2). [Emphasis added.] Rule 37(a)(2) uses the disjunctive "or" so Petra was required
to either confer or attempt to confer. The evidence is that Petra attempted to confer.
Meridian cites to a number of foreign decisions, the majority of which include federal
cases outside of the Ninth Circuit. One such court states in dicta that "a single letter between
counsel which addresses the discovery dispute, however, does not satisfy the duty to confer."
Williams v. Bd. OfCounty Comm'rs ofUnified Gov. of Wyandotte, 192 F.R.D. 698 (D.Kan.2000).
Meridian also cites authority for the proposition that Rule 37(a)(1) requires that counsel converse,
confer, compare views, consult and deliberate. See Barbour v. Memory Gardens Mgmt. Corp.,
2008 WL 1882847 (N.D.Ind.2008).
However, the cases cited by Meridian are distinguishable from the case at hand. For
example, in Barbour, the plaintiffs did not even send a letter, rather the plaintiffs counsel made
one telephone call to a paralegal four months prior to filing the motion. The Barbour court found
that this was inadequate under Rule 37. In another case, Kenai Chrysler Center, Inc. v. Denison,
167 P.3d 1240 (Alaska 2007), the court found that the plaintiffs letter, which only contained a
demand for compliance did not satisfy Rule 37. The letter in that case simply demanded
defendant's to comply or a motion to compel would be filed. The letter itemized the discovery
requests at issue, but failed to address the defendant's objections of overbreadth and irrelevance
PETRA INCORPORATED'S REPLY MEMORANDUM IN SUPPORT
OF MOTION TO COMPEL DISCOVERY RESPONSES
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"except in a cursory fashion." Kenai, 167 P.2d at 1253. The letter also included no offer to
actually meet or to engage in a dialogue.
Unlike the letter in Kenai, the undersigned's sIx-page letter of June 1ih contained a
detailed analysis of the inadequate responses and addressed each of the objections asserted. The
letter invited a substantive response from Meridian by June 23, 2009. Instead of a substantive
response, Mr. Kluckhohn's email stated that Mr. Trout would "... respond just as soon as we are
able to after the trial.,,7
Meridian did not cite any Idaho authority in support of its opposition. Idaho courts have
addressed this issue and explained, "Rule 37(a) is intended to curb discovery abuse and prevent
the waste ofjudicial time where there is no genuine dispute." Norco Windows, Inc. v. The
Hartford Fin. Servo Group, 2005 WL 1353832 (D.Idaho), citing 1970 Advisory Committee Notes
to Fed.R.Civ.P. 37. The pre- and post litigation acts and omission by Meridian are evidence of
discovery abuse.
A relevant question in this case is how could Petra's counsel converse, confer, compare
views, consult and deliberate with Mr. Trout when he did not make contact as promised in Mr.
Kluckhohn's June 16th email after the Zinman V. Resler trial was vacated? Although the Zinman V.
Resler trial was vacated on June 23, 2009, Petra did not file its Motion to Compel until the
following week on June 29, 2009. In addition, Mr. Trout did not contact Petra's counsel after he
received Petra's motion to compel that was served on June 29th • Instead, he waited until late
afternoon on Monday, July 13th to file Meridian's opposition to Petra's motion to compel.
7 Id.
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Mr. Trout had from June 22nd until July 13th - a period of 21 days - to contact Petra's
counsel and attempt to work out a reasonable discovery response schedule and obtain a vacation of
the July 20th hearing, which would have made the City's opposing affidavit and memorandum to
Petra's motion to compel unnecessary.
In this case, the certification provided in Petra's motion and counsel's affidavit dated June
29,2009, sets forth details of the communications and correspondence between the parties counsel,
both pre- and post litigation.8 The undersigned's June 1ih letter provided a detailed analysis of the
deficiencies in Meridian's responses.9 Despite these efforts Meridian has not yet provided
appropriate responses, without superfluous objections, and still has not provided verified responses
as required by Rule 33(a)(2). It is noteworthy that both of these tasks could likely have been
accomplished in less time than it took to prepare the opposition to Petra's motion to compel. See
Koninklijke Philips Electronics N V. v. KXD Technology, Inc., 2007 WL 778153 (D.Nev.)(court
takes into consideration under Rule 37 the fact that defendant had not produced verified answers,
had set forth boilerplate objections, and had completely lacked production ofthe documents).
1.3 Standards of Civility in Professional Conduct.
The contents of the preamble to the Standards of Civility in Professional Conduct should
be noted at the outset of this section:
While these standards are voluntary and not to be used as a basis for litigation or
sanctions, it is expected that all lawyers and judicial officers will make a
commitment to adhere to these standards in all aspects of their dealings with one
another and with other participants in the legal process.
8 Affidavit of Thomas G. Walker dated June 29, 2009, at ~ 22.
9 Affidavit of Thomas G. Walker dated June 29, 2009, Ex. K.
PETRA INCORPORATED'S REPLY MEMORANDUM IN SUPPORT
OF MOTION TO COMPEL DISCOVERY RESPONSES
471184_2
Page 9
000285
                 
                
               
     
              
             
       ih        
            
            
                 
                 
             
               
            
       
              
        
                
             
              
         
             
            
      
      
 
  
Notwithstanding the foregoing, the undersigned and the other Cosho Humphrey lawyers
are mindful of and fully subscribe to the Standards of Civility in Professional Conduct. However,
considering the totality of the circumstances in this case, we do not believe that the undersigned
violated the Standards.
Other guidelines are also important to the efficient management of litigation in our civil
system, including the Idaho Rules of Professional Conduct. For instance, Rule 1.3: DILIGENCE
provides: "A lawyer shall act with reasonable diligence and promptness in representing a client."
The commentary to Rule 1.3 states in relevant part as follows:
[1] A lawyer should pursue a matter on behalf of a client despite opposition,
obstruction or personal inconvenience to the lawyer, and take whatever lawful and
ethical measures are required to vindicate a client's cause or endeavor. A lawyer
must also act with commitment and dedication to the interests of the client and with
zeal in advocacy upon the client's behalf....
[2] A lawyer's workload must be controlled so that each matter can be handled
competently.
[3] Perhaps no professional shortcoming is more widely resented than
procrastination. A client's interests often can be adversely affected by the passage
of time or the change of conditions ....
It appears that Mr. Trout's schedule has prevented him from devoting sufficient time to
this case to facilitate the production of the information and documents necessary to facilitate a
mediation session within the time restraints provided by the Construction Management
Agreement. Certainly, these delays have resulted in substantial additional costs and fees to both
parties, and have frustrated the early resolution of this case prior to litigation.
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2. CONCLUSION
Petra made a good faith attempt to resolve Meridian's deficient discovery responses prior
to filing its motion to compel. Additionally, Petra's production to the City of approximately
20,000 pages of documents and more than 1,200 photographs was complete, forthright and
produced without formal request or objection. It is reasonable to expect that the City would
reciprocate without Court intervention. Unfortunately, that has not turned out to be the case.
Petra has spent the time, money and effort necessary for the occurrence of a timely
mediation session in the hope of reaching a settlement, which would save the resources of the
parties and this Court and the parties.
DATED: July 16,2009.
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Ada
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Terrance Zinman, etal. vs. Tim Resler, etal.
Case:CV-OC-2008·12649 District Filed: 07/08/2008 Subtype: Other Claims Judge: Darla Williamson Status: Pending
Defendants:Hammerdog Inc, Resler, Kimberly Resler, Tim Security Ticketing Lie,
Plalntlffs:Coleman, Bryan Ryan, Dennis Security Ticketing LLC, Zinman, Terrance
Reg ister Date
of actions:
Page 1 of6
07/08/2008 New Case Filed - Other Claims
07/08/2008 Complaint Filed
07/08/2008 (4) Summons Filed
07/08/2008 Motion and Application for Preliminary Injunction
07/08/2008 Affi~a~it of Te~ran~Zinman in Support of Motion and Application for
Preliminary Injunction
07/08/2008 Affi~a~it of De.nnis .Ryan in Support of Motion and Application for
Preliminary Injunction
07/15/2008 Notice of Hearing Hearing Scheduled (Motion 07/2212008 03:30 PM)
07/16/2008 Notice Of Appearance (Tim Resler, Kim Resler, Tim Resler as
Managing Member of Security Ticketing LLC, Hammerdog Inc)
07/17/2008 Motion for First (Automatic) Disqualification of Judge
07/21/2008 Hearing result for Motion held on 07/22/2008 03:30 PM: Hearing
Vacated
07/21/2008 Order for Disqualification - JUdge Michael McLaughlin
07/21/2008 Change Assigned Judge: Disqualification WIO Cause
07/21/2008 Notice OF REASSIGNMENT
07/28/2008 Amended Notice of Hearing (Motion for Preliminary Injunction
08/13/2008 02:45 PM)
08/01/2008 Affidavit Of Service (5) (7/10/08)
08/07/2008 Affida~it In Support Of Memorandum in Opposition to Motion for
Preliminary Injunction
08/07/2008 M~morandum in Opposition to Motion and Application for Preliminary
Injunction
08/11/2008 Hearing result for Motion held on 08/13/2008 02:45 PM: Hearing
Vacated
08/11/2008 Hearing Scheduled (Motion 09/19/2008 09:00 AM)
08/13/2008 2ndAmended Notice of Hearing
08/13/2008 Hea~ng .Scheduled (Motion ~9/19/2008 08:00 AM) Motion and
Application for Preliminary Injunction
08/18/2008 Hearing Scheduled (Motion for Preliminary Injunction) 09/19/2008
09:00 AM)
08/29/2008 Notice Of Intent To Take Default
09/03/2008 Application for Entry of Defau It
09/03/2008 Affidavit In Support Of Application for Entry of Default
09/03/2008 Affidavit In Support Of Default JUdgment
09/03/2008 Memorandum in Support Of Costs And Attorney Fees
09/03/2008 Affidavit in Support of Memorandum of Attorney's Fees & Costs
09/03/2008 Answer (Cozakos for Resler, Security Ticketing, and Hammerdog)
09/11/2008 Hearing result for Motion held on 09/19/2008 08:00 AM: Hearing
Vacated Motion and Application for Preliminary Injunction
09/16/2008 Hearing result for Motion held on 09/19/2008 09:00 AM: Hearing
Vacated
09/16/2008 Hearing result for Motion held on 09/19/2008 09:00 AM: Hearing
Vacated
09/19/2008 Reply to Counterclaim (Bengoechea for Terrance Zinman)
09/26/2008 Motion to Compel Sanctions
09/26/2008 Motion to Shorten Time
09/26/2008 Affidavit of Shane 0 Bengoechea in Support of Motion to Compel
09/26/2008 Affidavit of Terrance Zinman in Support of Motion to Compel
09/26/2008 Notice Of Hearing 10.1.08 @ 1:45 pm ..
09/26/2008 Hearing Scheduled (Motion to Compel 10/01/2008 01 :45 PM)
09/30/2008 Defendan!slCounterclaimants' Objection to Plaintiffs' Motion to
Shorten Time
https://www.idcourts.us/repository/caseNumberResults.do
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Affidavit of Shelly H Cozakos in Support of
09/30/2008 DefendantslCounterclaimants' Objection to Plaintiffs' Motion to
Shorten Time
Hearing result for Motion to Compel held on 10/01/2008 01:45 PM:
1 1/2008 District Court Hearing Held Court Reporter: No Court Reporter
100 Number of Transcript Pages for this hearing estimated: Less than 100
Pages
10/01/2008 Hearing Scheduled (Motion to Compel 10/15/2008 01 :00 PM)
10/08/2008 Motion to Quash SUbpoena
10/09/2008 Affidavit of Shelly H Cozakos in Support of Defendant Hammerdog,
Inc's Motion to Quash Subpoena
10/09/2008 Defendants' Memorandum in Opposition to Plaintiffs' Motion to
Compel and in Support of Motion to Quash Subpoena
10/10/2008 Amended Notice of Hearing (10/15/08 @ 1pm)
10/1412008 Plaintiffs Objection to Defendant Hammerdog, Inc's Motion to Quash
Subpoena
Hearing result for Motion to Compel held on 10/15/200801:00 PM:
10/15/2008 District Court Hearing Held Court Reporter: Penny Tardiff Number of
Transcript Pages for this hearing estimated: Less than 100 Pages
10/15/2008 Hearing Scheduled (Scheduling Conference 10/29/2008 02:30 PM)
10/15/2008 Hearing Scheduled (Jury Trial 04/20/200908:30 AM)
10/15/2008 Order for Scheduling Conference and Order Re: Motion Practice
10/15/2008 Notice ofTrial Setting and Order Governing Further Proceedings
10/28/2008 Stipulation for Scheduling and Planning
10/29/2008 Hearing result for Scheduling Conference held on 10/29/200802:30
PM: Heanng Vacated
11/04/2008 Order Denying Motion to Compel & Granting Motion to Quash
Subpoena
1210412008 Notice Of Service
12104/2008 Notice OfTaking Deposition of T Zinman
12/05/2008 Notice Of Service of Discovery
1211012008 NoticE7 Of Substitution Of Counsel (Trout for Bengochea forALL
Plalnliffs)
01/02/2009 (3)Notice Of Service
01/07/2009 Amended Notice ofTaking Deposition ofTerrance Zinman
02/05/2009 Notice OfTaking Deposition Duces Tecum of Dennis Ryan
02/05/2009 Second AmE7nded Notice Of Taking Deposition Duces Tecum of
Terranced Zinman
02105/2009 Notice Of Taking Deposition Duces Tecum of Bryan Coleman
02111/2009 Third Amended Notice OfTaking Deposition ofTerrance Zinamn
02118/2009 Amended Notice of Deposition of Dennis Ryan
02118/2009 Amended Notice of Deposition of Bryan Coleman
02118/2009 Motion for Order to Compel Discovery
02118/2009 Affidavit of Cynthia Yee Wallace
02118/2009 Memorandum in Support of Motion for Order to Compel Discovery
02/18/2009 Notice Of Hearing re Motion for Order to Compel Discovery
(03.04.09@2:45pm)
02/18/2009 Hearing Scheduled (Motion to Compel 03/04/2009 02:45 PM)
Notice Of Service RE: Plaintiffl Counterdefendant Terrance Zinmans
02124/2009 Supplemental Responses to Defendants First Set of Interrogatories
and First Set of Requests for Production of Documents
02124/2009 Motion to Vacate Trial Setting
02124/2009 Affidavit of Kim Trout In Support Of Motion to Vacate Trial Setting
02124/2009 Memorandum in Support of Motion to Vacate Trial Setting
02125/2009 Moti.on to Expedite Hearing on Plaintiff's Motion to Vacate Trial
Setllng
02125/2009 Affidavit of Kim J. Trout in Opposition to Defendant's Motion for Order
to Compel
02127/2009 Order Re: Motion to Expedite Hearing
03/04/2009 Supplemental Affidavit of Cynthia Yee-Wallace in support of
Defendants' Counterclaimants; Motion for Order to Compel
03/04/2009 Second Amended Notice of Taking Deposition
Hearing result for Motion to Compel held on 03/04/2009 02:45 PM:
District Court Hearing Held Court Reporter: No Court Reporter
03/04/2009 Number of Transcript Pages for this hearing estimated: Less than 100
Pages
03/05/2009 (2) Notices Of Service
https://www.idcourts.us/repository/caseNumberResults.do
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03/06/2009 Notice Vacating Second Amended Notice of Taking Deposition
03/12/2009 Notice Of Service Re: Plaintiffs First Set of Interrogatories and
Requests for Production of Documents to Defendants
03/16/2009 Plaintiffs Motion to Enlarge Number of Interrogatories
03/16/2009 Memorandu.m in Support of Plaintiffs Motion to Enlarge Number of
Interrogatones
03/26/2009 Stipulation to Set Trial Deadlines
03/30/2009 Hearing result for Jury Trial held on 04/20/2009 08:30 AM: Hearing
Vacated
03/30/2009 Order Re: Stipulation to Set Trial and Deadlines
03/30/2009 Hearing Scheduled (Jury Trial 06/22/2009 09:00 AM)
03/30/2009 Notice Of Hearing
03/30/2009 Hearing Scheduled (Hearing Scheduled 04/15/2009 02:45 PM)
04/07/2009 Order Gra~ting in Part Defs/Counterclaimants' Motion for Order to
Compel Discovery
04/08/2009 Memorandu.m in Opposition to Motion to Enlarge Numberof
Interrogatones
04/08/2009 Affidavit in Support of Memoran.dum in Opposition to Motion to
Enlarge Number of Interrogatones
04/13/2009 Second Amended Notice ofTaking Video Deposition
04/13/2009 Third Amended Notice of Taking Video Deposition
04/14/2009 Ex Parte Motion to Alter Time to File Affidavit in Support Motion for
Summary Judgment
04/14/2009 Affidavit of Cynthia Yee-Wallace in Support of Ex Parte Motion to
Alter Time to File Affidavit in Support Motion for Summary JUdgment
04/14/2009 Third Amended Notice of Continued Taking Video Deposition
04/15/2009 Hea~ng result for Hearing Scheduled held on 04/15/2009 02:45 PM:
Heanng Vacated
04/15/2009 Hearing Scheduled (Motion for Summary JUdgment 06/03/2009 03:00
PM)
04/17/2009 Notice Of Service
04/20/2009 Plaintiffs Motion for Protective Order
04/20/2009 Affidavit of Kim J. Trout in Support of Plaintiffs Motion for Protective
Order
Stipulation RE: Plaintiffs' Motion To Enlarge Number Of
04/21/2009 Interrogatories Pursuant To IRCP 33(a)(3) and Defendants' Ex Parte
Motion To Alter Time To File Affidavit In Support Motion For
Summary Judgment
04/21/2009 Notice of Hearing Re: Protective Order 5.13.09@2:45PM
04/21/2009 Hearin~ Scheduled (Motion 05/13/2009 02:45 PM) Motion for
Protective Order
04/23/2009 Notice Of Service
05/01/2009 Plaintiffs Responses .to First Set of Interrogatories and First Set of
Requests for Production of Documents
05/01/2009 Plaintiffs Lay Witness Disclosure
05/01/2009 Notice Of Service
05/06/2009 Motion For Summary Judgment
05/06/2009 Plaintiffs Memorandum in Support of Motion
05/06/2009 Notice Of Hearing Re: Motion for Summary Judgment
6.3.09@3:00PM
05/07/2009 Affidavit of Kim J Trout in Support of Motion
05/07/2009 Defendant's Motion For Summary Judgment
05/07/2009 Affidavit In Support Of Motion for Summary JUdgment (2)
05/07/2009 Memorandum in Support of Summary Judgment
05/07/2009 Notice Of Hearing (Motion for Summary Judgment 06/03/2009 03:00
PM)
05/07/2009 Affidavit of David Cooper CPA
05/07/2009 Affidavit of Terrance Zinman
05/12/2009 Motion to Vacate Trial Setting
05/12/2009 Affidavit in Support of Motion to Vacate Trial Selting
05/12/2009 Notice Of Hearing
05/12/2009 H~aring Scheduled (Motion OS/27/2009 02:45 PM) Motion to Vacate
Tnal Selling
05/13/2009 Notice Of Service
05/13/2009 Hearing result for Motion held on 05/1312009 02:45 PM: District Court
Hearing Held Court Reporter: No Court Reporter Number of
https://www.idcourts.us/repository/caseNumberResults.do
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Transcript Pages for this hearing estimated: Less than 100 Pages
Motion for Protective Order
05/15/2009 Affidavit In Support Of Motion of Motion to Compel
05/15/2009 Memorandum in Support of Motion to Compel
OS/20/2009 Notice Of Service
OS/20/2009 Defendants/Counterclaimants Motion for Rule 56(f) Continuance
OS/20/2009 Second ~otion for Order to Compel Discovery and Motion for Rule 37
(b) SanctIons
OS/20/2009 (2) Affidavit of Cynthia Yee-Wallace
OS/20/2009 Affidavit of Tim Resler
Memorandum in Support of Defendants/Counterclaimants Second
OS/20/2009 Motion for Order to Compel Discovery and Moiton for Rule 37(d)
Sanctions
OS/20/2009 Defendants Memorandum in Opposition to Plaintiffs Motion for
Summary Judg ment
OS/20/2009 Notice Of Hearing (05/27/09 @ 2:45pm)
OS/20/2009 Memorandum in Opposition to the Motion for Summary Judgment
OS/20/2009 Affidavit of Terrance Zinman
OS/20/2009 Motion for Postponement of Hearing
OS/20/2009 Affidavit of Kim J Trout in Support of Motion for Postponement
OS/20/2009 Memorandum in Support of Motion for Postponement
OS/20/2009 Plaintiffs Rebuttal Expert Witness Disclosu res
OS/22/2009 Affidavit of Kevin Kluckhoh n
OS/22/2009 Notice Of Hearing (05/27/09 @ 2:45pm)
OS/22/2009 (2) Affidavit Of Service (05/19/09)
OS/22/2009 (2) Fourth Amended Notice ofTaking Depsition
OS/22/2009 Notice Of Taking Deposition
OS/26/2009 Motion to Expedite Hearing on Secong Motion for Protection Order
OS/26/2009 Second Motion for Protective Order
OS/26/2009 Affidavit In Support Of Motion for Protective Order
OS/26/2009 Notice of Hearing (Motion For Protective Order OS/27/2009 11 :00 AM)
Hearing result for Motion For Protective Order held on OS/27/2009
11:00 AM: District Court Hearing Held Court Reporter: No Court
OS/27/2009 Reporter Number of Transcript Pages for this hearing estimated: Less
than 100 Pages
Hearing result for Motion held on OS/27/2009 02:45 PM: District Court
Hearing Held Court Reporter: No Court Reporter Number of
OS/27/2009 Transcript Pages for this hearing estimated: Less than 100 Pages
Motion to Vacate Trial Setting Motion for Order to Compel Discovery
and Motion for Rule 37(b)Sanctions. Motion to Compel
OS/27/2009 Hearing result for Motion for Summary Judgment held on 06/03/2009
03:00 PM: Hearing Vacated
OS/27/2009 Hearing Scheduled (Motion for Summary Judgment 06/11/2009 02:00
PM)
OS/29/2009 Stipulated Protective Order
OS/29/2009 Order Granting, In Part, Plaintiff's Motion to Compel
OS/29/2009 Order Denying Plaintiff's 2nd Motion for Protective Order
OS/29/2009 Order Granting Defs 2nd Motion for Order to Compel Discovery and
for Rule 37(b) Sanctions
OS/29/2009 Order Re: Motions for Rule 56(f) Continuances
OS/29/2009 Order Denying Plaintiff's Motion to Vacate Trial Setting
OS/29/2009 Notice Of Service
OS/29/2009 Second Amended Notice of Continued Deposition
OS/29/2009 Fifth Amended Notice of Continued Deposition
06/01/2009 Third Amended Notice of Taking Continued Deposition
06/0212009 Rul756(f) Motion for Postponement of Hearing on Defendants'Mollon for Summary Judgment
Affidavit of Kim J Trout in Support of Plaintiffs' Rule 56(f) Motion for a
06/02/2009 Postponement of Hearing on Defendants' Motion for Summary
Judgment
06/03/2009 Ex Parte Motion for Out of Slate Depositons of Tamar Orichian
06/04/2009 Notice ofTaking Deposition Duces Tecum ofThomas J South
06/05/2009 Order for ~ss~ance of Subpoena for The Out-of-State Deposition of
Tamar Onchlan
06/05/2009 Commission to Take Out of State Deposition
06/05/2009 Affidavit of Reid Hay in Support of Plaintiffs Motion for Summary
https://www.idcourts.us/repository/caseNumberResults.do
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JUdgment
06/05/2009 Supplemental Affidavit of Terrance Zinman in Support of Plaintiffs
Motion for Summary JUdgment
06/05/2009 Plaintiffs Reply Memorandum in Support of Plaintiffs Motion for
Summary Judgment
06/05/2009 Notice Of Service
12009 Reply to Plaintiffs Memorandum in Opposition to the
06/05 DefendantslCounterclaimants Motion for Summary JUdgment
06/05/2009 Affidavit of Cynthia Yee-Wallace
06/05/2009 Affidavit of Tim Resler
06/08/2009 Fourt ~,:"ended Notice of Taking Continued Videotape & Telephonic
Deposition
06/09/2009 Hearing result for Motion for Summary JUdgment held on 06/11/2009
02:00 PM: Hearing Vacated
06/09/2009 Hearing Scheduled (Motion for Summary JUdgment 06/15/200903:00
PM)
06/09/2009 Plaintiff's Second .Motion for Order to Compel Discovery and Motion
for Rule 37 Sanctions
06/09/2009 Supplemental Affidavit in Support of Motion for Summary Judgment
06/09/2009 Amended Notice ofTaking Deposition Duces Tecum
06/10/2009 Ex Parte Motion for Extension of Time
06/10/2009 Plaintiff's Motion to Expedite Hearing on Plaintiffs' Second Motion for
Order to Compel Discovery and for Rule 37 Sanctions
06/10/2009 Affidavit of Kim J Trout in Support of Plaintiffs' Second Motion to
Compel
06/10/2009 Memorandum in Support of Plaintiffs' Second Motion for Order to
Compel Discovery and Motion for Rule 37(d) Sanctions
06/10/2009 Motion for Extension to Supplement Reply to Opposition to Motion for
Summary Judgment & Affidavit of Cynthia Yee-Wallace in Support
06/10/2009 Order Granting Motion for Extension to Supplement Reply to
Opposition to Motion for Summary Judgment
06/10/2009 Plaintiff's Expert Witness Disdosure Pursuant to I.R.C.P. 26(b)(4)
06/11/2009 Notice of Change of Change of Address
06/12/2009 Order Re: Plaintiff's Motion to Epedite Hearing on Plaintiff's Second
Motion for Order to Compel Discovery and Rule 37 Sanctions
06/12/2009 Reply to Memo in Opposition to Motion for Summary Judgment
06/12/2009 Affidavit in Support of Reply to Memo in Opposition to Motion for
Summary Judgment
06/12/2009 Motion for Rule 37b Sanctions
06/12/2009 Affidavit In Support Of Motion
06/12/2009 Memorandum in Support of Motion
06/12/2009 Notice Of Hearing (6-15-09@2pm) Motion for Sanctions
06/15/2009 Memorandum in Opposition to Motion for Order to Compel
06/15/2009 Affidavit of Kimberly L Sampo In Support of Memorandum
06/15/2009 Affidavit of Cynthia Yee Wallace in Support of Memorandum
06/15/2009 Motion in Limine
06/15/2009 Affidavit of Cynthia Yee Wallace in Support of Motion
06/15/2009 Memorandum in Support of Motion in Limine
06/15/2009 Errata to Memorandum in Support of DefslCounterClaimant's Motion
for Summary Judgment
06115/2009 Notice Of Service
06/15/2009 DefendantslCounterclaimants Witness List
06/15/2009 DefendantlCounterclaimants Exhibit List
06/15/2009 Plaintiffs Proposed Exhibit List
06/15/2009 PlaintiffslCounterdefendants Proposed Jury Instructions
06/15/2009 District Court Hearing Held Court Reporter: Penny Tardiff Number of
Transcript Pages for this hearing estimated: More than 100 Pages
06/16/2009 DefendantslCounterclaimaints' Proposed Jury Instructions
Hearing result for Motion for Summary Judgment held on 06/15/2009
03:00 PM: District Court Hearing Held Court Reporter: Penny Tardiff
06/17/2009 Number of Transcript Pages for this hearing estimated: Approx. 200
Pages Motion for Sanctions
06/17/2009 Revised Exhibit List
06/18/2009 Motion to Vacate Trial Setting
06/18/2009 Affidavit of Kim J Trout
06/18/2009 Supplemental Expert Witness Disclosure
https://www.idcourts.us/repository/caseNumberResults.do
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06/18/2009 Hearing Scheduled (Motion 06/19/2009 09:45 AM)
06/18/2009 Plaintiff's Witness list
06/18/2009 Plaintiff's Exhibit List
06/18/2009 Defendant's Pre Trial Memorandum RE Damages
06/18/2009 Affidavit of Tara mcDowell CPA
06/18/2009 Affidavit of Shelly Cozakos Shannahan in Opposition to Plaintiff's
Third Motion to Vacate Trial Setting
06/18/2009 Me~orandum in Opposition to Plaintiff's Third Motion to Vacate Trial
Setting
Hearing result for Motion held on 06/19/2009 09:45 AM: District Court
06/19/2009 Hearing Held Court Reporter: Penny Tardiff Number of Transcript
Pages for this hearing estimated: More than 100 Pages
06/19/2009 Defendant's Proposed Jury Instructions
06/22/2009 Hearing result for Jury Trial held on 06/22/2009 09:00 AM: Hearing
Vacated
06/22/2009 Hearing Scheduled (Jury Trial 06/23/2009 08:30 AM)
06/22/2009 Motion for ReC?nsideration of June 15 20089 Oral Ruling and
Memorandum In Support Thereof
06/22/2009 Objecti~n to Court's Proposed Original Opening and During Trial Jury
Instructions
06/22/2009 DefendantslCounterclaimants Second Revised Exhibit List
06/22/2009 Plaintiff's Second Revised Exhibit List
06/22/2009 Notice Of Service
06/22/2009 Plaintiff's Third Supplimental Witness List
District Court Hearing Held Court Reporter: No Court Reporter
06/22/2009 Number of Transcript Pages for this hearing estimated: less than 100
Pages
06/23/2009 District Court Hearing Held Court Reporter: Jeanne Hirmer Number of
Transcript Pages for this hearing estimated: less than 100 Pages
Hearing result for Jury Trial held on 06/23/2009 08:30 AM: District
06/25/2009 Court Hearing Held Court Reporter: Jeanne Hirmer Number of
Transcript Pages for this hearing estimated: less than 100 Pages
Connection: Public
https://www.idcourts.us/repository/caseNumberResults.do
Page 60f6
7/16/2009000293
   h    
       
    
    
       
      
          
      
           
 
           
          
         
     
            
 
        
           
    
           
 
      
      
    
      
         
            
 
           
          
           
          
          
  
 
  
1 /  
Session: Williamson06220 o
Session: 'Williamson062209
Session Date: 2009/06/22
Judge: Williamson, Darla
Reporter: Reporter, No Court
Clerk (s) :
Korsen, Janine
State Attorneys:
Alidjani, Fafa
Dinger, John
Haws, Gabriel
Koole, Holly
Longhurst, Jill
Public Defender(s) :
Lojek, Michael
O'Daniel, Erik
Odessey, Ed
Rolfsen, Eric
Smith, Lawrence
Steveley, Craig
Prob. Officer(s):
Court interpreter(s) :
Case ID: 0001
Division: DC
Session Time: 13:22
Page 1
Courtroom: CRS09
Case Number: CVOC0812649
Plaintiff: Zinman
Plaintiff Attorney: Trout, Kim
Defendant: Resler
Co-Defendant(s) :
Pers. Attorney: Cozakos, Shelley
State Attorney:
Public Defender:
2009/06/22
13:41:31 - Operator
Recording:
13:41:31 - New case
Resler,
EXHIBIT
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Session: Williamson06220 n
'13:4i:58 - Judge: Williamson, Darla
advises we have no Court Reporter today.
13:43:25 - Judge: Williamson, Darla
comments regarding the objections to the Jury Instructions.
13:45:05 - Plaintiff Attorney: Trout, Kim
comments regarding Mr. Cooper's affidavit & the Motion for R
econsideration.
13:48:29 - Judge: Williamson, Darla
comments with Mr. Trout's interspersed comments.
13:57:57 - Pers. Attorney: Cozakos, Shelley
comments.
13:58:00 - Judge: Williamson, Darla
comments.
13:58:20 - Pers. Attorney: Cozakos, Shelley
comments and argues in opposition with the Ct's interspersed
comments.
14:04:52 - Plaintiff Attorney: Trout, Kim
comments with the Ct's interspersed comments.
14:06:44 - Pers. Attorney: Cozakos, Shelley
comments with the Ct's interspersed questions.
14:15:27 - Plaintiff Attorney: Trout, Kim
comments with the Ct's interspersed comments.
14:23:10 - Pers. Attorney: Cozakos, Shelley
comments.
14:24:05 - Plaintiff Attorney: Trout, Kim
comments.
14:24:41 - Judge: Williamson, Darla
comments.
14:24:50 - Plaintiff Attorney: Trout, Kim
comments.
14:25:19 - Pers. Attorney: Cozakos, Shelley
comments.
14:25:21 - Judge: Williamson, Darla
comments and inquires.
14:25:28 - Pers. Attorney: Cozakos, Shelley
responds.
14:26:47 - Judge: Williamson, Darla
comments.
14:27:04 - Pers. Attorney: Cozakos, Shelley
comments.
14:27:22 - Judge: Williamson, Darla
comments.
14:27:36 - Plaintiff Attorney: Trout, Kim
comments.
14:27:41 - Judge: Williamson, Darla
comments as to the conversion issue.
14:28:20 - Pers. Attorney: Cozakos, Shelley
comments.
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Session: Williamson06220-
'14:28:27 - Judge: Williamson, Darla
comments.
14:29:13 - Plaintiff Attorney: Trout, Kim
comments with the Ct's interspersed questions.
14:32:36 - Pers. Attorney: Cozakos, Shelley
comments with the Ct's interspersed comments.
14:33:03 - Plaintiff Attorney: Trout, Kim
comments with the Ct's interspersed questions.
14:33:16 - Judge: Williamson, Darla
will reserve ruling on this until she hears all of the evide
nce.
14:34:02 - Judge: Williamson, Darla
comments regarding the Jury Instructions.
14:34:58 - Other: Elkin, Vicky
comments.
14:35:03 - Judge: Williamson, Darla
comments regarding the opening Jury Instructions.
14:35:35 - Pers. Attorney: Cozakos, Shelley
comments.
14:35:40 - Judge: Williamson, Darla
comments and inquires.
14:36:29 - Pers. Attorney: Cozakos, Shelley
responds.
14:37:01 - Judge: Williamson, Darla
comments.
14:37:12 - Pers. Attorney: Cozakos, Shelley
comments.
14:37:19 - Judge: Williamson, Darla
comments.
14:38:11 - Other: Elkin, Vicky
comments.
14:39:22 - Judge: Williamson, Darla
calls Corey Keller from the Supreme Court re: the video con
ference call.
14:41:25 - Plaintiff Attorney: Trout, Kim
comments with Corey Keller's interspersed comments.
14:43:13 - Judge: Williamson, Darla
comments with Corey Keller's interspersed comments.
14:44:19 - Plaintiff Attorney: Trout, Kim
comments and requests this coming Friday.
14:44:30 - Judge: Williamson, Darla
would prefer 8:30.
14:44:40 - Plaintiff Attorney: Trout, Kim
advises of the time change in Hawaii so that early won't wor
k.
14:44:54 - Other: Keller, Corey
advises it is full in the morning there too.
14:45:06 - Judge: Williamson, Darla
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Session: Williamson06220-
inquires when he can do it.
14:45:12 - Other: Keller, Corey
comments.
14:45:23 - Judge: Williamson, Darla
inquires.
14:45:25 - Plaintiff Attorney: Trout, Kim
responds & requests 1:30 or 2:00.
14: 45: 44 - Judge: Williamson, 'Darla
comments.
14:45:47 - Pers. Attorney: Cozakos, Shelley
comments.
14:45:49 - Plaintiff Attorney: Trout, Kim
comments.
14:45:51 - Judge: Williamson, Darla
comments.
14:45:59 - Other: Keller, Corey
comments with the Ct's interspersed comments.
14:46:49 - Judge: Williamson, Darla
requests 1:00 Thursday afternoon.
14:47:03 - Other: Keller, Corey
will try to move the other appointment and get the room at t
hat time.
14:47:32 - Judge: Williamson, Darla
inquires.
14:47:40 - Other: Keller, Corey
responds.
14:47:46 - Judge: Williamson, Darla
comments.
14:47:48 - Plaintiff Attorney: Trout, Kim
comments.
14:48:16 - Judge: Williamson, Darla
comments.
14:48:24 - Other: Keller, Corey
comments.
14:48:30 - Judge: Williamson, Darla
comments with Mr. Keller's interspersed comments.
14:49:22 - Judge: Williamson, Darla
comments regarding Jury Instruction #1.
14:49:35 - Pers. Attorney: Cozakos, Shelley
comments.
14:51:21 - Judge: Williamson, Darla
comments and inquires.
14:53:36 - Pers. Attorney: Cozakos, Shelley
responds.
14:54:07 - Other: Elkin, Vickie
comments.
14:54:12 - Judge: Williamson, Darla
comments as to Jury Instruction #2 and agrees with it.
Page 4
000297
 
      
    
 
    
 
     
      
      
 
     
 
     
 
    
 
    
      
    
    
    
             
  
    
 
    
 
    
 
     
 
    
 
    
 
    
      
    
     
     
 
    
   
     
 
    
 
    
          
  
Session: Williamson06220-
14:54:28 - Pers. Attorney: Cozakos, Shelley
is fine with it.
14:55:14 - Other: Elkin, Vickie
comments.
14:55:25 - Pers. Attorney: Cozakos, Shelley
comments.
14:55:33 - Judge: Williamson, Darla
comments.
14:56:02 - Other: Keller, Corey
is on the phone again and advises they cancelled that servic
e about 9 months
14:56:13 - Other: Keller, Corey
ago.
14:56:39 - Other: Scott
from the Supreme Court comments with the Ct's interspersed q
uestions.
14:57:01 - Other: Keller, Corey
comments.
14:57:14 - Judge: Williamson, Darla
comments and proposes that he testify by telephone.
14:57:37 - Pers. Attorney: Cozakos, Shelley
objects to that.
14:57:45 - Judge: Williamson, Darla
comments.
14:57:51 - Pers. Attorney: Cozakos, Shelley
comments.
14:58:28 - Judge: Williamson, Darla
comments.
14:58:30 - Plaintiff Attorney: Trout, Kim
comments.
14:59:18 - Pers. Attorney: Cozakos, Shelley
comments.
14:59:38 - Plaintiff Attorney: Trout, Kim
comments.
15:00:06 - Judge: Williamson, Darla
comments.
15:00:17 - Pers. Attorney: Cozakos, Shelley
comments.
15:00:37 - Judge: Williamson, Darla
comments.
15:01:02 - Plaintiff Attorney: Trout, Kim
comments.
15:01:04 - Pers. Attorney: Cozakos, Shelley
comments.
15:01:11 - Plaintiff Attorney: Trout, Kim
comments and advises the location of the vacation is not reI
evant.
15:01:29 - Judge: Williamson, Darla
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Session: Williamson06220
comments and advises it is irrelevant and advises he can now
work him into
15:02:24 - Judge: Williamson, Darla
his case any time.
15:02:50 - Pers. Attorney: Cozakos, Shelley
comments.
15:03:04 - Judge: Williamson, Darla
comments as to Jury Instruction #5.
15:06:06 - Pers. Attorney: Cozakos, Shelley
is fine with that.
15:06:12 - Judge: Williamson, Darla
comments as to Page 8.
15:06:43 - Other: Elkin, Vickie
comments.
15:06:46 - Judge: Williamson, Darla
comments and inquires.
15:06:54 - Pers. Attorney: Cozakos, Shelley
responds.
15:07:09 - Judge: Williamson, Darla
comments.
15:07:11 - Other: Elkin, Vickie
comments.
15:07:13 - Pers. Attorney: Cozakos, Shelley
comments.
15:07:32 - Judge: Williamson, Darla
comments.
15:08:36 - Pers. Attorney: Cozakos, Shelley
comments.
15:09:24 - Judge: Williamson, Darla
prefers not to allow Jury questions.
15:09:30 - Judge: Williamson, Darla
inquires.
15:09:32 - Plaintiff Attorney: Trout, Kim
responds.
15:09:39 - Pers. Attorney: Cozakos, Shelley
comments.
15:09:58 - Judge: Williamson, Darla
comments with Ms. Cozakos' interspersed comments.
15:11:11 - Pers. Attorney: Cozakos, Shelley
comments.
15:14:42 - Judge: Williamson, Darla
inquires.
15:14:43 - Pers. Attorney: Cozakos, Shelley
responds.
15:14:45 - Plaintiff Attorney: Trout, Kim
comments.
15:14:47 - Judge: Williamson, Darla
comments.
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Session: Williamson0622(
15:14:49 - Pers. Attorney: Cozakos, Shelley
comments.
15:14:53 - Plaintiff Attorney: Trout, Kim
comments.
15:14:57 - Pers. Attorney: Cozakos, Shelley
comments.
15:15:12 - Judge: Williamson, Darla
comments and inquires.
15:15:15 - Plaintiff Attorney: Trout, Kim
responds.
15:15:17 - Pers. Attorney: Cozakos, Shelley
comments.
15:16:11 - Plaintiff Attorney: Trout, Kim
comments with the Ct's interspersed comments.
15:21:27 - Judge: Williamson, Darla
inquires.
15:21:29 - Pers. Attorney: Cozakos, Shelley
responds.
15:22:26 - Plaintiff Attorney: Trout, Kim
comments.
15:23:10 - Judge: Williamson, Darla
comments and inquires if objections to Security Ticketing to
be a party in
15:23:30 - Judge: Williamson, Darla
this lawsuit.
15:23:32 - Pers. Attorney: Cozakos, Shelley
inquires who would be representing them?
15:23:56 - Plaintiff Attorney: Trout, Kim
advises he is representing them.
15:24:10 - Pers. Attorney: Cozakos, Shelley
comments.
15:24:37 - Judge: Williamson, Darla
inquires.
15:24:39 - Pers. Attorney: Cozakos, Shelley
responds.
15:25:10 - Plaintiff Attorney: Trout, Kim
comments.
15:26:37 - Pers. Attorney: Cozakos, Shelley
comment:3 with the Ct' s interspersed comments.
15:28:18 - Plaintiff Attorney: Trout, Kim
comr1ent ~3 •
15:28:45 - Judge: Williamson, Darla
will no·: put in Security Ticketing LLC as a party.
15:29:42 - Pers. Attorney: Cozakos, Shelley
comnenL3 with the Ct I s interspersed comments.
15:31:58 - Plaintiff Attorney: Trout, Kim
comment:; with the Ct' s interspersed comments.
15:34:01 - ~)ers. Attorney: Cozakos, Shelley
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Session: Williamson06221
comments.
15:34:03 - Plaintiff Attorney: Trout, Kim
comments with the Ct's interspersed comments.
15:36:16 - Judge: Williamson, Darla
thinks it can come in.
15:36:19 - ~ers. Attorney: Cozakos, Shelley
comments with the Ct's interspersed comments.
15:37:07 - Plaintiff Attorney: Trout, Kim
comments.
15:37:22 - Judge: Williamson, Darla
inquires.
15:37:24 - Pers. Attorney: Cozakos, Shelley
responds.
15:37:42 - Judge: Williamson, Darla
inquire;; .
15:37:44 - ~laintiff Attorney: Trout, Kim
respond:3 & advises Mr. Zinman will be his first witness.
15:38:04 - Judge: Williamson, Darla
inquire~; .
15:38:06 - Plaintiff Attorney: Trout, Kim
resj:Jond:, .
15:38:15 - Judge: Williamson, Darla
inquire~ .
15:38:21 - ~laintiff Attorney: Trout, Kim
res:;:)ond:; .
15:38:44 - ~ers. Attorney: Cozakos, Shelley
comment:~ .
15:39:26 - Judge: Williamson, Darla
inq'.lire, as to how long this trial will take now.
15:39:3G - ;Jlaintiff Attorney: Trout, Kim
wil~ be done by Monday.
15:39:40 --'ers. Attorney: Cozakos, Shelley
comllent.; & advises they agreed Mr. Fuhrman can be taken out
of orde:~.
15:39:51 - :'laintiff Attorney: Trout, Kim
comnent:' .
15:40:0; - '!'ldge: Williamson, Darla
inquire, .
15:40:17 -:rs. Attorney: Cozakos, Shelley
respond: .
15: 40: 3) - ,'udge: Williamson, Darla
comnent 3.
15:40:3~ - -':rs. Attorney: Cozakos, Shelley
con'~,ent ' .
15:40:4. - ~~intiff Attorney: Trout, Kim
con, lent ..
15:40:4'j - ,,::s. Attorney: Cozakos, Shelley
con~":ent :.
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Session: Willia' ,son0622
..
15:40:52 - uudge: Williamson, Darla
comment:; & advises each side to tell the other side who they
are go',g to
15:41:07 - ~dge: Williamson, Darla
call th ' next day.
15:41:10 - :~intiff Attorney: Trout, Kim
comment
15:41:23 - .~dge: Williamson, Darla
comment:..: and advises they can bring in their exhibit.
15:42:18 - ,.'2rs. Attorney: Cozakos, Shelley
will am' .d the exhibit list then and inquires.
15: 42: 29 - ,~dge: Williamson, Darla
respond, & advises Ms. Cozakos gets an opportunity to talk t
o the n ',7 witness
15:43:00 -laintiff Attorney: Trout, Kim
comment.' .
15:43:29 -ers. Attorney: Cozakos, Shelley
comment:'
15:43:30 - aintiff Attorney: Trout, Kim
comment'
15: 43: 33 - , 'J!ige: Williamson, Darla
comment & allows her to talk to him before hand.
15:44:22 - 'perator
Stop re· ording: (On Recess)
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Session: Williamson062309
Session: williamson062309
Session Date: 2009/06/23
Judge: Williamson, Darla
Reporter: Hirmer, Jeanne
Clerk(s) :
Korsen, Janine
State Attorney(s) :
Alidjani, Fafa
Dinger, John
Haws, Gabriel
Koole, Holly
Longhurst, Jill
Public Defender(s):
Lojek, Michael
O'Daniel, Erik
Odessey, Ed
Rolfsen, Eric
Smith, Lawrence
Steveley, Craig
Prob. Officer(s):
Court interpreter(s):
Case ID: 0001
Division: DC
Session Time: 08:15
Courtroom: CR510
Page 1
Case number: CVOC0812649
Plaintiff: Zinman
Plaintiff Attorney: Trout, Kim
Defendant: Resler
Co-Defendant(s) :
Pers. Attorney: Shannahan, Shelley
State Attorney:
Public Defender:
2009/06/23
10:08:17 - Operator
Recording:
10:08:17 - New case
Resler,
10:08:40 - Judge: Williamson, Darla
calls the case.
10:08:43 - Plaintiff Attorney: Trout, Kim
comments.
10:08:56 - Judge: Williamson, Darla
inquires.
10:08:57 - Plaintiff Attorney: Trout, Kim
responds as to a settlement.
10:09:03 - Pers. Attorney: Shannahan, Shelley
puts the settlement on the record _advises the Def will redeem the
EXHIBIT
I ItC".1J
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Session: Williamson062309
1,0: 09 :23 - Pers. Attorney: Shannahan, Shelley
membership for $650,000, in addition to that, Mr. Resler will pay his entire
10:09:38 - Pers. Attorney: Shannahan, Shelley
interest 98th _Tower LLC to the Plaintiff. A promissory note for 10 years,
10:10:08 - Pers. Attorney: Shannahan, Shelley
monthly payments $5039 for two years, the remaining 8 years, $5842 per
10:10:31 - Pers. Attorney: Shannahan, Shelley
month. Baloon payment at the end. Simple interest is at 7%.
10:10:50 - Judge: Williamson, Darla
inquires.
10:10:53 - Pers. Attorney: Shannahan, Shelley
advises the first payment is due August 1st 2009.
10:11:00 - Judge: Williamson, Darla
inquires. Baloon payment is due July 1 2019.
10:11:20 - Pers. Attorney: Shannahan, Shelley
comments.
10:11:28 - Judge: Williamson, Darla
inquires.
10:11:30 - Pers. Attorney: Shannahan, Shelley
responds. The note will be secured up to 51%.
10:12:46 - Judge: Williamson, Darla
inquires.
10:12:51 - Pers. Attorney: Shannahan, Shelley
responds _would like a grace period of 10 days.
10:13:13 - Judge: Williamson, Darla
comments.
10:13:18 - Plaintiff Attorney: Trout, Kim
is ok with that.
10:13:27 - Judge: Williamson, Darla
inquires.
10:13:33 - Pers. Attorney: Shannahan, Shelley
responds, no transfers of assets without written permission of the
10:14:04 - Pers. Attorney: Shannahan, Shelley
Plaintiff's if so, that will be a default as well.
10:14:12 - Judge: Williamson, Darla
comments.
10:14:17 - Pers. Attorney: Shannahan, Shelley
Def. will provide quarterly statements to the Plaintiff's _annual tax
10:14:57 - Pers. Attorney: Shannahan, Shelley
returns to Mr. Zinman also. No prepayment penalty on the note. Mr. Resler
10:15:25 - Pers. Attorney: Shannahan, Shelley
will dismiss his counterclaim to Mr. Zinman. A refinance would not be
10:17:06 - Pers. Attorney: Shannahan, Shelley
considered a liquidity of the debt. And the dismissal will be with
10:17:22 - Pers. Attorney: Shannahan, Shelley
prejudice.
10:17:33 - Judge: Williamson, Darla
inquires.
10:17:38 - Plaintiff Attorney: Trout, Kim
responds.
10:17:56 - Other: Elkin, Vicky
comments.
10:18:05 - Judge: Williamson, Darla
comments.
10:18:07 - Plaintiff Attorney: Trout, Kim
has nothing in addition to that.
10:18:12 - Judge: Williamson, Darla
inquires as to the refinance of senior creditors.
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Session: Williamson062309
~0:18)27 - Pers. Attorney: Shannahan, Shelley
responds.
10:18:48 - Plaintiff Attorney: Trout, Kim
comments _advises events in the normal course of business would not be
10:19:02 - Plaintiff Attorney: Trout, Kim
considered a liquidity of the debt.
10:19:06 - Judge: Williamson, Darla
inquires as to the Uniform Commercial Code.
10:19:16 - Pers. Attorney: Shannahan, Shelley
advises this would not fall under that.
10:19:28 - Judge: Williamson, Darla
advises if this falls apart, she will enforce this agreement.
10:19:37 - Plaintiff Attorney: Trout, Kim
comments regarding an amendment of the tax returns would be appropriate.
10:21:44 - Judge: Williamson, Darla
inquires as to a 3rd accountant that can prepare the amended tax return.
10:22:02 - Plaintiff Attorney: Trout, Kim
is fine with that.
10:22:04 - Pers. Attorney: Shannahan, Shelley
agrees to that.
10:22:07 - Judge: Williamson, Darla
requests the settlement documents be sent to her within 10 days.
10:22:27 - Plaintiff Attorney: Trout, Kim
comments and will do that.
10:22:34 - Pers. Attorney: Shannahan, Shelley
is fine with that.
10:22:38 - Judge: Williamson, Darla
brings the Jury in to explain to them what happened.
10:23:00 - Operator
Stop recording: (On Recess)
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OR\G\NAL
Thomas G. Walker (ISB 1856)
Mackenzie Whatcott (ISB 5509)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for Defendant, Petra Incorporated
[ttL:~=:"::..:~ ... '.~ =
JUL 16 2009
J DAVID NAVARRO, Clerk
• By E. HOLMES
oEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff,
vs.
PETRA INCORPORATED, an Idaho
corporation,
Defendant.
PETRA INCORPORATED'S
MEMORANDUM IN OPPOSITION TO
PLAINTIFF'S MOTION TO STRIKE
Petra Incorporated ("Petra"), defendant in the above-entitled matter, by and through its
attorneys of record, Cosho Humphrey, LLP, submits this memorandum in opposition to the City
of Meridian's ("Meridian") motion to strike.
(
PETRA INCORPORATED'S MEMORANDUM IN
OPPOSITION TO PLAINTIFF'S MOTION TO STRIKE
471475_2.DOC
Page 1
000306 
 
     
    
   
     
    
   
    
    
    
; =5t1 tv/::: 
   
    
    
 
  
     
          
           
 
            
 
 
 
  
    
    
    
 
 
            
              
      
    
      
S  
  
1. Affidavit of Thomas G. Walker
Meridian argues that paragraphs 2 through 19 and Exhibits "A" through "1" of the
Affidavit of Thomas G. Walker dated June 29, 2009 should be stricken because the
communications and history between the parties prior to Petra's discovery requests are irrelevant.
As noted in Petra's Reply in support of its motion to compel, the Court should consider the
totality of the circumstances, pre- and post filing of the lawsuit in determining whether Petra
exercised good faith in making it motion.
Meridian also argues that it was under no obligation to provide any information or
documentation prior to its filing of the lawsuit. This argument ignores the requirements of the
Construction Management Agreement date August 1, 2006, which required mediation within 60
days of a party's request for mediation. I Petra made the required request and the mediation
session should have been held on or before May 15, 2009. The obvious purpose of this
requirement was an attempt to avoid the costs and expense of full-blown litigation.
As set forth in Petra's Reply, it must establish that it made a good faith attempt to confer
with Meridian. "Relevant Evidence" means evidence having any tendency to make the existence
of any fact that is of consequence to the determination of the action more probable or less
probable than it would be without the evidence. I.R.E. 401. The history between the parties,
even prior to the commencement of litigation, is relevant because it has a tendency to make the
existence of Petra's good faith attempt to confer more probable than it would without such
1 Construction Management Agreement at ~ 8.2.
PETRA INCORPORATED'S MEMORANDUM IN
OPPOSITION TO PLAINTIFF'S MOTION TO STRIKE
471475JDOC
Page 2
000307
      
              
              
             
                 
              
       
              
               
            
                
                
             
                  
             
                 
               
                 
               
       
    
      
 
  
evidence. The past dealings are relevant to Petra's intent and the extent of its attempts to obtain
information and documents from Meridian. In Lane v. Lane (In re Lane), 302 B.R. 75, 79
(Bankr.D.Idaho 2003), the court explained that:
[I]n order to effectuate the underlying policy of the federal rule, a moving party
must include more that a cursory recitation that counsel have been "unable to
resolve the matter." Counsel seeking court-facilitated discovery, instead, must
adequately set forth in the motion essential facts sufficient to enable the court to
pass a preliminary judgment on the adequacy and sincerity of the good faith
conferment between the parties.
Thus, Petra is required to set forth essential facts sufficient to enable the court to decide
on the "adequacy and sincerity of the good faith conferment between the parties." The
communication between the parties and Meridian's continuing bad faith are relevant to Petra's
sincerity and good faith attempt to confer. The Lane court defined "good faith" as follows:
"Good faith" under 37(a)(2)(B) contemplates, among other things, honesty in
one's purpose to meaningfully discuss the discovery dispute ... and faithfulness
to one's obligation to secure information without court action... [G]ood faith
cannot be shown merely through the perfunctory parroting of statutory language
on the certificate to secure court intervention; rather it mandates a genuine
attempt to resolve the discovery dispute through non-judicial means.
Id The communications between the parties and Petra's attempts to obtain records in order to
meaningfully engage in mediation further show Petra's faithfulness to obtain and secure
information without court action. Therefore, Paragraphs 2 through 19 and Exhibits "A" through
"J" are relevant for the purposes of Petra's motion to compel.
Meridian also seeks to strike Paragraphs 2, 3, 6, 7, and 15 of Mr. Walker's affidavit.
Each of these paragraphs is addressed below.
PETRA INCORPORATED'S MEMORANDUM IN
OPPOSITION TO PLAINTIFF'S MOTION TO STRIKE
471475_2.DOC
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1. By letter dated February 24, 2009, the Mayor, Council President,
Purchasing Manager and the Meridian Attorney notified Petra that
Meridian denied Petra's request for additional compensation as shown by
Change Order #2, as supplemented by the additional information and
documentation requested by Meridian.
2. Attached hereto as Exhibit "A" is a true, correct and complete copy of
correspondence dated February 24, 2009 provided to me by Petra
Incorporated.
Meridian objects to Paragraphs 2 and 3 as hearsay. First, the statement in paragraph 1
and the attachment referred to in paragraph 2 are not offered for the truth of the contents. Rather,
the letter is offered as evidence of that the parties were communicating regarding these matters.
Second, even if the letter was offered for the truth of the contents, the exception provided by IRE
802(24) applies because it has the circumstantial guarantee of trustworthiness. Certainly,
Meridian will not deny that Exhibit A is a true, correct and complete copy of correspondence
dated February 24,2009.
6. Under Paragraph 8.2, a mediation session was to occur within 60 days of
Petra's request for mediation. Thus, the mediation should occur on or
before May 15, 2009.
Meridian objects to Paragraph 6 claiming that it is a legal conclusion. There simply is no
legal conclusion contained in this paragraph. As set forth in the previous Paragraph 5 and
Exhibit B, Mr. Walker sent a letter to Mr. Nary requesting mediation under Section 8.2 of the
Construction Management Agreement. That section requires a response from the City of
Meridian within 60 days. Additionally, this paragraph is not being offered for the truth of the
matter asserted or its conclusion regarding the deadline, but rather to show the continuing efforts
PETRA INCORPORATED'S MEMORANDUM IN
OPPOSITION TO PLAINTIFF'S MOTION TO STRIKE
471475_2.DOC
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and good faith attempts to obtain documentation and its general course of conduct with
Meridian.
7. In response to Petra's request for mediation, Meridian hired Kim J Trout
on March 25, 2009 and made a belated request that "all Project Records
be made available for inspection and copying. "
Meridian objects and alleges there is no foundation that the request was "belated." The
prior testimony and correspondence and the attached exhibits show that the City - despite the
passing of nearly a year from the dated Change Order #2 was presented on April 4, 2008 - had
still not addressed in any meaningful way Petra's request for additional compensation. The letter
attached as Exhibit "A" is dated February 24, 2009. As the letter reports that the change order
was submitted on April 4, 2008. Common sense dictates that waiting nearly a year after the
change order was submitted to request all Project Records, constitutes a belated request.
15. I also notified Mr. Trout that Petra was not willing to extend the mediation
date beyond May 15th because Meridian had over a year to conduct
whatever forensic accounting exercise the Council thought was necessary.
Meridian objects to Paragraph 15 and alleges that it lacks foundation. Mr. Walker has
laid the foundation that he is the attorney representing Petra in this matter and clearly is able to
testify to the fact that he notified Mr. Trout that Petra would not extend the mediation date due to
Meridian's failure to conduct an accounting. Meridian provides no explanation for the basis for
this objection.
PETRA INCORPORATED'S MEMORANDUM IN
OPPOSITION TO PLAINTIFF'S MOTION TO STRIKE
471475_2.DOC
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2. Affidavit of Tom Coughlin
Meridian asserts that Mr. Coughlin's affidavit is not relevant because it is based upon
parties' conduct prior to discovery being propounded. Petra's argument set forth above
addresses this issue. The information contained in Mr. Coughlin's affidavit is relevant as it is
necessary for this Court to determine whether Petra acted in good faith. Mr. Coughlin's
testimony shows Petra's cooperation and willingness to assist Meridian in obtaining any and all
necessary documents.
3. CONCLUSION
Based upon the foregoing, Meridian's motion to strike should be denied.
DATED: July 16,2009.
J.J.J.'JHJ..A
Attorneys for De
CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 16th day of July, 2009, a true and correct copy of the
within and foregoing document was served upon:
Kim 1. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
PETRA INCORPORATED'S MEMORANDUM IN
OPPOSITION TO PLAINTIFF'S MOTION TO STRIKE
471475_2.DOC
U.S. Mail
Hand Delivery
Overnight Courier
simile:
mail:
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•KIMJ. TROUT, ISB #2468
TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise,ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Attorneys for Plaintiff
:=+t~ F~~. ~--"
JUL 20~::3
J. DAVID NAVARRO, CierI<
By E. HOLMES
D!':?LJTV
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE CITY OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff,
v.
PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
Case No. CV OC 09-07257
NOTICE OF SERVICE
Pursuant to the Idaho Rules of Civil Procedure, notice is hereby given by the undersigned
party that a copy of Plaintiff's Supplemental Responses to Defendant's First Set of Interrogatories,
Requests for Production of Documents and Requests for Admissions was served upon the following
bye-mail at:
Thomas G. Walker
COSHO HUMPHREY, LLP
800 Park Blvd., Ste. 790
P.O. Box 9518
Boise, ID 83707-9518
Twalker@CoshoLaw.com
DATED this 20th day ofJuly, 2009.
NOTICE OF SERVICE - 1 000312
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By: ~
Kim]. Trout
Attorneys for Plaintiff
TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
-;>
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 20th day of July, 2009, a true and correct copy of the
above and foregoing document was forwarded addressed as follows in the manner stated below:
Thomas G. Walker
MacKenzie Whatcott
COSHO HUMPHREY, LLP
800 Park Blvd., Ste. 790
P.O. Box 9518
Boise, ID 83707-9518
Fax: (208) 639-5609
Hand Delivered
U.S. Mail
Fax
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Email
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KIM J. TROUT, ISB #2468
TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Attorneys for Plaintiff
NOA.~!t2i··: ='~~,M _
JUL 202009
J. DAVID NAVARRO, Clerk
ByE. HOLMES
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE CITY OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff,
v.
PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
STATE OF IDAHO )
) :ss
County of ADA )
Case No. CV OC 09-7257
SUPPLEMENTAL AFFIDAVIT OF KIM
J. TROUT IN SUPPORT OF
PLAINTIFF'S MEMORANDUM IN
OPPOSITION TO PETRA
INCORPORATED'S MOTION TO
COMPEL THE CITY OF MERIDIAN TO
(1) ANSWER INTERROGATORIES, (2)
RESPOND TO REQUESTS FOR
PRODUCTION, AND (3) RESPOND TO
REQUESTS FOR ADMISSION
AND
MOTION FOR SANCTION UNDER
RULES 26(f) AND 37(a) AND (c)
( ~,)
1./1 "
KIM J. TROUT, being duly sworn upon oath, deposes and says:
1. I am at least eighteen (18) years of age and am competent to testify regarding the
matters set forth herein.
SUPPLEMENTAL AFFIDAVIT OF KIM J. TROUT IN SUPPORT OF PLAINTIFF'S MEMORANDUM IN
OPPOSITION TO PETRA INCORPORATED'S MOTION TO COMPEL THE CITY OF MERIDIAN TO (1)
ANSWER INTERROGATORIES, (2) RESPOND TO REQUESTS FOR PRODUCTION, AND (3) RESPOND TO
REQUESTS FOR ADMISSION
AND MOTION FOR SANCTION UNDER RULES 26(t) AND 37(a) AND (c) - 1
000314( ~ 
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2. I am a member of the law firm of TROUT • JONES. GLEDHILL. FUHRMAN, P.A.,
representing the Plaintiff in this matter, and I make the following statements based upon my own
personal knowledge.
3. As of the date of this Affidavit, the undersigned has yet to receive any response to
the foregoing correspondence to defense counsel and therefore I assume that neither Defense
Counsel nor Defendant Petra have any interest in conducting a mediation in this matter.
4. Attached hereto as Exhibit "A", is a true and correct copy of the Construction
Management Agreement executed by the parties on or about August 1, 2006.
5. Contrary to the representations made by Defense Counsel in this matter, the
complete clause related to mediation can be found at page 17, Bates Number Petra 50020, and
reads as follows:
8.2 Mediation
All Claims shall be subject to mediation as a condition precedent to the
institution of legal or equitable proceedings by either party. Request for
mediation shall be filed in writing with the other party to this Agreement.
The request may be made concurrently with the filing of a legal or
equitable proceeding but, in such event, mediation shall proceed in
advance of legal or equitable proceedings, which shall be stayed
pending mediation for a period of 60 days from the date of filing,
unless stayed for a longer period by agreement of the parties or court
order. The parties shall endeavor to mutually agree on an
independent, professional mediator within 15 days of the request for
mediation. The parties shall endeavor to have the mediation
completed within 60 days of the request for mediation. The parties
shall share the mediator's fee and any filing fees equally. The mediation
shall be held in the place where the Project is located, unless another
location is mutually agreed upon. Agreements reached in mediation shall
be enforceable as settlement agreements in any court having jurisdiction
thereof. Owner and Construction Manager agree that all parties with an
interest in a Claim being mediated may be included in the mediation,
including, but not limited to, Architect and Contractors.
SUPPLEMENTAL AFFIDAVIT OF KIM 1. TROUT IN SUPPORT OF PLAINTIFF'S MEMORANDUM IN
OPPOSITION TO PETRA INCORPORATED'S MOTION TO COMPEL THE CITY OF MERIDIAN TO (1)
ANSWER INTERROGATORIES, (2) RESPOND TO REQUESTS FOR PRODUCTION, AND (3) RESPOND TO
REQUESTS FOR ADMISSION
AND MOTION FOR SANCTION UNDER RULES 26(f) AND 37(a) AND (c) - 2
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6. The City of Meridian has produced 16,850 pages of documents to Petra.
In the City's original responses, the City produced documents numbered CM 002683
through CM 002812. On July 13, 2009, the City produced documents CM 000001
through CM 002682. On July 15, 2009, the City produced documents CM 002813
through CM 016850, and previously identified the documents as being produced as a
"supplemental response to Petra's discovery requests" and "pursuant to I.R.C.P. 33(c)."
Attached as Exhibit "B" and Exhibit "C" are true and correct copies of my July 13 and
15, 2009 correspondence, respectively.
FURTHER YOUR AFFIANT SAYETH NAUGHT.
TROUT. JONES. GLEDHILL. FUHRMAN, PA
B~--
Kim 1. Trout
Subscribed and sworn to before me this 20th day of July, 2009.
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SUPPLEMENTAL AFFIDAVIT OF KIM J. TROUT IN SUPPORT OF PLAINTIFF'S MEMORANDUM IN
OPPOSITION TO PETRA INCORPORATED'S MOTION TO COMPEL THE CITY OF MERIDIAN TO (1)
ANSWER INTERROGATORIES, (2) RESPOND TO REQUESTS FOR PRODUCTION, AND (3) RESPOND TO
REQUESTS FOR ADMISSION
AND MOTION FOR SANCTION UNDER RULES 26(f) AND 37(a) AND (c) - 3
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 20th day of July, 2009, a true and correct copy of the
above and foregoing document was forwarded addressed as follows in the manner stated below:
<: .
~<z::::~~-?sit:-:__
Kim 1. Trout
Thomas G. Walker
MacKenzie Whatcott
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P.O. Box 9518
Boise, Idaho 83707-9518
Direct Facsimile: (208) 639-5609
Hand Delivered
U.S. Mail
Fax
Email
o
o
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SUPPLEMENTAL AFFIDAVIT OF KIM 1. TROUT IN SUPPORT OF PLAINTIFF'S MEMORANDUM IN
OPPOSITION TO PETRA INCORPORATED'S MOTION TO COMPEL THE CITY OF MERIDIAN TO (1)
ANSWER INTERROGATORIES, (2) RESPOND TO REQUESTS FOR PRODUCTION, AND (3) RESPOND TO
REQUESTS FOR ADMISSION
AND MOTION FOR SANCTION UNDER RULES 26(t) AND 37(a) AND (c) - 4
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(CONsTIwcnoN MANAGEMENT ADVISOR.)
, BETWEEN
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PETRAINCORPORATED
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CONSTRucnON MANAGEMENT AGREEMENT
(Construction Manager Advisor)
THIS CoNSTRUCI10N MANAGEMENT AGREEMENT (this '&A_eemen~' is made
effective the lsi dayofAugust, 2006, by and between CITY OF MERIDIAN, an Idaho municipal
corporation ("Own~ and PBTRA lNCORORATED, an Idaho corporation ~nstructioD
Manager"). .
I
RECITALS
. A Owner is under contract to purchase that certain two-acre parcel ofland located at
27 B. Broadway,~ Idaho (the "Sitst').
B. Owner desires to abate and demolish the existing stnlctures on the Site. and .
develop a new city haD filcIlity thereon CODSisting of a four story structure with approximately
8~OOO square feet of standard aus A office space and J,'elated impmveJnents with surtace
parlrlng (the "Prgjg"). .
C. CoDstmclion Manager has repiesemed to Owner that it is has tho skills,
qualifications, and experience to provide professional CODStructioD management for the Project
on~ofOwne.r.
D. Owner desires to retain Consttuction Manager, and CoDstmctioD Maoager desires
to be retained by Owner, for professional CODSlruction lll8Il8geD1ent services for tho Project on
Owner's bebaJ:£
AGREEMENT
NOW, THBRBFOllB, in consideration of 1ho mulUal promi~ coveuants, aud
agreements stated heteiD, and fbr other &ood andvalnablo consideration, tho sufficiencyofwhich
~ herebyaclmowledged, Owner and ConstructionManager agree as follows:
1. RELATIONSHIP OFTIlE PARTIBS
1.1 ReIatio.DslDp ofthe Parties.
Construction Manager admowledges and accepts the relationship of trust and
confidence established with Owner by this Agreement ad that this teladonsbip is a material
consideration for Owner in entering into this Agreement Acoording1y, Construction Manager
maa at all timeltt act in a manner consistent with this relatioDSbip. ConsIrucIion MaDager
further covenants that CoDstrucIion. Manager will perfODD its services UDder this Agreement, in
the exercise of ordinary and" reasonable care and with the same degree of professioDal skill,
diligence and judgment as is customary among consb:Ddion maoage.rs of similar reputation
performingwork. forprojects ofa size, scope and complexity similar to the Project. Construction
Manager shall, at all tiInes. :finther the interest of Owner through cfIiclcnt business
administration and management.
CO'NST:It.UCI'I MANAGEMENT AGREEMENT (CONS11WC'I1ONMANAGEM&n' ADVJSO'R) PAGE 1
NEwMmuDIAN CD'YBALt.
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1.2.2
..
1.2 Authorized Representative.
Owner and ConstraeIion Manager shall desisnate a representative who sh8It be
authorized to act on that parties' behalf with respect to the Project. Each party's representative
shaD render decisions in a timely manner in order to .avoid unreasonable delay in the progress of
the Project. Eachparty may rely upon the directions and decisions ofsuch representatives as tho
directions and decisions of the other party. Neither Own~ nor Construction Manager shall
change itsautho~ representative witbout fi~ (5) days prior written notice to the otherparty.
1.21 Owner's authorized representative shall be:
To be determined by Owner. Upon Owner's selection of its
authorized repnsentative, Owner will provide Architect the name
and contact in:fbrm.aIion for such representative.
CoDStmetion Manager's authorized representative shall be:
GeneR. Bennett, Project Manager and
Wesley Bettis. h., Project Bngineer
PETRA INCORPORATED
9056 W. BlackeagleDrive
Boise, Idaho 83709
Telephone: 298-323-4500
Facsimile: 203-323-4507
Mabile: 208-860-7531 (BeDnett)
Mobile: 208-860-7531 (Bettis)
Email: gbeonett@petrai.net
Email: wbetfis@pelminc.net
1.3 COIIStnictio Maager 88 Owner's .RepreseD.tatift.
CoDstnxtion M8DI.gec sba11 bo· a repnaentativo of Owner duriDa tho Project.
Constri1ctioD Manager shall have authority to act on·behalfofOwner DDly to the vxteDl provided
in this Agreem. DD1ess otherwise set forth in writing.
2. Coutradla Mmager
2.1 CODStradioll Manager's Repres.tatioDs.
_ CoDStmetion Manager makes tho following express representations and
wammties to OwJ1er, which shaD survive the execntion and delivery ofthls .Agreemat:
2.1.1 Construction Manager is or will be pmfessionally qualified to
provide constmction management services for the Project and is properly licCmsed to pmcticc
co~etion management services to Owner ~ all public entities having jurisdiction over
ConstructionManager and the Project;
CONsTJlUCTlONMAHA.GI!MENr AGREEMENT (CONS1RUC11ONMANAoaIENTAD~)
NBwMERn>1AN ClrYILW.
QIIlClCI!NftII'AllD~_RlIliIiOUCDB\CN_.l'PMCJJOI.IlOC'
PAGE2
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/'; 2.1.2 ConslIUttion Manager has, or will as part of its services under
-t1USAgreement, b&ODie fiiiiiili.ar with and exAmine t1le Site. illclUdiIig, but Dot limited tot the
existing terrain, stIu~ landscaping and the local conditio~ under which the Project is to be
desi~ coDstructed. and opera~ and correlate its observations with the .Project's
requirements;
2.1.3. Construction Manager has the professional knowledge, skill~
experien~ educ;,dioa and staffing to manage and coordinate the design and construdion ofthe
Project. The individual employees ofConstmdioo Managet that will render services pursuant
to this Agreement are knowledgeable and experienced in the disciplines required for this Project;
2.1.4 ConshuctIon Manager shall prepare aU docwnents and provide
all services required under this Agreement in such a maoner that increases in Project Costs
resulting fiom CoDstruction Manager"s CII'OD or omissions do not exceed one percent (1%) of
the total coostmction price ofthe Project; and
2.1.5 Constrnction Manager assumes fUll responsibility to Owner for
its own improper acts and/or omissions and those employed or retained by Construction MaDager
in connection with the Project (excluding intentioDal acts). but oot for acts·and omissioDs
expressly directedby Owner.
2.2 CommmdeatiollS.
CoDstroction Manager shall c:odeavorto keep Owner fbIly informed regarding 1210
progress of the Project so Owner can have meaningful review and involvement in the Project.
Without limiting tho generality of the foregoing seDte.t1cer Construction MaDager~ as a
. matter of 00lIISe, promptly provide Owner with copies of an documents relating to design and
CODStruction management and eoordiDatiolit meeting notes and memorandum and illy other
information related to the Project for Owners review and inpul Construction ManqeI' shall
notify Owner of any decisions that 11IO required to be made by Owner, and aDY deadlines
pertaiDing thereto. CoDstruction Manager shall coosult with aDd advise Owner witJa respect to
anysueh decisions.
13 Meetlnp witIa GoYel'DJllelltal O.ffidals.
CoDatmctiem Manager agrees to provide 0wDer with Ie88Onab1e DDtico of all
formal public and non-public meetings with govamnent offic.ials regaJdiDg the Project. Qwne;r
shall be entitled to attend any fODDal pub6c or non-public meeting with govemmadal officials
reganting the Project. Coostmction Manager shall document an meetings with govemmentaJ
officials related to tho Project and any verbal or written interpretations related to the Pmject
provided by anygovernmental officials.
2A Project Records.
All records relating to the Project in CoDstmction Managers possession (the
"Project Records") shall be made available to Owner tor inspection and copying at a reasonable
time and place upon the written request ofOwner. The Project Records shall include, but not be
CONsn1JCTIONMANAGEMENJ'.AGltEEMEm(CONsT1WcnoNMANAGIlMENTADVlSOR)
NEwMERlDlANClrYHAu.
C:'IlOalMrHIa-~1lmJIIafU!'lllUl2JllPOAGIt.IaM<JfOUOCl
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.". limited to. a11·p1ans. specifications, sobmittals, COtrespondence, minut~ memoranda, receipts.
timesheets. electronic recordings aDd other writings or things that document ~)" aspect of the
design and COUStmctioD manag~ent and coordination of the Project. Construction Manager
shall maintain the Project R.ecords for six (6) years after substantial completion ofProject or for
any longer period required by law.
2.5 Value EBgiueeriDg.
Construction Managei' shall value engineer the Project to maximize costs savings
to Owner through discounts. value ensineering and other actions consistentwith good design and
building praclices for a project oltho type contemplated by Owner.
2.6 GGvemmental Permits..
Construetion Manager shaIlt wi1b the assistance ofOwner and Architect, prepare
aDd file all documents necessaxy to obtain tho approvals of govemmental authorities' having
jurisdiction over the Project, includiDg; but not limited to, b1Ulding and occupancypermits.
2.7 CompJIaDce with Laws.
Construction Manager shall pe.rtbun all of CoDstruction Maaager's services in
compliance with all applicable laws, ordinances. mes, regulatioos or orders of any public
. auhority having jurisdiction over the Project, any applicable pennits and any recorded
covenants, conditions and n:atlictiODS affectiDa the Site.
2.8 IndepeadeBt Con.....
Construction Manager acknowledges that it is au independem contractor and not
an employee or ageat ofOwner. & an~ con1IaCtor. Constructi.OIl MaDager sbaIl be
and remain respoDBible to Owner for aU its negligent acts or omissions in.connection with its
duties aDd services 1II1der this Agreement that teSU1t in damage or iJUury to pcISODS or property.
~n Managa shall indcmmi:lY and hold harmless Owner against all claims or Jiabilities
that are assated, incurred 01' recovaed agaiDst Owner related to employer liabilities that arise
fi:om CoDsbuctioD~s employment or retention of any peISOIl or entity. Owner shall
have no control over' the manner ormethod by which CoDstmction Manager mcdS CoDSbUCtion
ManagerSs obligations UDder this Agreemcot; provided that CoDBtnJetion Managers services
shall be perfonned in a competent and efficI_t manner this is in complianco with -this
Agreement. Nothing in this Agreement shall be eonstmed to mean that Owner employs or is
responsible fur compeosa~J any consultant ofCoDSb:uction Manager.
29 Consultants.
.:. \
Prior to retaining 01' engaging any consultant to provide services porsuaDt to this
Agreement, CoDstruction Manager shall submit for Ownerts approval a written statemeDt Usting
(1) a descriptiOil of the services to be provided by said eonsultant (2) a briefdescription ofsaid
CODSDltant.ts qualifications to render the identifiedscrvic«J, and (3) a disclosure of any
ownership. controDing interest or affiliation between Construction Manager and said consultanL
CONSTlWCllONMllNAGEMENl'AGREEMI!NT(CONSTRUCDON MANAOIiMENT ADVISOR)
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Owner shall bear no responsibility for reimblJISiDg Construction Manager for services of any
conspltant retained or engaged by Construction Manager unless Construction Manager first
complies with this Section.
Zo10 IQdeumJfieation
To the fullest extent permitted by law, Constluction Manager shall indemnity,
defend and hold harmless Owner and its officers, directors, agents and employees from and
agaiost claims, damages, losses and expenses, including but not limited to attorneYs fees, arising
.out ofor resulting fi'om perfounanee ofCoDSt1lJction Manager's duties and teSpOnSibiJities under
this Agreement, but ooIy to the extent caused by tho negligent acts or omissions ofConsImction
Manager, its employees. agents or anyone for whose acts they may·be Hable~ regardless of
whetbfr or not such claim, damage, loss or expeose is caused in~ by a party indemnified
hereunder.
2.11 Outside CompeDSatiOD ProhIbited.
Except with OWner's knowledge· and consent, ConstrudiOIl Manager shall' not
engage in any activitY or accept any em.ploytnart. interest or contribution that would reaso.uably.
appear to compromise CoDstnJction Manager's proCessional judgment with respect to the Project
or the teletionship of trust·between Owner and Comtruction Manager established herein;
provided, howevez-, not:hin& iD this Section shall be deemed to limit Consb:ncticm~s
ability to provide services for an competitor ofOwner.
3.. OWNER.
3.1 Olmer's Objeet1ves.
Owner's objective for the Project is to develop a new cost efficient city hall
facility aad publicpllzaon~Site.
3.2 Owner's Duties.
3.2.1 Owner sbaU, at its expense, tbmish CoDstructioD Managa' with
documentJ in its possession concc:ming the Si~ which documents shall include a legal
descdpti~enviromneftfal risk ev81uatioD, site surveyand preliminaty title report.
3.2.2 Owner shall provide Construction Manager with Owners
pre1iminBtY plaDDiDg and programming iDfonnation regarding the Proj~ includin& but, not
limited Ie, Owner"s purposes, conccpcs, desires and any design, construction, scheduling.
budgetaiy or opemtional needs, restrictiQDS or IeqUirements, as the same may be amended tom .
time to time (DOwner's Criteria").
3.2.3 Owner shall timely review doeuments provided by or through
Comdnlction Manager and timely render its direciiOD, decisioDt consent or approval on matters
identified byConstructionManagerfor OwDcs directiOlt, decision, consentor approval.
CONS1RDCTlONMAN'AGEMENT AGU:I!MENT (COHs'I1WcnoNNANAGEMENr ADVISOR)
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Owner shall timely review documents provided by or through.:
.... .. ~
. ,
3.24
Constroction Manager;
3.2.5 Ownershall provide for all required testing or inspections ofthe
Work as maybe·mandated by law~ the ConstructionDocuments or the Construction Contracts;
3.2.6 If <>w.neJ. leams ofany milure to comply with the Construction
Contract by Contractor, or of any errors, omissions. or inconsistencies in' the services of
CODStmetion Manager,. and in the :further event that Construction Manager does not have notice
oftb.e same, Owner shall infonn Construction Manag~
3.2.1 Owner shall afibrd Construction Manager access to the Site and
to the Work as may be reasonably necessary for CoDSIIUetion Manager to properly perfotm its
services under this Agreement;
3.2.8 Owner's review:..direction, decisiOllt approval or consent ofany
document provided or matter identified by or through Construction Manager shaU be solely fur
the pur,poso of detenninfug whether such document or matter is generally consistent with·
Owners Criteria. No review of such documents sbaU relieve CoDBtructioD Manager of its
respoDSibJ'lity for the aecuraeyl' adequacy, fitness, suitability, or coo1'dinatioa of its setYices or
workprodDct.
3.2.9 CoDsInletion MaDagersbaII be entitled to relyupon services and
information provided by or through Owner only to the exkDt that a IC8SOJ18bIy prudent
Construction Manager would so rely on such services and information. CoDstrucIioo Mauager
.shin promptly notify Owner in writing ifConstn1dion Managei' becomes aware ofany errom,
omissioDs or inconsistencles in such services orinfoimation.
13 Own~s.Afthlteet.
Owner has retained LeA Arddtects, P.A.,. an Idaho proCessioDal corporatiom
("Architect') to provide professional arcbitectmaJ services fur tho Project. Architect'6
autborized representative is:
Steve Simmons, Pnlsident
LOMBARD-CONRAD ARCHlI'ECI'S,. P.A.
1221 Shoreline Lane
Boise, Idaho 83702
Telephone: 208·345-6677
Faeaimile: 208-344-9002
Mobile: 208·830-4122
Email: ssimmoosl@lcaroh.com
CoDstructiOll Manager hereby acknowledges that it has received, reviewed, and studied the
agreement.fonD that Owner intenda to usc with :Architect (the "Arphjtecbml1 Agreemenf'), and
the same isherein incotpOmted by reference. ConstJuctioD Manager sball consntt and coordinate
CONS1'R.UCJ1ONMANAGEMENT AGREEMEm'(CONS'rRucnoN·MANAGEMENJ'ADVJSOR)
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with Architect as needed to fulfill its duties hereunder~ and shaU assist Architect as need for
Architect to fulfill its duties to Owner under the Architectural Agreement
3.4 CODIrae:tor.
Construction Manager understands that Owner plans· to retain multiple prime
contraetoJs (the ~Iltl'actog") to providecoDStmclion labor, services, materials and equipment
for the Project (thec~. 1'he term "Contractor" means all prime eonlraetOIs retained by
Owner to perform Work, but not the prime contractor's subcon~ laborers and material
suppliem.
4. SCOPE OFSERVICES
4.1 In GeneraL
Owner has retained Construction Manager ~ help it achieve tho objectives set
forth in Section 3.1 above by managing and coordinating the design and CODSIJUCtion of the
Ptoject on behalf of Owner. Therefore, the general scope of Construction Managet's
respousibiIities is to do all things. or, WhM appropriat~n:quire Archifect and each Contractor to
do aU things D.ecessary~ appropriate or convenient to achieve the end IeSU1t desired by Owner,
includin& but not limited~ those tasks set forth in this Article 4. The tasks set forth in this
Article 4 are DOt intended to be lID exhaustive list of the taslcs~ to achieve tho· result
desired by Owner. The general scope of Construction Manas"s responslbiHties and shaH
include all other tasb indicated or impHed in this Agreement and the impianenti:Dg plaDS
contemplatedherein.
4.2 Development Strategies Phase.
CoDstmction Manager shall cerc1idJy examine Owner's Criteria and consult with
Owner and AldDtect in detail about the same in detail Based on lts review and ccmsulta~
aDd with the assistance ofAtchitect, CoDstruction Mauapr slJall prepare and submit to Owner a
written repptt detaiJina ita understanding of OwIlcra Crlteria and identifying my desiga,
c:oostructioa, schedulin& budgetary, opemtional orother problems orftlCOJDDleodations that may
result 1iomOwners Criteria. The written report shall also includeproposed solutiom addressing
each problem identified, alternative strategies fbr tho cost e1I'ectivo design and'CODStnICtioa of
the P:roj~ and a1temative strategies for the cost effective 1bturo. expllDSion of tho Project.
Construction Manager, with AIdlitectts assistance, sball develop a preliminary project schedule
for the design and CODStruction ofthe Project.
4.3 Site PreparadOD Phase.
Constmction Manager shan also prepare and SDbmit to Owner a plan :tOr the
demolition of the existing improvements on the Site and the preparation of the Site for
constmction activities. Upon Owner's approval of tho plan and Ownerts notice to~
CoDstruction Manager shall proceed with bidding of the demolition Work in accordance with
Section 4.6 below.' Upon Owner's approval of the lowest bid and notice to the demolition
CONS'DWCnONMANAoEMmrrAOREEMENT(CONsntUCTlON MANAGEMEN'I' ADVISOR)
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Con1mCtOr to proceed, Construction Manager shall proceed with the management of the
demolition work in accordance with section 4.7 below•
4.4 Preliminary Design Phase.
4.4.1 After reviewing Consb.'Uction MaDager's written report and
.Architect's written report with Owner and Architect, and reaching agreement upon proposed
alternatives and solutions, Construction Manager shalla within the time frames set forth in the
preUminary schedule developed in Section 4.2 abov~ and in cooperation with Architect's efforts,
prepare and submit to Owner for approval the following:
.
(a) A plan for the management of the design and construction of the
Project (the "Constmction Management Plan'?' which shall includo (i) a Project
organizational chart. (ii) staffing recoJDJW.mdations for Owner, Architect and
Construction Manager, along With an explanation of the roles, responsibilities,
and authority ofeach staffmember:from each oflbe three entities, (iii) description
. of the various bid packages m:ommended for the efficient and cost effective
bidding of the Proj~ inclUding the procurement oC those "gcncral conditions"
items that may be cfficienl1y and lawfblly procured by Construetion Manager
directl:y, (iv) a description of the basic methods and~ tbr coordiD&tion
between Contractors; and (v) a system for claims aVoidance on the Project
consistent with fixed price CODStxudion contracts. Constmction Mamagel' shall
notbe responsible for the faiJurc.ofOwner and/or Architect to adequately staffthe
Project in accordance with the approved Construction Management Plan.
(b) A comprehensive master Project schedule (the "Pmject Schedule")
that specifies the proposed starlins and finiShing dates for each task requiml to
complete the demoHtion of the existiDg site improvements and the~
CODSfrUction aod occupaDCy ofthe PIOject. 'Ibe Project Schedule shall be divided
into separate tasks and phases as deslrecl by Owner and shaD include the 1asb of
Owner, Architect, Construction Manager and each Contractor. The Project
Schedule shall provide reasoDablo time periods for Owner reviews and approvals
wheJe appropriate.
. (e) Based on tho Architect's PJB6minary designs aDd specificatioDs, a
preliminary prico estimate for tho design aod coostruction of tb:e Project (the
"Preliminmy Price JWimRt'f), using area, volumo or similar conccptua1
estimating techniques, which shaD include an expenditures thatwiD be required of
Owner' and a reascmible allowance fbr Owner's contingency.
(d) A plan for the efficient and eifedive communication of information
betweeo Owner, Architect, Co~ Manager and eadJ. Contractor (the
"CommllDications PJanj. The Communications Plan shall include payment
procedures, be compatible with the accounting prac1ices of Owner and shall
provide reports and documents io· the format and io the &equency required by
Owner.
CONs11UJCrJONMANAGEMENT AGREEMI!N1'(CONsTRUC11ONMANAGEMEm" ADVmOR.)
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(e) A plan for managing the quality each Contractors Work (the ""Quality
Management Planj; and
(f) CoDStruction Manager understands that the Owner's maximum. price
for the CODStnletion ofthe Project is Twelve Million Two Hundred Thousand and
NoilOOths Dollars ($12~OO,OOO,OO) (the c'PrQiect Budaef').
4.4.2 Owner shall timely review and approve or disapprove the
doeuments set forth above. If Owner disapproves any document, Owner shall set forth, the
reasons therefor in writing. Construction Manager shall then rev.iso the disapproved document as
required by the reasoDS for disapproval and resubmit the reYised document to Owner for
appro~.which approval sbaJl not be unreasonably withheld or delayed. ThIs process shall
repeat until Ownerapproves the documents set forth above.
4.4.3 If the Preliminary Price Estimate developed pmsuant to Section
4.4.1(0) exceeds the Project Budget provided by Owner to CoostnJcd.on Manager in Section
4.4.1(1), Owner may requite ConstructiOn Manager~ with no iUcrease in the not-to-exceed
allowance for precoDStnIction services set furth iD SectioD 6.2.2(a) below, to (i) consolt with
Owner and Architect to identify cost saving measures aDd (ii) _at Architect in revising the
Prdiminary Design to reflect approved cost savin&, measures. and (iii) JeVisc tho Pre1imiDary
Cost Estimate to reflect the anticipated savings from approved cost savings aneasDreSt as
necessary to bring the Prelimjnary Cost~ below the Project Budget. Absent clear and
convincing evidence of gross negligalCC, and provided CoDstmdion MIDageI' completes it3 rF"-
" obligations UDder t1ds Section, Construction Mallager.shall DOt be tiDgnciaJly'responsible to '~.
Owner for the failure ofthe Preliminary Cost Bstfmate to be within theProjectBudget.
DuriDs the CoDstruction Documents~ CODStmetion Manager shall complete
the fbUowiDgs tas1cs:
4.5.1 Make recommendatiODS for ravision to the CoDsImcIion
. Management Plan and submit them to Owner for review. Revise the Construction Management
Plan to includerovisioDs approved by Owaec.
. 4.5.2 Monitor compUancewith the ProjectS~ which shall includo
periodical progress reports and immediate rcpoJts of materlal deviations ftom the Project
Schedule for the design phase.
. 4.5.3 :Review 1ho ConstructiOB Documents at appropriate inte.rYaJs
during their preparation to make recommendations to Owner aDd Architect ali their
coIistructability, cost-eff'ectiven~ clarity~ CODSisteney and coordination. This review shall
include peerreviews by electrical, mecbanioal, structural awl arcbitectma1 professionals forup to
two (2) work da)'S perdiS9ipline. '
CoNsTRUCI1ONMANAGEMENT AG1U!EMENT(CONSTtWCllON MANAGEMEKrADVISOR)
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4.5.4 Constroction Manager sball, with the assistance of .ArCbi~
prepare documents necessary for the clear separation of the Work into the various bid packages
as set forth in the Construction Management Plan.
4.5.5 Co~uct such Project .meetin&' as required for the timely
completion ofthe Project;
4.5.6 Keep and disbibute minutes as required in Constroction
Management Plan and ComnnmicatiODS Plan;
4.5.i Coordinate transmittal of documents to regulatOJ;y agencies and
.advise Owner ofpote.ntial solutions to problems encountered;
4.5.8 Prepare value analysis studies on IIUUor CODS1nIcQOIl components·
as requested by Owner.
4.5.9 A1J soon as practical after Architect's submission of the
Construction Documents and in accordance with the Project Schedule, Constmetion Manager
shall submit to Owner a final written estimato oftha anticipated price fur constmcting the Pioject
(the "Final Cost Estimate". The FiDaI Cost Bstimatc sbaU be detailed and sball be divided into
bid packages and work categories. If the Final Cost Est:Imato ealceeds the Maximum Price,
Owner may require ConstrocdonM~F, with no increase in the not-to-exeeed allowance for
pr«oDStn1Cticm services set fbrth in Section 6.2.2(a) below, to (i) GODSUlt with Owna- and
.Architect to identify cost savings measurea. (ii) assist Architect in revising the Co.ostmction
DocmneDts to reflect approved cost savings measures, and (iii) rovise the Final Cost Bstimato to
refl~ the anticipated savings :&om approved cost savin&, measures, as necessary to bring the
Final Cost Estimato below the Maxinmm Price. Absent c1eaF and convincing evidence of gross
negligence, and proVided CoDstruction Managec completes its obligatioDs under this~
CoDBtruction Manager shali not be fiDanciaIly respo.DSl"blo to Owner for the failuro of the Ymal
Cost Estimate to be witbiD tho Maximum Price.
4.6 BIdding Phase.
4.6.1 Constmetion MaDager sha11 assist Owner in preparing bJd'
packases contemplated by the CoDstmcIion ManagementPlaD, preparing and placiugDOtices and
advertisements to·solicit bids, delivmng bid documents to bid4aat tracking bid docameotB and
bidders. answering bidders questions; reviewing addenda, holding a pre-bid conference if
required) reviewing bids orproposab for constructio.n, and deteaniDing1be selected bid.Clers.
4.6.2 If the iowest bids iom qualified bidden exceeds the MaxUn\BD
Pdco. Owner may requiIe Construction Manager, with no ina'easo in the not-to-exceed
allOW8DCO for preconstruction services set forth in Section 6.2.2(a) below, to (i) CODSUJt with
Owner and Architect to identify cost savingsm~ (Ii) assist Architect in revising the
CoDstructioD Documen1s to reflect approved cost savings measures. and (iiI') rebid the Work, as
necessary to bring the Final Cost Estimate below the Maximum Price. Absent clear and
convincing evidence of gross .negHgence, and provided CoDstmction MaDager completes its
CONS1lWCT1ONMANAGEMENT AGREEMENT(CONSmJCl'ION MANAGEMENT.ADVISOR)
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obligations nnder this Section, Construction Manager shall not be financially responsible for the
failure ofthe Projec;t to bid within the Maximum Price.
4.6.3 As appropriate, Construction Manager shall bid or select the
providers of"generalconditio~ items designated for proeurementby the Construction Manager
under the CoDstmetion M8nagement Plan.
4.7 CoDStnlctioB Phase.
Doring CODStnlction ofthe Project, from commencement ofconstruction activities
until final payment to all Contrac1on, Construction Manager sbalt have and perfOIDl the
fbnowing duties, ObligatioDB, and responsibUitif3:
4.7.1 Co.nstrucIiOD Manager shall have and perform those duties.
obligations aDd responsibilities set forth in the construction agreements between Owner and each
Contractor (the "Construction Contracts"'). Constm~on Manager hereby acknowledges that it
has received~ reviewed. and studied the forms that Owner intends to use for tho Construction
Contracts~ and the same is herein incorporated by reference. ConsImction Mauger
acknowledges that owner ~y modify the ConstIuction Contracts. aDd that such modified
Construction Contracts sba11 be applieable .to this'Agreement; provided. however. to the meo.t
such modified Coustmction Con1racts are materially .. inconsistent with the terms of this
Agreement, this Agreementshall control as betweeil Ownerand CODStructionM'aDager.
4.7.2 CoDstruction Manager shB11~ as ccmtem.pIated herein and in the
eo.tructioD Conttact, but I10t otherwise; act on behalf and be the agent of Owner tbIollghout
u __.~_~f.~.~.~~_.J~structi~~~d other appropriate mmmunicati~ from
Owner to~tand each Con1Iactorshall be given by CoDstroctionMtmager.
4.7.3 CoDstruction Manager shall ~0Dit0r. update, implement. make
recemIileodatioDs OD. and report to 0wIa on compliance with, the CoD3truction Management
Plan. Prqject Schedulo and Project Budget.
4.1.4 CoDstmctlon Manager shall conduct PIOject meetings as required
for the timely completion oftho Project ill accordance wit\l the Project Sehedule, and s1uIIl keep
and distribute minutes as required in tho Construction Management Plan and Communications
Plan.
4.1.5 ConstructionMaDager shall verify that the required permits,~
and insurancehave been obtained.
4.7.6 Cons1roction Manager shall require each Contractor to preparo and
~ to Construction Manager for general review a safety program 4nd a quality assuraacc
plan in conformance with tho Contract Documents and tho QoaIity Management Plao.
CoDstmetion MIDagel' shaD promptly report 10 Owner regarding whether or not tho saiety
program and cpWity assurance plan proposed by each Contractor CODfoJIDS to the Contract
Documents the Quality Management Plan. CoDstmclion Manager sba1l review each safety
program and each quality assurance plan to determine that the programs and plans of the various
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Contractors perf"oI'IniJlg Work at the Si~ as submi~ provide for coordination among the
·Contraetots fOr the portions ofthe Work each 'Wi]) perform. Coostroction Manager shall monitor
each Contractor's compliance with the safety program and quality assurance plan and report to
Owner promptly concerning any deviation thereftom along with recommendaiiODS for
OOJreCtioD. "'Construction Manager shall be reSpoDSible for coordinating the C9ntractoIsfor each
portion oftho Work.
4.7.7 Upon receipt. Construction Manager shall carefully "review and
examine each Contractor's schedUle of values ("Schedule of Valuer'), together with any
supportiDg documeotation or data that Owner, Construction Maoager or Architect may require
from tho ContJactor. The purpose of such review and examination shaD be to protectOwnet
from .aD UDbaJaneed Schedule of Values that allocates greater "value "to certain elements of the
Work 1han is indicated by such supporting documentation or data or lhaD is reasonable under the
circumstances. If the Schedule of Values is not found to ~ appropriate, or if the supporting
documentation or data is deemed to be~ and unless Owner direcIs Construction
Manager to the contrary in writin& the Schedule ofValues shaJl be retomed to~Contractor for
revision or supportingdocumentation or data. Aftermaldng·sucb. examination.. ifthe Schedule of
Values is found to be appropriato as submitted, Of ifnecessary, as revised, COnstruction Managu
Shall. sign the Schedule of Values thereby indicating ita infoImed belief that the Schedule of
Values CODStitutes a reasonabl~ balanced basis for payment of the Contract Price to the
Contractor. CoDsIructionManagersbaIl not sign sochSchedule ofValues in 1hc absence ofsuch
beliefunless directed to do so, in writing, by Owner.
4.7.8 Construction Manager shan promptly examine. study, approve or
otherwise respond to each Con1mctor's shop dmwiDgs and otba' submittals. Conatmclion
ManageI"s approval of such snbmittal sball CODStitute its representation to Owner that such
submiUal is in general conformance with tho CoDstmction Documents, Construttion
Msnagernmt Plan and Project Sd1edulc. After COnstnJctiOD ManaFs review, CoDstmction
ManageI' sIia.11 promptly forwVd such submittals to Aicbitect, with ConstNction Managers
commeadB attached, for review, approval, rejection or other response. CoDStmction Manager
s1la1I~y tbrward" infbnwltion or actiODS received from Architect to the appropriate
Contractor.
4.7.9 CoDsImction MaDap sbal1 carofuUy obsavc tho Work of each
Contlactor whenever and wherever necessary, and shaD, at a minimum, observe Wmk at the
Project sito DO less frequmtly than each standard workday. Thepmposo of such observations
sbal1 be to determine the quality and Cluantit;y of the Work in comparison with the requirements
of the CoDstructioo Contract. In making such observatioos, Construction Manager sbal1 protect
Owner from contbmiDg deficient or defective Work, iiom continuing unexcused delays in the
~ and ftom owrpayment 10 a Contractor. Following each obseIvalion, CoDstnaetion
MaDager shall submit a written report of sucb observation to Owner and Architect together with
any appropriate comments or recommendations.
4.7.10 Construction Manager shall reject, in writin& any Work of a
Contractor that is not in compliance with the Constmction DocumentS unless otherwise directed
by Owner in writiDg.
CONmt1JCnONMANAOENEIfI' AGREEMBfl' (CONs11UJCTJON MANAGEMENT ADWOI)
NEWMEIUDIAN CRYHAu.
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4.7.i1 COnstruction Manager shall procure, for reimbursement by Owner
pursuant to Section 6..2.3 below, those "general conditions" items identified for procurement by
the Construction Manager in the ConstmctionManagement Plan.
5. SCHEDULE.
5.1 8ehedule ofPerfol'DWlce.
ConstmctiOll Manager shall COIDlDeIlCO the perf01lll8l1CO of its obligations under
thisA~t upon Owner~s notice to proceed and shall diligently and expeditiously c::ontinuo
its performance in accordance with the Project ScbCdute untl1 all services hereunder have been
fully completed. The time Omits ~lished by the Project Schedule are oithe essence and shall
not be exeeeded by Construction Manager without Owner's prior written consent or as permitted
in Section 5.2 below.
5.2 Delays.
.IfCo.Dstmction Manager is delayed at any time in progress of its services under
this Agreement by aD act or neglect of Owner~ or an employee of.Owner, or of a separate
contrador employed by Owner, or by changes in its scope ofwork. unavoidable casualties, or
other ca,JSes beyond Construction Managerts reasonable control or by other C8USe$ which Owner
detelmines may justifY the delay, then the Project Schedule sball be.equitably adjusted for "such
reasouabIe time as Owner may deteDnine to be appropriate for !be extent of the dela}t
Construction Managers solo right and remedy against Owner shall be aD. exteasion oftime and
. reimbursable expenses pursuant to section 6.2 unless such delay is caused by ads of Owaer
constituting active interference with CoDstruction Manager's pedomumce, and only to the extent
such ads continue after Construction Manager furnishes Owner with written noticeo! such
inter&rence. In the event ofdelay iiom active interfereaco by Ownec, amstruetion Manager's
sole right and ranedy shall an eqUitable adjustment in its compensatioa pumuant to Article 7
below. "
6. COMPENSATION
6.1 CoDstradioD Moager's Fee.
As tbll compensation Col' ConsmJdion Manager's pezformance. under this
Agreement. Owner agrees to pay CoDstruction Manager a fee of Five Hundred Seventy-four
Thol1Sand aDd NoI100ths DoUars ($574.000.00) (the "CoDBtmction Mager's F~j plus
reimbursable expemes set mrth in Section. 62 below. For purposes of progress payments,
CoDStrUction Manager's compensation shaD be divided inw the following phases:
)
Development Strategies Phase FivePercent
Site PreparationPhase Five Percent
PIe1iminaryDesignPhase t:f«-JeflPercent
CoDstructIoD Documents Phase 'twcJlfYPe.ree.nt
BiddingPhase FivePercent
Qmstroction Phase SixtyPercent
CoNsTRUCTIONMANAGIlMIlNJ'AOREEMENT(CONsmucnoN MAlIAGEMENTAI>YISOR)
NEWMBlDIANClTYHAu. .
~_~~INnII&'r~ACIl-InlAGilM.DOC
( 5%)
( 5%)
( SOA.)
(200.4)
( S%)
(6()DAt)
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The Construction Manager's Fee includes CoDStruction Manager's overhead, profi~ home office
expenses, transportation expenses and field office supplies and expenses, such as
commUnications (i.e.. telephones, ceJ1 phones. faCsimiles) and photocopies. The CoDstroction
Manager·s Fee also includes ,the necessary and appropriato'principallevet management of the
Project, the efforts of the Project Manager (identified in Section 6.2 below) during the
construction Phase. and clerical support.
6.2 Reimbursable Expenses.
6.2.1 Professional Staff Reimbursables. Owner shall reimbmse
Constmction Manager for the direct personal expense (i.-e., payroD plus ~ated taxes. insurance
and customary benefits) ofcertain professional staffwhen actively working in furtherance of the
Project. Those certainprofessional staffand their rates are identified below:
Podtion
ProjectManager
Project Engineer
Project SUperintendent
Project Foreman
GeneIl Bennett
Wesley Bettis;Jr.
GeneLandon
BriaDWeinau~t
RatePer HoUr
$63.50
$45.90
'$40.40 '.
$22.90
6.2.2 If any of the professional staff identified above leaves the
employme.Dt of CoDslIuction Manager or otherwise becomes unavailable, the CoDstroction
Manager shall promptly submit the~ rate and qualifications of a suitable repJacemeut to
Owner fOr approval. which approval shaD not be~ly withheld.~MaDager
guarantees that the efforts ofthe reimbursable professional staffwiB not exceed the amounts set
forth in subsectioDs (a) below for preeoostruction services (i.e.. the services specifically set forth
in Sections 4.2 to 4.6 above) and subsecti~n(b) below fQr construction services (i.e.. the services
specifica11y set forth in section 4.7 above). Iftho size (i.~ 80.000 square feet), complexity (i.e..
:lOur story. surface parking), Owner's schedu10 (i.e.; lUx months Preconstruction Phase Services,
eighteen months ConstrDction Phase Services). Project Budget (ie.~ S12,200~ooo.OOh
procurement method (i.~ no Ions lead time and/or~ed materials), and/or biddinSprocess
(i.e.) two bidp~ no rebids) materially dump. 0wne1- and CoDsIIuction Manager agree
that the not-to-exceed limits set forth below~ be a4jnstedup or down acoordiDgly based upon
the actual number ofbours worked in fbrtb.emnce ofthc chan.by the Project Manager. Project
.Engineer. Project Superintendent. and Project Foreman.
(8) Preconstruction Phase Services
An amount Dot-to-oxeeed Twenty-oine ThousaDd Bight Hundred
Eighteen and NoIlOOtbs Dollars ($29.818.00). which is based on
the following expected efforts over 8 six (6) month period fur
preconsttuction services:
CONs1RUCrIONMANAGEMEm'~ENT(CONmWCnoNMANAGEMI!NT ADVISOR)
NEwMERJDlANCIrYHALL
~_~~...-r~AlII..l'ErL\GlOUlClC
"-
Position
Project MaDager
Project Engineer
Months
6
6
lbslMo,
32
64
RateIhour
$63.50
$45.90
Total
Cost'.
$12,192
$17,626
$29,818
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(b) Consttuction Phase Services
An amountnot-t~ceed Two HundredForty-nine Thousand Nme
Hundred Ninety·four and NoIl00tbs Dollars ($249~.OO1 which
is based on·the following expected efforts over a eighteen (18)
month periocl for eonstruction services:
Position Months HrslMo. Ratelhour Cost .
Project Manager 18 32 $63.50 InCMF
Project Engineea' 18. M $45.90 $ 52,877
Project Superintendent 18 173 S40.40 $125,806
Project Foreman 18 173 $22.90 $ 71.3]1
Total $249,994
6.2.3 "General Conditions" Reimbursables. Owner shall reimlnuso
Construction Manager for the «Cgeneral conditious" items designated for procurement by tb.e
Constmction Manager under the Construction Management Plan at the cost thereof incurred by
the CoDstmction Manager.
6.2.4 Records of Reimbursable Expenses. Con3truction Manager
shall maintain full and detailed records of all reimbursable expenses and exeldse such controls
as may be necessary fur proper financial management and control of the Project. Such recmds
shall be made available tor inapection by Owner during Dormal business upon three (3) days
) noJjce. Comtrudion Manager shall~ such records for a petiod oCtive (5) years ftom the
completion ortenDina1ion ofConstruction Manager's services under this Agreement.
. . .
..)
6.3 Paym~nu.
6.3.1 As a condition precedent for any paymeot due 1ID.der this
Article 0, CODstmetion MaDagel' shall submit to Owner a mo.n1h1y appHcati.on for payment no
later than the fifth day of the calendar month for services properly JeDdered and rebnbunable
expenses properly incuIred during the precediDg month. 1he ConstrUction MaDager's Fee
earned sba11 be calculated as a percentage of each phase completed. Reimbursable axpenses
shall be separately itemized and supported by invoices. t:lmesheets or other data substantiating
·Construction Managers right to paymeat as Owner may:reqoiro. Hourly services shall be
described with reasonable particularity each service rendered, tho date theJ.'COf; the time
expended, and the persons rendering soch setYice. Each invoice shaD be BiPed by CoDstmction
Manager, which sipature shall constitute Construction Maoager's representation to Owner that
(i) the services indicated hi the invoice have reached the level stated and have been properly and
. timelyperformed, (0') tho reimbmsable expenses. included in the invoice have been reasonably
incurred in accordance with this Agreement or otherwise approved by Owner in writing, (ih) aU
obligations of CoDstruction Manager Covered by prior invoices have been paid in fUll, and ("IV)
tl10 amount requested is eur.rently due and owiD& there being DO reason known to Construction
Manager that payment or any poJ1ion thereof should be withheld. Submission of Constroction
Managefs invoice for final payment sba1l further constitute Construction Manager~s
representation to Owner that, upon receipt by Owner of the amomt invoiced, all obligations of
C~etionManager to othets, including its consUltants, incurred in connection with the
CONsntJCnONMANAGBmrr.AGREI!MENr(CoNSTRlJCl'IOltiI MANAGBMENT ADvIIoR) PAGE 15
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Project, will be paid in full. During the construction phas6t Construction Manager shall present
its statement of services to Owner concurrently with the approved Certificates for Payment;
when possible.
6.3.2 Owner shall pay Construction Manager sums properly invoiced
within 30 days of Owner·s receipt of SlIm. invoice. If payment is not made within, thirty (30)
daJSt the outStandingbalance shall bear interest at the rate of.75% permonthuntil paid.
7. CHANGJf.S
Changes in Constnlction Maoagefs stlViees (not involving a cardiDal change to
the scope of the services) may be accomplished after the execution of this Agreement upon
Owner·s request or ifConstruction Managet~s services are affectedby any ofthe fonowing:
.
<a> A change in the instnJctions or approvals given bY Owner that
necessitate revisions to ~ously prepared documents or the reperforman.ce of
previouslyperformed services;
(b) Significant dumge to tho Pr9.fedt moludin& but not limited to~
quality. complexity. Owner·s schedole. budgetorproaurement method;
(0) ConstrucIion Managet performs additional services because of .
activo Ownerinterferencepursuant to Section S.2 above, or
Cd) Preparation for and attmdanco at a dispute,resolution proceediDg
or a lepl proceeding except where Constmction Manager is a party thfftto or
whee the ConstmctionManager'spedbrmanco is an issue in suchproceeding.
,Except as othawiso' S;Ct torth in this Agreement, if any of tho above cireDmstaDces materially
affect CoDstmction MaDagds semces, C<mstruction Manager shaU be entitled to an equitablo
adjustment in the Schedule ofPertbnnance, the CoDstruction MaDagers Fee and/or 1ho noWO-
exceed limits fbr reimbursable oxpemes. as mutuaUy agreed by Owner and Constmction
Manager. Pdor to providing any additional services, CoDstruction Manager sbalI notify Ownec
of the proposed change in~ces and receive Owner's appmval for the cbangc. Except tbr a
change dUo to the fault ofConstruction Manager, a change shall entitle Constmction Mauagcr to
an equitable adjusbnent hi tho Sohedule ofPerformanee. Construction Mrmager's Fee and/or the
not-1C).exceed limits for reimbursable expenses as mutually agreed by Owner aDd CoDstmctioo
Manager.
8. CLAIMS.
8.1 Claims.
In the event that myd~ dispute or Q!l!r matter in9u~between Owner
and Construction Manager arising out of or related to this Agreement or the breach hereof (a
u~"1 Owner and Construction Manager sbaJl fiist endeavor to resolve the Claim through
direct discussi0D8. Claims must be initiated by written notice. Tho responsibility to substantiate
CONSTRUCTION MANAGEMENTAGREEMENT(CoNsnwcnONMANAGEMENTADVISOll)
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/ -. CJaims rests with the party making die:Claim. Except as otherwise agreed. iIi writing,
Construction Manager shan continue to diligently pe.rfonn its obligations under this Agreement
and Owner shall continue to make payments in accordance with this Agreement pending the fiDal
resolution ofany Claim. Construction Manager acknowledges that 0W:ner's. ability to evaluate a
Claim depends in large part on Owner being able to timely review the circumstances of the
Claim. Therefor~ Construction Manager agrees that it smdl submit a Claim to Owner by written
notice no later than twenty-one (21) calendar days after the event or the first appeanmoe of the.
circumstances giving rise to tile Claim, and tbatsuch written notice shall set forth in detail all
facts and circumstances supporting the Claim.
8.2 Mediation.
All Claims shall be subject to m~tion as a oondition precedent to the institution
oflega! or equitable proceedings by either party. Request for mediation shall be filed in writing
with the other party to this Agreement. The request may bemade eoncuaent1ywith the filing of
a legal or equitable proceeding but, in such event, mediation shall proceed in advance oflega! or
equitable proceedings, which shall be stayed peIldiDgmediation fOr a period of60 days from the
.date of films. unless stayed for a longer period by agreement ofthe parties or court order. The
.partiesshaU endeavorto mutuaUy agree on an~ professional mediator witldn 15 days
'ofthe IeqUCSt for mediation. The parties sh8D endeavor to have the mediation completed within
60 clays of the request for mediation. The paniCs sbaJ1 share the mediator's fee and any filing
fees equally. The mediation shall be held in the place where the Project is located, unless
~er location is rrmtuaIyagreed upon. Agreements reached in mediation shall be eoforceable
as settlement agreements in any court having jurisdiction thereof o-er aDd Construction
Manager.agree that all parties with an interest iD at Claim.baing mediated maybe included in tho
mediatio~ including. but not limited to, Architect and Contractors.
. ~
9. SUSP.ENSION AND TERMINATION
9.1 SUspeDdoD by 0wBeI'For COJlVeIlienee.
. Ownermay older Constraction Manager in writing to SUSPeD~delay, or inrerIupt
the perfoImance oftbis Agreement. or any part thereof; for such period oftime as Owner may
determiD;e to be appropriate for its convalieDce and not due to any ~ or omission of
CcmstIuction MaDager. In that event, ConstructionManager shaD immediately suspend, delay or
interrupt the perfutmance of this Agreement, or that portion of this Agteement, as ordered by
Owner. On the resnmption ~Constmction Manager's services, Constmetion Managers Feeand
Project Schedule shall be equitably adjusted for JaSODable~ and delay resulting from any
such suspension.
9.2 Termination by Owner for ConvenleDce.
Upon written notice. to CoDstmction MlDBger, Ownc:r may, without cause,
teJminate this 'Agreement. C<mstruetion Manager shall follow Owner's instructions regarding
shutdown and termination procedures, Strive to mitigate all costs and stoP the performance ofits
services. Upon such tcmrination. Construction Manager shall invoice Owner for aD services
actually performed and any reasonable costs or expeoses incurred by Construction Manager in
CONmtlJCnONMANAGEMENrAGREEMENr(CONSTRUcnoN MANAGiMENl'AD'VJSOlt) PAm: 17
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"/. connection with the tennination (such as services necessary to shutdown performance), bu~ not
lost profits. unabsorbed ovemead or lost opportunity).
9.3 Termination by Owner for Cause.
If Construction Manager fails to fullY and faithfblly perform its dulies and
responsibilities under this Agreement, Owner may give Construction Manager'written notice of
such fid1ure and Owner·s intent to temJinate CoDStRIctkm Manager's semces if ConsIrucIion
Manager fails to commence and diligently continue satisfhctory correction ofsuch :fi1iJurc within
ten (10) days. If Construction Manager fiWS to commence and diligently continue satisfactory
correction of 1he failure within such 10000y·p~ Owner may tenDinato Construction
Manager's services by written notice. Upon such termina~ Construction Mana.ge1' shall not
be entitled to ~ve further payment until the Project is finished. If the unpaid balance of
CoDStmction Mariager's Fee exceeds costs of finicthing CoJlStroction Manager's services and
othet damages incurred by Owner. such excess sball be paid to Construction Manager. Ifsuch
costs an$l damages exceed the unpaid~ Construction Manager shaH pay the difference to
Owner.
9.4 Termination by CoDStnletion Mauger.
. Upon ten (10) days· prior written nodco to Owner. Construction Manager may
terminate this Agreement if (i} the progress of the Project has been .suspended by Owner for
CODvenieDce for a period of ninety (90) days through no Wt of Coostmction Manager; (n)
Owner,fails to pay CoDstruclion Manager in accordaDce with this Agreement and CoDstruction
Manager bas not det8DIted; or (ili) Owner otbeJ'Wiso breaches this Agreemeot or :fails to per.tbrm.
its duties and respoDSloilities lDlder this~ent and Owner has failed to oore the bteadl or
faiIme to perfb1Dl within ten (10) days after CoDstmcd.on Manager provides such wrltten notice
of the breach or faiIuro to perform to Owner. Upon 80ch tenniDatioD, CoDstruction Manager
shall invoice Owner for aU services actually performed and any reasonable costs. or expeases
incDtredby CoDa&mction Manager in~nwith tho termination (such as services necessary
to shutdownperformance). but not lost profi~ 11DibsoJbedoverhead or lost opportunity).
10. GICNEBAL PROVISIONS
10.1 OwDership ofWork bodlld:.
All documents prepared by CoDs1mction Manager fOr tho Project sbaB become
and be the sole property ofOwner. and Owner shall be deemed to be Ownerofan common law,
Statutory and other reserved ri8hts thereto, including cop)'rights. Qmstmction MaBager may
keeps copies ofsuch documents for its records and for its future p:ofessional endeavolS.
10.2 lu1U'anee.
10.2.1 Errors and Omissions Liabn~. CeDstmctioD Manager shall
provide errors and omissions liability insuranc:o on an aggregate limits "claimsmade" basis in an
amount not less than Two Million Dollars ($2,OOO,OOO)~ Co.nstmcIion Manager shaD either (i)
\ maintain the specified levels ofaggregate limits "claims made" insuranc:e for no less than three
CONSmUCTIONMANAGEMENr AGR.EEMliNT (CONsTRUCTION MANAGEMENTADVlSOR.)
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yeatS after completion or termination ofConstruction Manager's services under this Agreem.en~
or (ii) provide tail cOverage for claim~ demands or actions reported within six (6) years after
completion or termination of Construction Manager's services under this Agreement for acts or
omissionS during the term ofthis Agreement. .
10.2.2 General Commeroial LiabUity. Constmction Manager- shall
maintain at all times eommereiaJ general liability insurance and excess liability coverage on
occmrence form basis (standard, unmodified) with products and completed operations coverage
in an amount not less than One Million Dollars ($1",000,000) per occurrence and Two Million
Dollars ($2,000,000) annual aggregate.
10.2.3 WDrker's Compensation. Construction Manager will maintain
at aD. times such workers compensation and emplo,yer~s liability coverage insurance as required
by the laws ofthe State in which tho Project is located and any other state in which ConsttucIion
MaDageror its employees permrm services for Owner. The policy mustbe endorsed to include a
waiverofsubrogation.
10.2.4 Additional IDsureds: Upon O~~s request, Constroction
Managei' shaD'have Owner and Owner's lender, if .y, named as additioDal iDsoreds under aU
CoDStruction Manager's liability insurance poHcies (not including ettOJS and omissions and
worb.rs' compensation insurance).
10.2.5 Certificates ofJDsurance. ConsttucIion Manager shall provide
certificates of iDsurance issued by the insurer to Owner for each policy required under this
Section 10.1 and, ifrequested by Owner, copies ofeach insuraneo poHcy. Bach certificato issued
to Owner shall~ the fOllowing covenant ofthe issuer: "Shou1d any ofthe above described
poUde8 be caneeI1ed before the expbation date thereo~ the issuing company will mail 30 days
written notice to the certificate holder."
10.2.6 CoDstmction Manager's Consultants. Constmction Manager
shan require its CODSUltaBts to maintain at an times iDsunmco covemges CODSiste:Dt with the
CODBDltant's IOle on thoPIOjoct and reasonably accepIable to Owner.
10.3 Paymellt adPeriormanceDoDds.
Ifand when requestedby Owner~0:msImcti0n Manager shall provido Owaerwith
a payment and ped'onnancc bond 01' bonds in the 8IJ101JDts requested by 0wDer to secnre the
construction~ obligatioDs hereundeI'. The cost of such bond or bonds shBII be a
reiDibursa'ble cxpeoso pursuant Sectioil. 6.2.3 above.
lOA Redtals aDd l£yhibits.
The recitals above and the exhibits referred to in this Agreement and attached
hento are incorpomted into the agreement as ifset out in full in the body of the Agreement In
tho event ofa conflict between any exhibit and tho body of this Agreement, the A.greemcot shall
conIroL
CO'NS11lUCllONUANAOEMHNTAGltEEMBNT(CONs1'RUcmN MANAem.telTAIMsoR)
NEwMERD>IAN ClrYItw. .
.__ . __ , __ . ,,~=-~~~I'Ui\ClIIX238ICM_.tzP4QM.D1le
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105 Conterparts; Facsimile Trms"oD.
This agreement may be executed incoun~ each ofwbich shall be deemed
to be an original, but aU of whi~ taken t~gethe.r, shall constitute but one and the same
agreement Delivery of an executed counterpart ot a signature page to this agreement via
facsimile transmission shaD he as effective as deHvery ofan original signed copy, provided that
an original signed copy shall be delivered to the party entitled thereto wi"thin five (5) business
days aftersuch facsimile traDsmission.
10.6 Attorneys' Fees.
In the event ofany c:ontrovemy, claim or action being :filed or instituted betweeQ
the parties to this agreement 10 eoforce the terms and conditions of this agreement or arising
ftom the breach of my provision hereo:( the prevuitiog party will be entitled to receive fiom the
other party all costs, damag~ and 8I.penses, including reasonable attorneys'~ incurred by
the prevailing party, whether or not such controversy or claim is litigated or prosecuted to
judgrilent. The prevailing party wiD be that party who was awarded judsment as a result of trial
orarbitration aod~ to be theprevailingpartybythejudge or arbitrator. "
18.7 GovendJlg Law.
This agreement shall be governed by tho laws. including COD:fJicts ofla~ in tho
State of Idaho as an~ between residents of the State of Idaho and to be perfOIDled
witbiD tho State ofIdaho.
lo.a V.at.
As a material part of the CODSideration for this agreement, each of the parties
hereto agrees that in the event any legal proc:eec1iqsbat1 be instituted between them, such legal
. proceeding sJuaII be iDstituted in the courts ofAda Count}', StateofId~ and each oftheparties
hereto agrees to submit to the jurisdiction ofsuch courts.
18S GramD18tiealUsage.
ID. CODSbDing this agreeme.ot, feminine or neuter prono1lDS shall be substituted for
those~ ill :form and vice vema, p1uraJ terms shall be substituted for singular and siDgular
for phnl in any place in which the context so requires, and the word "including" shall be
construed as iftbe words "but not limited to" appear immediately thereafter.
10.10 BlndIDgmeet.
This Agreement sha1I be binding upon and inure to the benefit of the parties
hereto and their respective hciJs, legal representatives, successoIS and assigns. Construction
Manager sbaIl not assign its ri"ts hereunder~nor shaD it delegate any of its duties htmmder,
withOut the written consent ofOwner. Owner may essign this Agreement to any affiliated entity
or to any lender providing construction fiulUlCing without CoutrucIion Manager's prior written
consent. CoDstmction Manager agrees to exeeute aD C»DSeIlts reasonably required to facilitate
CONS'rRUC11ON MANAGBmn'AGREI!MENT(CoNS'tRUCl1ONMANAGI!M&lI' ADVJsoR)
NliWMIiIUDIANClr:VRw. .
~_5mtiiIWwiSl.SIa\LOC'A~""-I'Ila\OIXUJJicNAG&-IDMGrOt.Dcc •
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,. snth an assignment. If either party makes such an assignment, that party shall nevertheless
remain legally responsible for all obligations under this Agreement, unless otherwise agreed by
the other party.
10.11 Beadings.
The headings contained in this agreement are for reference purposes only and
shall not in any way affect the meaningorinterpretation hereof. .
10.1% Additional Acts.
Except as otherwise provided herein, in addition to the acts and deeds RCited
heRin and contemplated to be perfoJmed, executed and/or delivered by the parties, the parties
hqeby agree to ped'onn. execute and/Or deliver or cause to be pertbrmed, executed indIor .
delivered any aDd an such tbrther~ deeds and assurances as any party hereto may reasonably
require to consummate the lIaDsaction contemplated hereunder.
10.13 Time of l'.ssencL
AD times provided for in this a8feUllen4 or in any other document executed
hereunder, for the perfo.rmance ofany act will be strictly <:omtro~~beingofthe essence.
10.14 Notice.
All notice between the parties shall be deemed received when personally
delivered or when deposited in the United States mail postage prepaid, registered or.certified,
with·retom receipt~ or sent by telesnun or mail-o-gram or by :recognized courier
delivery (e.g. Fec!eral Express, Airborne,~ etc.) addressed to the parties, as the case
may be, at the address set forth below or at such other addresses as theparties may subsequently
designatebywritIen notice given in the mannerprovided in this ~ection:
Owner:
With a copy to:
CONsTlWCllON MANAGI!MEN1'AGRmIEtn'{CoNsTRucnoN M.\)IAGEMENTAIMsoa)
NEWMERmIAN CllYH.w.
C;\lIOCl__~~1lIJEIIla"""1lmN:M_.l'!IMarM.IloI:
PAGE 21
Petra50024
000341
. 
               
             
   
  
            
            
   
             
E      r          
er Y               
  u               
    tt ns    
.l    F ce.. 
      g an        
          oII8Iro~      
  
          scm 1  
               
 urn     legi.   il+gr      
             
                  
            
 
    
To be determined by Owner. Upon Owner's selection of 
it. authorized representativ~ Owner wm provide Arebitect 
the name aDd contact iof'ormation for such represen~ve. 
omce of the Ci~erk 
City of Meridian 
33 Bast Idaho Avenue 
Meridian, Idaho 83642-2300 
Telephone: 208-888-4433 
Facsimile: 208-88+8119 
Email: bergw@meridiancity.org 
City Attomers Office 
City of Meridian 
 E ENl  .A IEHr{ o srn.  AN   
RmlANCn .  
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With a copy to:
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33 East Idaho Avenue
./ Meridian, Idaho.83642-2300
Telephone: 208~98-5S06
Facsimile: 208.884-8723
Email: bairdt@meridiancity.org
Construction MaoageI: Gene R. Bennett,Project Manager
PETRA INCORPORATED
9056 W. Blackeaglc Drive
Boise, Idaho 83709
. Telephone: 208-323-4500
Facsimile: 208-3234507
Mobile: 208-860-7531
Bmail: gbeonett@pellainc.net
Patrick C. KershisniJr, Bsq.
PETRA lNCORPORATIID
9056 W. Bla<:keagle Drive
B~ Idaho 83709
Tefephone: 20g.,323--4SOO
Facsimile: 208-323-4507
Mobile: 208-860-7531
Email: pkersbisoik@petnc.net
10.15 RIghts and Remedies Cmnnlative.
Except as otha:wiso apress1y stated ~ this Agreement, the rights and remedies of
the parties are eumuIati~ and the exercise by any party of ono or more of Such rights or
remedies shall not preclude the ·exercise by it, at tho same time or diffaent times. ofany other
righ&s or remedies fbr the 198DlO defimlt or any other default by tbeother party. In tho event ofa
defimlt. the parties have an of the rights and remedies afforded in law or in equity, except as
provided herein to the contrary.
1OJ.' Third-Party BenefidarJes.
Nothing CODtained herein shall creato any relatiousbip (co.ntractua1 or otherwise)
with, or any rights in favor o( any third party. CoDsIructiOD Mpnager~8 duties .:t
responsibilities sbaIl not reliovo any other party, including ConstructionManger and CoDtractors,
from~ duty to fully and fidtb1bIly perfbnn their contractualand other obJigatious to Owner.
10.17 Integration; Waivers.
This is tho eD1ire IgteeDlalt betwecD the parties with respect to the matters
covered herein and supersedes all prior agreements between them. written or mal. This
Agreement may bemodified 0DIy in writing signed by both parties.. Anywaivers hereunder must
be in writing. No waiver ofany right or remedy in the event ofdefault hereunder shall constitute
awaiverofsuch right or iemedy in the event ofany subsequent defilult.
CoNsnuCJ1ONMANAoEMI!NTAGREEMliNT(CoNS11WC'l'lON~...6EMEN1' ADVISOR)
NEwMEmIANCnYHAu.
~._ ••• _ .•.• •.••.•..•.~~~lNIQgrfUSaJCZ3ll\QfAGa·ftJMGI04.Doc:
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18.18 Severability.
Ifany term. orprovision ofthis agreement shaD. to any extent be"deteIDuned by a
court ofcompetent jurisdiction to be invalid or unenfotceable. the remainder of this agreemeQt
shaD not be affected thereby,·and each tenn and provisio.n ofthis agreement shaD be valid and be
enforceable ro the fWlest extentpermitted by law; and it is the intention ofthe parties hereto that
ifany provision ofthis agreement is capable oftwo constructio~ one ofwhich would render the
provision void and the other ofwhich would render the provision valid. the provision sball have
themeaningwhich rendem it valid.
[end oftext)
CONSTIt.UCTJONMANAOI!.MEN'r.AGRJmMEKr(CONsnlUCTJON MANAGEMENT ADVlSOR)
NEwMBIJDJAN ClIYILw.
C\IlCIaaGlIra-~~~~aocAGI..IalAG1'IM.llal:
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The parties have executed this Agreement effective as oftbedate first set forth above.
CITY OF MERIDIAN~
an Idaho municipal corporation
By.-~
Tammy
Mayor
Date: '-7-Ph
A1TEST:
William Q. Berg, Jr.
CityClerk
Date: 11-7-tf)~
"CoDStnlction Managet' PBTRAINCORPORATED~
an Idaho corporation
CONmwcJ1ONMANAGEMENTADlEE.MIM'{CONSnUCOON MANAGEMENTADVISOR)
NEwME1UDlANCIrY lLw.
C:\IloaDeIISAIlD~~"'-~M*.taMortlDllC
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STATE OF IDAHO )
:SS
County of Ada )
Onthis~day of~ 2006, before me, aNO~PubH~ persoDa1ly
appeare.d TAMMY DB WEBRD and WILLIAM G. BERG, JR., known or identified to me to be
the MAYOR and CITY CLERK, respectively, of the CITY OF MERIDIAN, who executed the
instrument or the peISOll that execoted the instmment ofbehalf of said City, and acknowledged
to me that such City executed the same.
(SEAL) Notary Public. fur Idaho
Residing at IYLtlha ( JJ
Commission expires: {.a--f.!- /(
STATEOFlDAHO )
:ss
County ofAda )
On this /S"- day of~2006,before mo, a NotaryPublic, personally
appeared JERRY S. FR.ANK, known or Identified 10 me to be the CEO of pB'J'RA
INCORPORATED, an Idaho COIpOI8tioD. who execnted the iDstrument 'OJ' the peISOD. that
executed the instJ:miumt of behalf of such corporation, and acknowledged to me that soch
co!pOJ8Iion e.xeeated the same.
NotaryPubli~
Residingat:~t' .... 7i:J
Commission expires: "_/~
CONSTRJJC'J1ON~AGEMI!NT AGREEMENT(CoNsraucnoNMANAGEMelrADVISOR)
NEwMIiIUDIANCIrY HALL
~-~.__~"""~lI\QIJla.taMGtOUoC
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TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
ATTORNEYS AT LAW
Kim J. Trout
VIA: Hand Delivery
Thomas G. Walker
Cosho Humphrey, LLP
800 Park Blvd., Suite 790
Boise,ID 83712
twalker@CoshoLaw.com
July 13, 2009
Re: Ci!Y ofMeridian vs. Petra Incorporated
Ada County Case No.: CV OC 09-07257
Dear Tom:
Please find enclosed our Memorandum in Opposition to Petra Incorporated's Motion to Compel
the City of Meridian to (1) Answer to Interrogatories, (2) Respond to Requests for Production; and
(3) Respond to Requests for Admission and Motion for Sanction Under Rules 26(f) and 37(a) and
(c), as well as the Affidavit of KimJ. Trout in Support of Plaintiff's Memorandum in Opposition to
Petra Incorporated's Motion to Compel the City of Meridian to (1) Answer Interrogatories; (2)
Respond to Requests for Production; and (3) Respond to Requests for Admission and Motion for
Sanction under Rules 26(f) ( and 37(a) and (c).
Also please find enclosed one CD that contains documents CM 000001 through CM
002682. These documents are multi-page tiffs with a load file for document management software.
By Wednesday, July 15, 2009 we will be producing the emails that have currendy been gathered,
which are being produced pursuant to I.R.C.P. 33(c) and are a supplemental response to Petra's
discovery requests. These emails are between City employees and Petra Employees or City
employees and LCA employees, and consist of approximately 15,000 pages. My office is currendy
working with the City's IT personnel to produce correspondence between City employees.
Since,~_._s:::::=
KimJ. Trout
Cc: Client
EXHIBIT
Ie,
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TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
ATTORNEYS AT LAW
Kim]. Trout
VIA: Hand Delivery
Thomas G. Walker
Cosho Humphrey, LLP
800 Park Blvd., Suite 790
Boise,ID 83712
twalker@CoshoLaw.com
Re: City ifMeridian v. Petra, Inc.
Dear Mr. Walker,
July 15,2009
As represented in my affidavit filed with the Court, enclosed please find a DVD
containing Bates No. documents CM002813 through CM016850.
Y290< ;<t
Kim]. Trout
KJT/kk
Enclosure
The 9th & Idaho Center. 225 North 9th Street, Suite 820
P. O. Box 1097 • Boise, Idaho 83701
Phone (208) 331-1170 • Facsimile (208) 331-1529
E-Mail Address:ktrout@idalaw.com
EXHIBIT
000347
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KIM J. TROUT, ISB #2468
TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Attorneys for Plaintiff
JUL 222009
J. OAVHJ NAVARRO, CI&rk
~\lI..AM'Q
C\{Ci'!tjfY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE CITY OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff,
v.
PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
Case No. CV OC 09-07257
NOTICE OF SERVICE
Pursuant to the Idaho Rules of Civil Procedure, notice is hereby given by the undersigned
party that a copy of Plaintiffs First Set of Interrogatories, Requests for Production of Documents
and Request for Admissions to Defendant Petra Incorporated was served upon the following by
First Class mail at:
Thomas G. Walker
COSHO HUMPHREY, LLP
800 Park Blvd., Ste. 790
P.O. Box 9518
Boise, ID 83707-9518
Twalker@CoshoLaw.com
DATED this 22nd day ofJuly, 2009.
NOTICE OF SERVICE - 1
000348
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TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
BY'~-
Kim. J. Trout
Attorneys for Plaintiff
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 22nd day of July, 2009, a true and correct copy of the
above and foregoing document was forwarded addressed as follows in the manner stated below:
Thomas G. Walker
MacKenzie Whatcott
COSHO HUMPHREY, LLP
800 Park Blvd., Ste. 790
P.O. Box 9518
Boise, ID 83707-9518
Fax: (208) 639-5609
NOTICE OF SERVICE - 2
Hand Delivered
U.S. Mail
Fax
Fed. Express
Email
Ki111]:TtOUt
D
~
D
D
D
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J. Q'__...r1\J
By_""""IU
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE CITY OF MERIDIAN, an Idaho
municipal corporation,
Plaintiff,
vs.
PETRA, INCORPORATED, an Idaho
corporation,
Defendant.
Case No. CVOC0907257
ORDER SETTING PROCEEDINGS
AND TRIAL
THE PARTIES, BY AND THROUGH THEIR ATTORNEYS, HAVING FILED A
STIPULATION FOR SCHEDULING AND PLANNING ON JUNE 29, 2009;
ACCORDINGLY, THE FOLLOWING SCHEDULING ORDER IS ORDERED AS FOLLOWS
I) DESIGNATED TRIAL COUNSEL:
Plaintiff: Kim 1. Trout of Trout Jones Gledhill Fuhrman
Defendant: Thomas G. Walker and Mackenzie Whatcott ofCosho Humphrey
Each party to the action shall be represented at all pre-trial hearings by the attorney or
party who is to conduct the trial or by co-counsel with full knowledge of the case and with
authority to bind the party by stipulation. If any attorney has not been given such authority to
bind the party by stipulation, the party shall be present or available at the pre-trial conference.
2) TRIAL DATE: The ten (10) day court trial of this action shall commence before
this Court on February 17,2010 at 9:00 o'clock a.m.
Notice is hereby given, pursuant to Idaho Rule of Civil Procedure 40(d)(I)(G), that an
alternate judge may be assigned to preside over the trial of this case. The following is a list of
potential alternate judges:
ORDER SETTING PROCEEDINGS AND TRIAL - PAGE 1
000350
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Hon. Phillip M. Becker
Hon. G. D. Carey
Hon. Dennis Goff
Hon. Nathan Higer
Hon. Daniel C. Hurlbutt Jr.
Hon. James Judd
Hon. DuffMcKee
Hon. Daniel Meehl
Hon. George R. Reinhardt, III
Hon. Ronald Schilling
Hon. W. H. Woodland
Hon. Linda Copple Trout
Hon. Kathryn Sticklen
Any sitting 4th District Judge
Any sitting 5th District Judge
Unless a party has previously exercised their right to disqualification without cause under
Rule 40(d)(I), each party shall have the right to file one (1) motion for disqualification without
cause as to any alternate judge not later than ten (10) days after service of this notice.
3) PRE-TRIAL CONFERENCE: Counsel for the parties shall appear before this
Court in chambers on February 9, 2010 at 3:30 o'clock p.m. for a final pre-trial conference.
Counsel shall be prepared to discuss settlement possibilities, and all items set forth in Rules 16(a)
through (i), LR.C.P.
4) MOTIONS: All motions, including Motions in Limine and Motions for
Summary Judgment, shall be heard no later than 63 days prior to trial.
5) DISCOVERY CUT-OFF: The last day for the initiation of any discovery
(serving an interrogatory, requesting a document or noticing a deposition) shall be 63 days prior
to trial.
6) DISCLOSURE OF EXPERTS: The advancing party's expert witnesses shall
be disclosed no later than 126 days prior to trial. The responding party's expert witnesses shall
be disclosed no later than 77 days prior to trial. All parties' disclosure as to experts, shall be in
compliance with Rule 26(b)(4). An expert is defined under Rule 702 of the Idaho Rules of
Evidence.
7) FILING OF AMENDMENTS: The last day to file amendments to any pleading,
or to join any additional parties, shall be 154 days prior to trial.
ORDER SETTING PROCEEDINGS AND TRIAL - PAGE 2
000351
    
    
   
   
     
   
   
   
     
   
    
    
   
  th   
     
             
                
                 
           
                
                
  I.  
           
             
             
               
  
          
                
                   
                
 
             
             
       
8) ATTORNEYS CONFERENCE: Counsel for Plaintiff shall conVene an
attorneys conference two weeks prior to final pre-trial conference for the purposes of exchange
and marking of all exhibits, exchange of all witness lists, the noting of any foundational
objections to exhibits or witnesses, stipulate to uncontested facts, explore all settlement
possibilities, and prepare a pre-trial stipulation pursuant to Rule 16(e), LR.C.P., which stipulation
will be presented to this Court at the final pre-trial conference.
9) PRE-TRIAL MEMORANDA: Parties shall submit to the Court, no later than
five (5) days before the final pre-trial conference, a pre-trial memoranda which will include the
following:
a. Elements ofPlaintiffs case (plaintiff);
b. Defenses ofDefendant's case (Defendant)
c. Contested facts;
d. Contested issues of law;
e. Evidentiary issues
f. Agreed or stipulated facts; and
g. Memorandum ofPoints and Authorities on issues oflaw.
10) JURY INSTRUCTIONS: Each party shall submit all proposed jury instructions
to the Court on or before February 9, 2010 at 3:30 p.m.
11) SANCTIONS: Failure to comply with this Order shall subject a party or its
attorney to appropriate sanctions, including, but not limited to, costs and reasonable attorney
fees, the dismissal with prejudice of Plaintiffs claim, or the striking of a Defendant's defenses.
A party may be excused from strict compliance with any provisions of this Order only upon
motion showing extraordinary circumstances.
12) CONTINUANCES: If all parties request a continuance of the trial date, this
Court will only consider a Motion to Continue if the motion is signed by all parties personally
and their counsel.
Dated: July 28, 2009
ORDER SETTING PROCEEDINGS AND TRIAL - PAGE 3
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CERTIFICATE OF MAILING
I hereby certify that on July 28, 2010 I mailed a true and correct copy of the within
instrument to:
Kim J. Trout
TROUT JONES GLEDHILL FUHRMAN, PA
225 N 9th St,Ste 820
PO Box 1097
Boise, ID 83701
Thomas G. Walker
COSHO HUMPHREY, LLP
800 Park Blvd, Ste 790
PO Box 9518
Boise, ID 83707
J. DAVID NAVARRO
Clerk of the District Court
~. ~ ~rk
ORDER SETTING PROCEEDINGS AND TRIAL - PAGE 4
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE CITY OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff,
v.
PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
Case No. CV OC 09-7257
PLAINTIFF'S MEMORANDUM IN
OPPOSITION TO DEFENDANT'S
MOTION FOR LEAVE TO FILE FIRST
AMENDED COUNTERLCLAIM
COMES NOW Plaintiff, the City of Meridian (hereinafter referred to as "City"), by and
through its counsel of record, the law firm of TROUT. JONES'. GLEDHILL. FUHRMAN,
P.A., and hereby submits this Memorandum in Opposition to the Motion for Leave to File First
Amended Counterclaim filed by the Defendant Petra, Incorporated (hereinafter referred to as
"Petra").
Petra requests leave to amend its Counterclaim on the alleged basis that the amendments
seek to simply add allegations concerning $155,992.81 that Petra asserts are owed pursuant to a
certain Construction Management Agreement dated August 1, 2006 with the City. However,
while the Counterclaim does in fact seek to add allegations concerning this amount, Petra fails to
PLAINTIFF'S MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION FOR LEAVE TO FILE FIRST
AMENDED COUNTERLCLAIM - 1
000354
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disclose that the amendment also includes amendments which remove certain allegations from
the existing Counterclaim. In particular, Petra removes from the original Counterclaim its
allegations concerning how it characterizes the basis for the compensation alleged to be owed.
This deletion is significant in the context of the lawsuit and Petra should not be permitted to
amend away a key judicial admission defining the litigation to the prejudice of the City.
ARGUMENT
A. Legal Standards Governing Motions to Amend.
Idaho Rule of Civil Procedure 15(a) provides that amendments to pleadings may be
sought at any time in the discretion of the trial court. "Although leave to amend is to be freely
given, LR.C.P. 15(a), the decision to grant or refuse permission to amend is left to the sound
discretion of the trial court." Jones v. Watson, 98 Idaho 606, 610, 570 P.2d 284, 288 (1977).
Moreover, "an order denying a motion to amend will not be reversed absent an abuse of
discretion. Hickle v. Winey, 126 Idaho 993, 895 P.2d 594 (Ct. App. 1995). A court considering
a motion to amend, may deny the motion where factors such as undue delay, bad faith or dilatory
motive, or undue prejudice to the opposing party may occur by virtue of the amendment. E.g.,
Smith v. Great Basin Grain Co., 98 Idaho 266, 272-73, 561 P.2d 1299, 1305-06 (1977) (citing,
Farnan v. Davis, 371 U.S. 178 (1962)).
B. Petra's Request For Leave To Amend To Delete Its Characterization Of Amounts
Owed Should Be Denied.
Petra's Memorandum asserts that "the thrust of the addition to the Counterclaim is the
refusal and failure by Meridian to pay Petra pursuant to the basic Construction Management
Agreement ..." (Petra's Memorandum in Support of Motion for Leave to File First Amended
Counterclaim, page 6.) However, what Petra fails to disclose in its moving papers is a
PLAINTIFF'S MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION FOR LEAVE TO FILE FIRST
AMENDED COUNTERLCLAIM - 2
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significant deletion from the allegations of the original Counterclaim by the First Amended
Counterclaim.
In the original Counterclaim, Petra alleged as follows:
85. Petra has provided Meridian with an accounting and documentation
substantiating the additional compensation to which it is entitled under the
Agreement.
(Emphasis added)
The proposed First Amended Counterclaim In the companion allegation omits
"additional" entirely and simply asserts as follows:
86. Petra has provided Meridian with an accounting and documentation
substantiating the compensation to which it is entitled under the Agreement.
As the Idaho Supreme Court in the case of Gillingham Const., Inc. v. Newby-Wiggins
Const., Inc., 136 Idaho 887, 42 P.3d 680 (2002) explained, the characterization of the basis for
compensation due under a construction contract carries with it an important legal consequence.
"There is a difference between extra work, for which a contractor is entitled to additional
compensation, and additional work, for which the contractor is not entitled to additional
compensation." Gillingham Const., 136 Idaho at 892 nol, 42 P.3d at 685 nol. As further
explained in Obray v. Mitchell, 98 Idaho 533, 567 Pold 1284 (1977) "[t]he distinction between
extra work and additional work is that the former is work arising outside and entirely
independent of the contract, something not required in its performance; the latter is something
necessarily required in the performance of the contract and without which it could not be carried
out." Obray, 98 Idaho at 537, 567 Pold at 1288 quoting 13 McQuillan, Municipal Corporations s
37.165, p. 477 (3d ed. 1950).
Against the backdrop of this established Idaho case law, the significance of Petra's
admission is evident. In alleging that it is owed compensation, Petra originally characterized the
PLAINTIFF'S MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION FOR LEAVE TO FILE FIRST
AMENDED COUNTERLCLAIM - 3
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compensation that it was purportedly owed as "additional". The determination to remove this
characterization from the counterclaim is a purposeful attempt to avoid the legal consequence of
this judicial admission. "The Idaho courts have recognized that statements in the party's
pleadings are binding judicial admissions which may be considered as admissions within the
case in which they were filed." Strouse v. K-Tel, Inc., 129 Idaho 616, 618, 930 P.2d 1361, 1363
(Ct. App. 1997). The existence of a judicial admission "remove[s] the admitted facts from the
field of controversy" whereby "the party making a judicial admission is bound by the statement
and may not controvert the statement on trial or appeal." Id, 129 Idaho at 619, 930 P.2d at 1364.
A judicial admission can be made by either a party or a party's attorney. See Sun Valley Potato
Growers, Inc. v. Texas Refinery Corp., 139 Idaho 761, 765, 86 P.3d 475,479 (2004) (answers to
allegations of complaint in party's answer deemed judicial admissions); Griff, Inc. v. Curry Bean
Co., Inc., 138 Idaho 315,321,63 P.3d 441, 447 (2003) (answers to complaint constituted judicial
admission); Hill v. Rice, 65 Idaho 167, 139 P.2d 1010, 1013 (1943) (holding that "[i]t is well
settled that a distinct and formal admission made by an attorney acting in his professional
capacity on a trial binds his client as a judicial admission.")
The Strouse Court dealt with the judicial effect of an admission made by allegation in a
complaint. As the allegations of the complaint were statements of fact based on personal
knowledge of the party himself, the Idaho Court of Appeals held that such statement would be
considered a judicial admission. Id, 129 Idaho at 619,930 P.2d at 1364. Although the Court in
Strouse addressed the effect of a statement in a complaint, its application to an affirmative
pleading, such as a counterclaim, should be similar and the result likewise applied to the
amended pleading sought to be asserted by Petra in this matter.
PLAINTIFF'S MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION FOR LEAVE TO FILE FIRST
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The prejudice to the City by the allowance of the amendment is evident and serves as
cause to deny the present motion to amend. "When a pleading is amended or withdrawn, the
superseded portion disappears from the record as a judicial admission, but it nevertheless exists
as an utterance once seriously made by a party, and when admitted in evidence may be properly
considered by the court or jury as an item of evidence in the case." Swanson v. State, 83 Idaho
126,358 P.2d 387 (1961). Accordingly, the proposed amendment should be seen not as a mere
attempt to clarify certain allegations that Petra believes it has against the City, but rather as
Petra's attempt to create a triable issue where one, by virtue of its judicial admission, did not
previously exist.
Petra's original counterclaim asserted that it was seeking additional compensation for the
work it performed pursuant to its agreement with the City. Petra's original allegation by
necessity narrowed the issues that were properly presented to the Court. It should not now be
allowed to amend its counterclaim, to omit from the counterclaim its own judicial admission, in
order to create issues of fact were none existed. For this reason, Petra's motion for leave to
amend should be denied.
CONCLUSION
For the reasons stated above, the City respectfully requests that this Court deny Petra's
Motion for Leave to File a First Amended Counterclaim.
DATED this 10th day of August, 2009.
TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
By: /~'W~ 6c
Kim J. Trout
Daniel Loras Glynn
Attorneys for Plaintiff
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 10th day of August, 2009, a true and correct copy of
the above and foregoing document was forwarded addressed as follows in the manner stated
below:
Thomas G. Walker
MacKenzie Whatcott
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P.O. Box 9518
Boise, Idaho 83707-9518
Direct Facsimile: (208) 639-5609
Hand Delivered
U.S. Mail
Fax
Email
Kim 1. Trout
Daniel Loras Glynn
D
~
D
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Thomas G. Walker (ISB 1856)
Mackenzie Whatcott (ISB 5509)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for Defendant, Petra Incorporated
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff/Counterdefendant,
vs.
PETRA INCORPORATED, an Idaho
corporation,
DefendantiCounterclaimant
REPLY MEMORANDUM IN SUPPORT
OF PETRA'S MOTION FOR LEAVE
TO FILE FIRST AMENDED
COUNTERCLAIM
The above-named DefendantiCounterclaimant, Petra Incorporated ("Petra"), by and
through its attorney of record, Thomas G. Walker of the firm ofCosho Humphrey, LLP, submits
this Reply Memorandum in Support of Petra's Motion for Leave to file First Amended
Counterclaim.
REPLY MEMORANDUM IN SUPPORT OF PETRA'S MOTION
FOR LEAVE TO FILE FIRST AMENDED COUNTERCLAIM
480765_2
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1. PARAGRAPH 85 OF PETRA'S ORIGINAL COUNTERCLAIM IS NOT A
JUDICIAL ADMISSION.
The City of Meridian ("Meridian") claims that the use of the word "additional" in the
phrase "additional compensation" contained in Paragraph 85 of Petra's original Counterclaim is
a judicial admission and the omission of the word "additional" in paragraph 86 of the proposed
Amended Counterclaim is prejudicial to Meridian. Therefore, according to Meridian, Petra's
Motion for Leave to file First Amended Counterclaim should be denied. This argument fails for
the reasons set forth below.
Petra's original Counterclaim alleges the following:
85. Petra has provided Meridian with an accounting and
documentation substantiating the additional compensation to
which it is entitled under the Agreement. (Emphasis added).
The proposed First Amended Counterclaim alleges:
86. Petra has provided Meridian with an accounting and
documentation substantiating the compensation to which it is
entitled under the Agreement.
First, Meridian relies upon Gillingham Const., Inc. v. Newby-Wiggins, Const., Inc., 136
Idaho 887,42 P.2d P.3d 860 (2002) and Obray v. Mitchell, 98 Idaho 533, 567 P.2d 1284 (1977)
to support its claim that the omission of the word "additional" is significant. Meridian cites to
Gillingham Const. for its explanation that, "There is a difference between extra work, for which
a contractor is entitled to additional compensation, and additional work, for which the contractor
is not entitled to additional compensation." 136 Idaho at 892, n.2, 42 P.3d at 685 n.2, citing
REPLY MEMORANDUM IN SUPPORT OF PETRA'S MOTION
FOR LEAVE TO FILE FIRST AMENDED COUNTERCLAIM
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Obray v. Mitchell, 98 Idaho 533, 567 P.2d 1284 (1977). It is entirely unclear from Meridian's
brief how the foregoing quote is applicable to the use of the word "additional" in the phrase
"additional compensation" contained in Petra's original Counterclaim. The original
Counterclaim addresses additional compensation, not additional work or extra work. The cases
relied upon by Meridian appear to have involved fixed-price contracts. This case does not
involve a fixed-price contract. It is apparent from Petra's pleadings that under the terms of the
Construction Management Agreement ("Agreement") changes and compensation for changes
were specifically addressed:
7. CHANGES
Changes in Construction Manager's services (not involving a
cardinal change to the scope of the services) may be accomplished after
the execution of this Agreement upon Owner's request or if Construction
Manager's services are affected by any of the following:
(a) A change in the instructions or approvals given by Owner
that necessitate revisions to previously prepared documents or the
reperformance of previously performed services;
(b) Significant change to the Project, including, but not limited
to size, quality, complexity, Owner's schedule, budget or procurement
method;
(c) Construction Manager performs additional services because
of active Owner interference pursuant to Section 5.2, or
(d) Preparation for and attendance at a dispute resolution
proceeding or a legal proceeding except where Construction Manager
is a party thereto or where the Construction Manager's performance is
an issue in such proceeding.
REPLY MEMORANDUM IN SUPPORT OF PETRA'S MOTION
FOR LEAVE TO FILE FIRST AMENDED COUNTERCLAIM
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Except as otherwise set forth in this Agreement, if any of the above
circumstances materially affect Construction Manager's services,
Construction Manager shall be entitled to an equitable adjustment in the
Schedule of Performance, the Construction Manager's Fee and/or the not-
to-exceed limits for reimbursable expenses, as mutually agreed by Owner
and Construction Manager. Prior to providing any additional services,
Construction Manager shall notify Owner of the proposed change in
services and receive Owner's approval for the change. Except for a
change due to the fault of Construction Manager, a change shall entitle
Construction Manager to an equitable adjustment in the Schedule of
Performance, Construction Manager's Fees and/or the not-to exceed limits
for reimbursable expenses as mutually agreed by Owner and Construction
Manager. l
Therefore, the omission of the word "additional" from "additional compensation" in paragraph
86 of the proposed First Amended Counterclaim in no way materially affects the allegations
contained therein. The Agreement provides for changes and significant changes to the Project
were made by Meridian, including, the size, quality, complexity, Meridian's schedule, its budget
and procurement methods. Petra submitted an appropriately documented change order ("Change
Order #2) requesting compensation and Meridian has failed and refused to pay Petra's fee
attributable to the changes as required by the Agreement. Moreover, under Rule 8(a)(1) of the
Idaho Rules of Civil Procedure, Petra's pleading need only contain a "short and plain statement
of the claim showing that the pleader is entitled to relief." Petra's Counterclaim and proposed
First Amended Counterclaim satisfy Rule 8(a)(l).
Second, the use of the word "additional" In the phrase "additional compensation"
contained in Paragraph 85 of Petra's original Counterclaim is not a judicial admission.
1 Petra Incorporated's Answer to Complaint and Petra Incorporated's Counterclaim, at ~ 56.
REPLY MEMORANDUM IN SUPPORT OF PETRA'S MOTION
FOR LEAVE TO FILE FIRST AMENDED COUNTERCLAIM
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Consequently, the omission of the word "additional" in paragraph 86 of the proposed Amended
Counterclaim is not prejudicial to Meridian.
"A judicial admission is a statement made by a party or attorney, in the course of judicial
proceedings, for the purpose, or with the effect, of dispensing with the need for proof by the
opposing party of some fact." In the Matter ofUniversal Life Ins. Co., 144 Idaho 751, 759, 171
P.3d 242,250 (2007), citing Sun Valley Potato Growers, Inc. v. Texas Refinery Corp., 139 Idaho
761, 765, 86 P.3d 475, 479 (2004). "A judicial admission is a deliberate, clear, unequivocal
statement of a party about a concrete fact within the party's peculiar knowledge, not a matter of
law ... [and] not opinion." Universal Life, supra. In Universal Life, the Idaho Supreme Court
recently held that "judicial admissions do not include a party's allegation in a complaint filed in a
separate, but related lawsuit." Id. Additionally, nor does "a party's allegation in a pleading that
was later amended or withdrawn." Id.
In Universal Life, the Supreme Court held that a statement made by counsel for the Grain
Growers Membership and Insurance Trust in an affidavit that his client had, "canceled the GUH
polices ... and the certificateholders [Insureds] were paid all SBA/UB benefits that had vested
and that were contractually due upon cancellation by the policy holder" did not constitute a
judicial admission. !d. The Universal Life Court held that the statement was not made for the
purpose, or with the effect, of dispensing with the need for proof by the opposing party of some
fact. "Insofar as it is relevant here, it was not a statement of fact; it was a statement oflaw." Id.
The omission of the word "additional" from the phrase "additional compensation" is not a
REPLY MEMORANDUM IN SUPPORT OF PETRA'S MOTION
FOR LEAVE TO FILE FIRST AMENDED COUNTERCLAIM
480765_2
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"deliberate, clear, unequivocal statement of a party about a concrete fact." At the very most, it
might be construed as a statement of law, but clearly it is not a statement of a concrete fact.
In Curtis v. Canyon Highway Dist. No.4, 122 Idaho 73, 831 P.2d 541 (1992), overruled
on other grounds by Lawton v. City ofPocatello, 126 Idaho 454, 462, 886 P.2d 330,338 (1994),
the Idaho Supreme Court specifically held that the complaint filed by the appellants in another
action against Union Pacific was not an admission by a party opponent under I.R.E. 801(d)(2)
and did not rise to the level of a judicial admission.
Third, Meridian's reliance on Sun Valley Potato Growers, Inc. v. Texas Refinery Corp.,
139 Idaho 761, 86 P.3d 475 (2003), Griff, Inc. v. Curry Bean Co., Inc., 138 Idaho 315, 63 P.3d
441 (2003), and Hill v. Rice, 65 Idaho 167, 139 P.2d 1010 (1943) in support of its argument that
the use of the word "additional" in the original Counterclaim constitutes a judicial admission is
misplaced. All three of those cases address admissions made in answers filed in response to
complaints wherein a party clearly and unequivocally admits one of the claims alleged in the
complaint. In Hill, not only was there an admission to an allegation made in the answer to a
complaint, but also the respondent's attorney made the same admission in an in-court statement
regarding a fact pertaining to the type of truck the respondents owned. These cases do not
address allegations made in a complaint or counterclaim as constituting a judicial admission.
Furthermore, Meridian's reliance on Strouse v. K-Tel, Inc., 129 Idaho 616, 930 P.2d 1361
(Ct.App.1997) is also misplaced. While the Court of Appeals does address allegations made in a
complaint and deemed them to constitute a judicial admission in that decision, Strouse is
REPLY MEMORANDUM IN SUPPORT OF PETRA'S MOTION
FOR LEAVE TO FILE FIRST AMENDED COUNTERCLAIM
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distinguishable for a number of reasons. First, the allegation contained in the complaint was a
clear statement of fact because the plaintiff had alleged a specific dollar amount that the
defendants had paid to the plaintiff during a term of an employment contract. The omission of
the word "additional" in this case is not a clear and unequivocal statement of a concrete fact.
Second, the complaint filed in Strouse was never amended, nor had the plaintiff attempted to
amend the complaint (at least there is no mention that plaintiff had sought leave to amend in the
facts). Third, the Supreme Court issued an opinion subsequent to the Strouse opinion wherein
the court specifically held that a party's allegation in a pleading that is later amended or
withdrawn is not a judicial admission. Universal Life, 144 Idaho at 759, 171 P.3d at 250, citing
Swanson v. State, 83 Idaho 126, 135,358 P.2d 387, 392 (1960).
In Swanson the Supreme Court stated, "When a pleading is amended or withdrawn, the
superseded portion disappears from the record as a judicial admission, but it nevertheless exists
as an utterance once seriously made by a party, and when admitted in evidence may be properly
considered by the court or jury as an item of evidence in the case." Swanson, 83 Idaho at 135,
358 P.2d at 392; see also Anderson v. Hoops, 52 Idaho 757, 19 P.2d 908 (1933); CIT Corp. v.
Elliott, 66 Idaho 384, 159 P.2d 891 (1945). Therefore, if Meridian so desires, at trial it can
present the original Counterclaim for impeachment purposes wherein Petra will be given the
opportunity to provide an explanation. Id.
REPLY MEMORANDUM IN SUPPORT OF PETRA'S MOTION
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2. CONCLUSION
Based upon the forgoing, the omission of the word "additional" from the phrase
"additional compensation" does not constitute a judicial admission under Idaho law. Therefore,
Petra respectfully requests this Court to grant Petra's Motion for Leave to file First Amended
Counterclaim.
DATED: August 12,2009.
REPLY MEMORANDUM IN SUPPORT OF PETRA'S MOTION
FOR LEAVE TO FILE FIRST AMENDED COUNTERCLAIM
480765_2.doc
KER
endant/Counterclaimant
Page 10
000369
  
             
            
               
 
   
       
       
 
  
· .
CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the Ith day of August, 2009, a true and correct copy of the
within and foregoing document was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
REPLY MEMORANDUM IN SUPPORT OF PETRA'S MOTION
FOR LEAVE TO FILE FIRST AMENDED COUNTERCLAIM
480765Jdoc
U.S. Mail
Hand Delivery
Overnight Courier
Facsimile:
-mail:
Page 11
000370
  
   
      th            
       
    
     
      
   
   
       
       
 
  
  
  
 
 
  
·.
CEIVED
AUG \.82009
oRIG INAlMta CountY Clerk
Thomas G. Walker (ISB 1856)
MacKenzie Whatcott (ISB 5509)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for Defendant, Petra Incorporated
NO·----
Fiiceo
_
AM FILED
• ----__P.M. =&" '(',e
AUG 192009
r
By J. DAV'n. .... ,...c·-"I\RRO, Clerk
~JOHNCOf\l
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff, ORDER
vs.
PETRA INCORPORATED, an Idaho
corporation,
Defendant.
Defendant Petra Incorporated's Motion for Leave to File First Amended Counterclaim
came on for hearing before the Court on August 17, 2009. The Court having considered the
motion, memorandum and oral argument of respective counsel the Court finds as follows:
PETRA INCORPORATED'S SECOND MOTION FOR SUMMARY JUDGMENT
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1. Petra's submission of the Motion for Leave to file the Answer and First Amended
Counterclaim was not made in bad faith; and
2. The City of Meridian is not prejudiced by the Court's granting of Petra's Motion.
It is therefor ORDERED that Defendant's Motion is granted and Defendant, Petra
Incorporated can file its First Amended Counterclaim in the form attached as Exhibit "A" to its
motion.
~.
DATED: AUgUst112009.
PETRA INCORPORATED'S SECOND MOTION FOR SUMMARY JUDGMENT
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I HEREBY CERTIFY That on the f)J!J day ofAugust, 2009, a true and correct copy of
the within and foregoing document was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
Thomas G. Walker
Cosho Humphrey, LLP
800 Park Blvd.,
Suite 790
P.O. Box 9518
Boise, Idaho 83707-9518
u.S. Mail
Hand Delivery
Overnight Courier
Facsimile:
E-mail:
u.S. Mail
Hand Delivery
Overnight Courier
Facsimile:
E-mail:
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CJ R\G1r~AL
Thomas G. Walker (ISB 1856)
MacKenzie Whatcott (ISB 5509)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for Defendant, Petra Incorporated
NO.,__-~~~
A.M '"""rrr~
AUG 212009
J. DAVID NAVARRO, Clerk
ByA.GARDEN
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff,
vs.
PETRA INCORPORATED, an Idaho
corporation,
Defendant.
PETRA INCORPORATED'S ANSWER
TO COMPLAINT AND FIRST
AMENDED COUNTERCLAIM
INTRODUCTION
On May 6, 2009 Petra Incorporated ("Petra") filed and served its Answer to the
Complaint ("Complaint") filed on April 16, 2009, by the City of Meridian ("Meridian"), in
which it admitted, denied and affinnatively alleged as set forth below. Petra does not make any
changes to its Answer. Petra also filed and served its Counterclaim on May 6, 2009. This
.~
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Answer and First Amended Counterclaim is made to add a claim to the allegations regarding
Change Order #2 because of Meridian's refusal and failure to pay Petra $155,992.81 in
accordance with the Construction Management Agreement dated August 1, 2006, plus accrued
interest at the statutory rate of 12%.
ANSWER
FIRST DEFENSE
Meridian's Complaint fails to state a claim for which relief can be granted. Petra denies
each and every allegation not specifically admitted herein.
SECOND DEFENSE
Regarding the specific allegations of the Complaint, Petra responds as follows:
JURISDICTION AND VENUE
1. Petra admits the allegations in Paragraph 1. 1
2. Petra admits the allegations in Paragraph 2.
GENERAL ALLEGATIONS
3. Petra admits the allegations in Paragraph 3.
4. Petra admits that the Construction Management Agreement ("Agreement") dated
August 1, 2006 attached to the Complaint as Exhibit A appears to be a copy of the Construction
Management Agreement; provided however, that Petra alleges that the Agreement speaks for
itself and to the extent the allegations in Paragraph 4 are inconsistent with the Agreement, Petra
denies those allegations.
I Unless otherwise noted, all references to "Paragraph" or "Paragraphs" are to those contained in the Complaint.
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5. Petra admits the allegations in Paragraph 5; provided, however, Petra asserts that
it provided written and oral information regarding the continuously expanding scope of the work
throughout the term of the Agreement. Provided further, that by letter dated November 5, 2007
Petra provided specific written Notice of Intent to submit a formal Change Order for additional
Construction Management Fees and Reimbursable Expenses that were expected to be incurred
after the date of the Notice of Intent.
6. Petra admits that the Agreement speaks for itself and to the extent the allegations
in Paragraph 6 are inconsistent with the Agreement, Petra denies those allegations.
7. Petra denies the allegations contained in paragraph 7.
COUNT ONE
DECLARATORY JUDGMENT
8. Regarding the allegations of Paragraph 8, Petra incorporates its responses above
to each Paragraph inclusively referenced by Meridian.
9. Petra admits the allegations of Paragraph 9; provided, however, that the actual
controversy did not arise until Meridian refused to pay Change Order #2 by letter dated February
24,2009.
10. Petra denies the allegations of Paragraph 10.
11. Petra denies the allegations of Paragraph 11.
12. Petra admits that ajudicial determination of the issues raised in the Complaint and
Petra's Counterclaim appears necessary. Petra denies the remaining allegations of Paragraph 12.
COUNT TWO
PETRA'S ANSWER AND FIRST AMENDED COUNTERCLAIM
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13. Regarding the allegations of Paragraph 13, Petra incorporates its responses above
to each Paragraph inclusively referenced by Meridian.
14. Petra admits the allegations of Paragraph 14.
15. Petra admits that the Agreement speaks for itself and to the extent the allegations
in Paragraph 15 are inconsistent with the Agreement, Petra denies those allegations.
16. Petra denies the allegations of Paragraph 16.
17. Petra denies the allegations ofParagraph 17.
18. Petra denies the allegations of Paragraph 18.
19. Petra admits that a judicial determination ofthe issues raised in the Complaint and
Petra's Counterclaim appears necessary. Petra denies the remaining allegations ofParagraph 19.
COUNT THREE
20. Regarding the allegations of Paragraph 20, Petra incorporates its responses above
to each Paragraph inclusively referenced by Meridian.
21. Petra denies the allegations of Paragraph 21.
22. Petra denies the allegations of Paragraph 22.
ATTORNEY'S FEES AND COSTS
23. Petra admits that Meridian has retained counsel in this matter. Petra denies that
Meridian is entitled to an award of attorney's fees and costs.
MERIDIAN'S PRAYER FOR RELIEF
24. Petra asserts that Meridian is not entitled to any relief pursuant to the claims
alleged in the Complaint.
PETRA'S ANSWER AND FIRST AMENDED COUNTERCLAIM
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THIRD DEFENSE
AFFIRMATIVE DEFENSES
25. The Complaint fails to state a claim for which relief can be granted.
26. The claims made in the Complaint are barred because the acts, conduct,
representations, and omissions by or chargeable to Meridian breached the Agreement it had with
Petra.
27. The claims made in the Complaint are barred because Meridian cannot enforce a
contract of which it is in breach.
28. The claims made in the Complaint for declaratory relief are barred because they
are not ripe.
29. The claims made in the Complaint for declaratory relief are barred because
Meridian has stated a claim for damages in the Complaint and therefore has acknowledged that it
has an adequate remedy at law.
30. The claims made in the Complaint for declaratory relief are barred because
Meridian seeks to try factual disputes as detenninative issues.
31. The claims made in the Complaint are barred by the doctrine of estoppel because
of the acts, conduct, representations, and omissions by or chargeable to Meridian.
32. The claims made in the Complaint are barred by the doctrines of waiver and
release because of the acts, conduct, representations, and omissions by or chargeable to
Meridian.
PETRA'S ANSWER AND FIRST AMENDED COUNTERCLAIM
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33. The claims made in the Complaint are barred because the relief sought would
result in the unjust enrichment ofMeridian to the detriment ofPetra.
34. The claims made in the Complaint are barred by the doctrine of laches because of
the acts, conduct, representations, and omissions by or chargeable to Meridian.
35. The claims made in the Complaint are barred by the doctrine of unclean hands
because of the acts, conduct, representations, and omissions by or chargeable to Meridian.
36. The claims made in the Complaint are barred because Meridian was guilty of
negligent or careless acts and omissions during times relevant to the development and
construction of the Project and in connection with the matters, events and damages alleged in the
Complaint, which negligence or carelessness on its part proximately caused and contributed to
said events and Meridian's resultant damages, if any.
37. The claims made in the Complaint are barred because any injury or damages that
Meridian alleges it has sustained resulted from superseding and/or intervening acts, conduct,
omissions, representations, events, and/or other causes that were not foreseeable or otherwise
properly attributable to Petra.
38. The claims made in the Complaint are barred because Meridian sustained no
cognizable injury or damages as a result of any act, conduct, representation or omission alleged
in the Complaint against Petra.
39. The claims made in the Complaint are barred because Meridian failed to use
reasonable care to reduce, mitigate and minimize any injury or damages that it alleges it has
sustained.
PETRA'S ANSWER AND FIRST AMENDED COUNTERCLAIM
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40. The claims made in the Complaint are barred because Meridian, voluntarily and
with full knowledge of the circumstances, and/or by failing to use reasonable care, committed
acts and/or omissions that aggravated any injury or damages that Meridian alleges it has
sustained.
41. The claims made in the Complaint are barred to the extent that they seek recovery
of fees and costs where such recovery is unavailable.
42. As of the date of this Answer and without the benefit of full discovery, Petra is
unable to fully state in complete detail all of the affirmative defenses that may exist with respect
to the Complaint. Therefore, consistent with Rule 11 of the Idaho Rules of Civil Procedure,
Petra has asserted the affirmative defenses that are presently known to it and believed to be
applicable, but Petra expressly reserves the right to assert additional affirmative defenses if
discovery reveals other defenses are available.
ATTORNEY FEES
43. Petra has been required to retain the services of the law firm ofCosho Humphrey,
LLP in order to defend its interests against Meridian's claims in this matter and is entitled to
recover its reasonable attorney fees and litigation costs associated with defending this action
pursuant to Idaho Code §§ 12-120(3), 12-121, 10-1210 and Rule 54 of the Idaho Rules of Civil
Procedure.
PRAYER
Petra having fully answered the Complaint and asserted known affirmative defenses,
asks:
PETRA'S ANSWER AND FIRST AMENDED COUNTERCLAIM
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44. That the Complaint, and each claim and/or cause of action contained therein,
against Petra be dismissed with prejudice with Meridian taking nothing thereby.
45. That Petra be awarded its reasonable attorney fees and costs in an amount to be
determined by the Court; and
46. For such other and further relief as the Court deems just and proper under the
circumstances.
FIRST AMENDED COUNTERCLAIM
47. Petra, by and through its counsel of record Thomas G. Walker of Cosho
Humphrey, LLP, and for a Counterclaim against Meridian, alleges:
48. At all times relevant to this Counterclaim, Petra was corporation in good standing
under the laws of the state ofIdaho.
49. At all times relevant to this Counterclaim, Meridian was an Idaho municipal
corporation located in Ada County.
50. This Court has jurisdiction over the parties and venue is proper in Ada County,
Idaho.
FACTS
51. Petra and Meridian entered into a Construction Management Agreement dated
August 1, 2006 ("Agreement").
52. The Agreement describes the subject project as follows:
Owner desires to abate and demolish the existing structure on the Site and
develop a new city hall facility thereon consisting of a four story structure with
PETRA'S ANSWER AND FIRST AMENDED COUNTERCLAIM
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approximately 80,000 square feet of standard Class A office space and related
improvements with surface parking (the "Project").
53. Under the Agreement Petra was retained to provide professional construction
management for the Project on behalf of the owner.
54. At the outset Meridian made certain material representations to Petra, including
that the Project would include a standard Class A four story above ground office building
consisting 80,000 square feet and related improvements with surface parking. Meridian
represented to Petra that the budget was $12,200,000.
55. Based upon Meridian's representations, Petra agreed to a fee equal to 4.7% of the
$12,200,000 budget in the amount of $574,000.
56. Paragraph 7 ofthe Agreement provides as follows:
7. CHANGES
Changes in Construction Manager's services (not involving a
cardinal change to the scope of the services) may be accomplished after
the execution of this Agreement upon Owner's request or if Construction
Manager's services are affected by any of the following:
(a) A change in the instructions or approvals given by Owner
that necessitate revisions to previously prepared documents or the
reperformance of previously performed services;
(b) Significant change to the Project, including, but not limited
to size, quality, complexity, Owner's schedule, budget or procurement
method;
(c) Construction Manager performs additional services because
ofactive Owner interference pursuant to Section 5.2, or
(d) Preparation for and attendance at a dispute resolution
proceeding or a legal proceeding except where Construction Manager
PETRA'S ANSWER AND FIRST AMENDED COUNTERCLAIM
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is a party thereto or where the Construction Manager's perfonnance is
an issue in such proceeding.
Except as otherwise set forth in this Agreement, if any of the above
circumstances materially affect Construction Manger's services,
Construction Manager shall be entitled to an equitable adjustment in the
Schedule ofPerfonnance, the Construction Manager's Fee and/or the not-
to-exceed limits for reimbursable expenses, as mutually agreed by Owner
and Construction Manager. Prior to providing any additional services,
Construction Manager shall notify Owner of the proposed change in
services and receive Owner's approval for the change. Except for a
change due to the fault of Construction Manager, a change shall entitled
Construction Manager to an equitable adjustment in the Schedule of
Perfonnance, Construction Manager's Fees and/or the not-to exceed limits
for reimbursable expenses as mutually agreed by Owner and Construction
Manager.
57. During the course of construction, Meridian substantially increased the size,
quality, and complexity of the Project, which materially affected the Owner's schedule, budget
and procurement methods. The changes included, but are not necessarily limited to the
following:
57.1 Project Size. The size of the Project increased in three principal areas:
• Physical Size: The size of the Project increased from 80,000 sq. ft.
to 80,000 sq. ft. plus a 20,000 sq. ft basement for a total of 100,000 sq. ft. Addition of the
basement added time to the Project to get out of the ground.
• Scope of work within building: The amount of work within the
building was originally envisioned as 'standard" Class A office space with open office areas.
Final design utilized fixed wall office, partitions and cabinetry in lieu of demountable office
partitions requiring more supervisory time to manage the Project.
PETRA'S ANSWER AND FIRST AMENDED COUNTERCLAIM
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• Plaza and Site work: Original site work was envisioned as "surface
parking" and the required streetscape around the building. Final plaza design included
amphitheatre, Heritage building, trellis, canal, stream, plaza with pavers and fountains, as well as
parking and streetscape. To manage this work, Petra employed a full time Project
Superintendent and Staff Engineer to oversee the intricate installation.
57.2 Building Complexity. The complexity of the building changed in five
principal areas:
• Structure: Size of the City Council chambers dictated column to
beam moment welds in four directions throughout the structure. This was more than the two
directional moment welds that were initially anticipated, and added time to the Project during the
rainy season when it is difficult to weld.
• Building exterior: The City's desire to have an exterior that would
stand the ''test of time" dictated the use of stone and brick. This is a more expensive and time
consuming construction method than is used on other standard commercial buildings, but was
required in order to provide a 200 year structure.
• Mechanical: The mechanical system used in the building is state-
of-the-art. It incorporated access floor/under floor duct throughout the building with a two pipe
hydronic system providing under floor control to individual VAV boxes at individual work
stations. The system provides the ultimate in control, comfort, and flexibility for future office
changes compared to the usual rooftop system with the single thermostat for large work areas.
PETRA'S ANSWER AND FIRST AMENDED COUNTERCLAIM
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• Electrical: The electrical system also is state-of-the-art with
"daylight harvesting" controls, CO2 monitoring, standby generator and UPS systems - all
requiring additional time to install.
• Because of the complexity of the mechanical/electrical systems,
Petra employed a mechanical/electrical superintendent in lieu of a foreman to ensure the success
of the Project.
• LEED: The certification for LEED with the state-of-the-art MEP
systems added time to the overall Project to complete.
57.3 Budget.
The proposed budget for the project during contract negotiations in August, 2006 was set
at $12.2 million for 80,000 sq., ft. This was done in order to negotiate the construction
management agreement to get the Project started prior to any drawings being prepared.
58. Meridian received and approved all budgets, bids, and contract awards.
59. Meridian approved and entered into each and every contract for work performed
and materials furnished to and for the benefit of the Project.
60. The final budget of $20.4 million for the building and plaza was presented to
Meridian's City Council in the monthly report in December 2007, and was approved by the City
Council as the budget for the completion of the building, plaza, and demolition/abatement.
61. In addition to the changes noted above, Meridian repeatedly changed instructions
and/or approvals that necessitated revisions to previously prepared documents and/or the
reperformance of previously performed services.
PETRA'S ANSWER AND FIRST AMENDED COUNTERCLAIM
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62. Petra was also required to perfonn additional services because of Meridian's
active interference during the course of the Project.
63. Throughout the course of construction Petra's representative regularly met with
Meridian's Mayor approximately every two weeks (Le., every other Monday morning) and
Meridian's City Council approximately monthly (i.e., the first Tuesday of each month) to keep
Meridian fully infonned regarding the progress of the Project and the impact that Meridian's
changes was having on the schedule and budget. In addition, Petra provided Meridian with full
documentation regarding all phases of the Project.
64. The changes made by Meridian materially increased Petra's services.
65. Paragraph 6 of the Agreement divides the Construction Manager's fee into three
components: (a) a fee of $574,000 based on a total project cost estimate of $12,200,000, or
4.7%;2 (b) reimbursable expenses for direct personnel expense (i.e., payroll plus related taxes,
insurance and customary benefits) of the project engineer, project superintendent and project
foreman;3 and (c) General conditions reimbursables at cost.
66. Reimbursable expenses are subject to adjustment under Paragraph 6.2.2 of the
Agreement for material changes including: size of the structure (Le., 80,000 square feet),
complexity (i.e., four story, surface parking),4 Project Budget (i.e., $12,200,000), procurement
2 See section 6.1. Also, it is noteworthy that the Fee Proposal dated July 12, 2006 defmes the construction
management fee "as a percentage applied to the cost ofconstruction."
3 Paragraph 6.2.1 sets forth agreed upon hourly rates for these reimbursable expenses.
4 Paragraph B of Recitals provides further defmition of the new city hall facility as "consisting of a four story
structure with approximately 80,000 square feet of standard Class A office space and related improvements with
surface parking (the 'Project')"
PETRA'S ANSWER AND FIRST AMENDED COUNTERCLAIM
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method (i.e., no long lead time and/or expedited materials), and/or bidding process (i.e., two bid
packages, no rebids).
67. As noted above, Paragraph 7 of the Agreement provides that "... a change shall
entitle Construction Manager to an equitable adjustment in the Schedule of Performance,
Construction Manager's Fees and/or the not-to exceed limits for reimbursable expenses as
mutually agreed by Owner and Construction Manager." Consequently, on November 5, 2007,
Petra provided Meridian with a Notice of Intent to submit a formal Change Order Request.
Thereafter, on April 4, 2008, Petra presented Meridian with Change Order #2 in the amount of
$512,427 for an additional Construction Manager's Fee of $386,392 and $126,035 in
reimbursable expenses for increased payroll costs.
68. From and after November 5, 2007, Petra and Meridian had numerous discussions
regarding the matters covered in Change Order #2. Meridian requested and Petra provided
substantiation for Change Order #2. Notwithstanding Petra's best efforts to resolve Change
Order #2, Meridian has failed and refused to engage in meaningful discussions.
69. By letter dated February 24, 2009, the Mayor, Council President, Purchasing
Manager and the City Attorney notified Petra that Meridian denied Petra's request for additional
compensation as shown by Change Order #2, as supplemented by the additional information and
documentation requested by Meridian.
70. Consequently, after more than a year of attempting to settle the matters covered
by Change Order #2, Petra instructed its counsel to request mediation under Paragraph 8.2 of the
Agreement. Counsel made the request by letter dated March 16, 2009.
PETRA'S ANSWER AND FIRST AMENDED COUNTERCLAIM
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71. Under Paragraph 8.2, a mediation session was to occur within 60 days of Petra's
request for mediation. Thus, the mediation should occur on or before May 15,2009.
72. In response to Petra's request for mediation, Meridian hired outside counsel, Kim
J. Trout ("Mr. Trout"), on March 25,2009 and made a belated request that "all Project Records
be made available for inspection and copying." Mr. Trout also requested an indeterminate
extension of time of the contractual deadlines within which Meridian would allegedly conduct a
forensic accounting before it would participate in mediation.
73. Meridian had never before requested "all Project Records" and Petra had never
refused to provide any records to Meridian.
74. On March 30, 2009, Petra's counsel notified Mr. Trout by email that the records
requested by Meridian were available for inspection commencing on March 31, 2009.
75. Petra's counsel also requested that Meridian's complete files, including emails
and electronic documents, regarding the Project be made available for inspection as soon as
possible. Mr. Trout responded to Petra's request for records as follows: "[A]s the parties are not
in litigation, the City's records will not be made available at this time."s
76. By letter dated April 1, 2009, Mr. Trout informed Petra's counsel that Richard
Kluckhohn ("Mr. Kluckhohn"), a consultant to Mr. Trout's law firm, would conduct a document
review at Petra's facilities.
77. By email sent on April 2, 2009, Thomas G. Walker ("Mr. Walker"), Petra's
counsel, stated as follows: "I renew my request for access to the City's files regarding the subject
5 Mr. Trout's letter to Thomas G. Walker, Esq., dated April 1,2009.
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project, so we can prepare properly for the mediation session. Also, Petra is not willing to
extend the mediation date beyond May 15th because the City has had over a year to conduct
whatever forensic accounting exercise the council thought necessary."
78. On or about April 3, 2009, Mr. Kluckhohn visited Petra's offices and conducted a
review ofthe Project Records.
79. By email messagedatedApriI20.2009.Mr. Walker notified Mr. Trout that Petra
was willing to grant an extension of the May 15, 2009 deadline to June 15, 2009. Mr. Trout
responded "Thanks for the message. I'll pass it along to the City for their review and
consideration."
80. Unbeknownst to either Petra or Mr. Walker, Meridian had filed this lawsuit on
April 16, 2009. Petra first became aware of the lawsuit when it was served on April 21, 2009.
81. In addition to refusing and failing to pay Petra pursuant to Change Order # 2,
Meridian has refused and failed to pay Petra $155,992.81 for services provided and materials
furnished under the Agreement, plus accrued interest at the statutory rate of 12% as provided in
Idaho Code § 28-22-104(1).
COUNT ONE
Breach of Contract and Breach of the Covenant of Good Faith and Fair Dealing
82. Petra incorporates the allegations contained in all other paragraphs of this Answer
and Counterclaim in this Counterclaim Count One.
83. Petra and Meridian entered into the Agreement on or about August 1,2006.
PETRA'S ANSWER AND FIRST AMENDED COUNTERCLAIM
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84. Petra fully performed all of its material duties and responsibilities required by the
Agreement.
85. Meridian breached the terms and conditions of the Agreement by failing to pay
Petra the full amount of its earned compensation as required by the Agreement, including
$155,992.81 for services provided and materials furnished under the Agreement, plus accrued
interest at the statutory rate of 12% as provided in Idaho Code § 28-22-104(1), and plus the
additional compensation due pursuant to Change Order #2.
86. Petra has provided Meridian with an accounting and documentation substantiating
the compensation to which it is entitled under the Agreement.
87. At all relevant times the Agreement between Petra and Meridian was a legally
binding contract.
88. In every contract there is an implied covenant of good faith and fair dealing.
89. Meridian's acts and omissions described in this Answer and Counterclaim
violated, nullified, and significantly impaired the benefits and rights Petra had in the Agreement.
90. Accordingly, Meridian breached the implied covenant of good faith and fair
dealing by its acts and omissions described in this Answer and Counterclaim.
91. As a direct and proximate result of the above-mentioned breach ofthe Agreement,
Petra is entitled to a judgment against Meridian awarding it damages, interest and costs and fees
as are more particularly described in sections entitled "Damages," "Attorney Fees" and "Prayer"
below.
PETRA'S ANSWER AND FIRST AMENDED COUNTERCLAIM
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COUNT TWO
Breach of Contract Implied-in-Fact
92. Petra incorporates the allegations contained in all other paragraphs of this Answer
and Counterclaim in this Counterclaim Count Two.
93. Petra and Meridian entered into contracts that are implied-in-fact from the
conduct of the parties, whereby Petra provided goods and services to and for the benefit of the
Project, which goods and services were requested, approved and accepted by Meridian.
94. Meridian breached the terms of the contracts implied-in-fact by failing to pay all
the compensation to which Petra is entitled.
95. As a direct and proximate result of the above-mentioned breach of the Agreement,
Petra is entitled to a judgment against Meridian awarding it damages, interest and costs and fees
as are more particularly described in sections entitled "Damages," "Attorney Fees" and "Prayer"
below.
COUNT THREE
Breach of Contract Implied-in-Law
96. Petra incorporates the allegations contained in all other paragraphs of this Answer
and Counterclaim in this Counterclaim Count Three.
97. The additional compensation for labor performed and the materials and equipment
provided by Petra to and for the benefit of the Project was and is reasonably worth the full
amount of not less than $668,419.81, none of which has been paid by Meridian, and all of which
is past due.
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98. Petra is entitled to full payment for the reasonable value of the additional services
(quantum meruit) and for the reasonable values of the additional goods and materials (quantum
valebant), plus interest at the statutory rate of 12% as provided in Idaho Code §28-22-104{l), plus
such additional amounts as proven in these proceedings to put Petra in the same position it would
have occupied had Meridian not breached the contract implied-in-law.
DAMAGES
99. Damages suffered by Petra include compensatory damages, plus interest at the
statutory rate of 12% as provided in Idaho Code §28-22-104{l), plus such additional amounts as
are proved in these proceedings to put Petra in the same position it would have occupied had
Meridian not breached. Such damages consist of, inter alia: (i) $512,427 - the remaining
amount owed by Meridian under Change Order #2; (ii) $155,992.81 - the remaining amount
owed by Meridian under the basic Agreement; (iii) lost past and future earnings and benefits
Petra would have realized had Meridian not breached; (iv) lost business and investment
opportunities, and (v) other interest and finance charges.
ATTORNEY FEES
100. As a direct and proximate result of Meridian's acts and omissions Petra has been
required to retain the services of the law firm of Cosho, Humphrey, LLP in order to defend
against Meridian's claims and to prosecute this Counterclaim. Such costs and attorney fees are
recoverable under the Agreement, Idaho Code §§12-120(3), 12-121, 10-1210 and Rule 54 of the
Federal Rules of Civil Procedure
PETRA'S ANSWER AND FIRST AMENDED COUNTERCLAIM
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PRAYER
Petra asks:
101. For a judgment against Meridian for breach of contract and breach of the
covenant of good faith and fair dealing in an amount to be proved in these proceedings, including
$668,419.81, plus pre-judgment interest as provided for under Idaho Code § 28-22-104(1);
102. Alternatively, for a judgment against Meridian for beach of an implied-in-fact
contract in an amount to be proved in these proceedings, including $668,419.81, plus pre-
judgment interest as provided for under Idaho Code § 28-22-104(1);
103. Alternatively, for an award of damages against Meridian in quantum meruit and
quantum valebant for breach of a contract implied-in-Iaw in an amount to be proved in these
proceeds, including $668,419.81, plus pre-judgment interest as provided for under Idaho Code §
28-22-104(1);
104. For all attorneys' fees and costs incurred in defending against Meridian's claims
and prosecuting this Counterclaim;
105. For an order requiring Meridian to pay post-judgment interest; and
106. For such other and further relief as the Court may deem just and proper.
DATED: August 21, 2009
PETRA'S ANSWER AND FIRST AMENDED COUNTERCLAIM
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 21st day of August, 2009, a true and correct copy of the
within and foregoing document was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
o
o
o
o
o
U.S. Mail
Hand Delivery
Overnight Courier
Facs· ·le: 331-1529
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ORIGINAL
Thomas G. Walker (ISB 1856)
MacKenzie Whatcott (ISB 5509)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for Defendant, Petra Incorporated
NO.----:;u.c;cn~FI"rA.M '
AUG 212009
el, gA'IIO NAVARRO, Clerk
eyA.GARDEN
OIPUTV
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff, NOTICE OF SERVICE OF
DISCOVERY RESPONSES
vs.
PETRA INCORPORATED, an Idaho
corporation,
Defendant.
NOTICE IS HEREBY GIVEN that on this 21st day of August, 2009, Defendant Petra
Incorporated's Response to The City of Meridian's First Set of Interrogatories, Requests for
Production of Documents and Requests for Admission dated August 21, 2009, together with a
copy of this Notice of Service, were served upon counsel for Plaintiff, The City of Meridian as
follows:
NOTICE OF SERVICE OF DISCOVERY RESPONSES
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1KimJ. Trout
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
NOTICE OF SERVICE OF DISCOVERY RESPONSES
473863
~
o
o
o
o
U.S. Mail
Hand Delivery
Overnight Courier
Facs' ile:
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OR\G\NAL
Thomas G. Walker (ISB No. 1856)
Mackenzie Whatcott (ISB No. 5509)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for Defendant/Counterclaimant, Petra Incorporated
:~---._::;:;:;-.i~,=.o/'
~i9 1! 2009
J. DAVID NAVA~~O, Clerk
By J. I'IANOALL
OEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff,
vs.
PETRAINCORPORATED,anIdaho
corporation,
Defendant.
PETRA'S MOTION TO DISMISS
PLAINTIFF'S COMPLAINT UNDER
I.R.C.P 12(b)(6)
Petra Incorporated ("Petra"), by and through its attorneys of record, Thomas G. Walker
or the firm of Cosho Humphrey, LLP, moves this Court pursuant to Rules 7(b), 8(a)(l)(2) and
l2(b)(6), Idaho Rules of Civil Procedure, I for an order dismissing the City of Meridian's
("Meridian") Complaint filed April 16, 2009 ("Complaint").
I Unless otherwise stated references to "Rule" or "Rules" IS to the Idaho Rules of Civil
Procedure.
(
PETRA INCORPORATED'S MOTION TO DISMISS
489170Jdoc
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This motion is made on the grounds and for the reasons that the Complaint fails to state a
claim for which relief can be granted because it contains only naked allegations and legal
conclusions which are devoid of the required factual basis and it does not contain any plausible
basis for relief. The insignificant factual allegations of the Complaint are not enough to raise
Meridian's claim for relief above the speculative level. For the reasons stated in the
Memorandum filed and served with this motion, which is incorporated herein, this Court should
dismiss Meridian's Complaint pursuant to Rules 8(a)(1)(2) and 12(b)(6) and the United States
Supreme Court's holdings in Bell Atlantic Corp. v. Twombly, 550 U. S. 544, 127 S. Ct. 1955
(2007) and Ashcroft v. Iqbal, _ U.S. _,127 S. Ct. 1937 (2009).
This motion is based on the pleadings, records and files herein and Petra's Memorandum
in Support of its Motion to Dismiss filed and served contemporaneously herewith.
Oral argument is requested on this motion and has been scheduled for Monday, October
5,2009 at 1:30 p.m., or as soon thereafter as counsel can be heard.
DATED: September 15, 2009. By:~~~~,:+-~-=-..:......v~~L....'.~~::::
THOMASG.
Attorneys for
PETRA INCORPORATED'S MOTION TO DISMISS
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 15th day of September, 2009, a true and correct copy of
the within and foregoing document was served upon:
Kim 1. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 8370 I
PETRA INCORPORATED'S MOTION TO DISMISS
489170Jdoc
[8J
D
D
D
D
U.S. Mail
Hand Delivery
Overnight Courier
Facs' 'le:
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OR\GINAL
Thomas G. Walker (ISB No. 1856)
Mackenzie Whatcott (ISB No. 5509)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwhatcott@cosholaw.com
NO.
A.M . ~-!II .~~ ___
g!pi 152009
J. DAVID NAVAAP10, Clerk
By J. I'IANOALl
oepuTY
Attorneys for DefendantiCountercIaimant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff,
vs.
PETRA INCORPORATED, an Idaho
corporation,
Defendant.
MEMORANDUM IN SUPPORT OF
PETRA'S MOTION TO DISMISS
MERIDIAN'S COMPLAINT
Petra Incorporated ("Petra"), by and through its attorneys of record, Thomas G. Walker
of the firm of Cosho Humphrey, LLP, submits this Memorandum of Law in support of Petra's
Motion to Dismiss the City of Meridian's ("Meridian") Complaint filed April 16, 2009
(
PETRA'S MEMORANDUM OF LAW IN SUPPORT OF
MOTION TO DISMISS MERIDIAN'S COMPLAINT
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Page I
000400 
 
      
     
   
     
    
   
    
    
    
  
P    
    
  ' LL 
OI!PUT  
  l    
          
           
 
            
 
 
 
    
    
  
    
 
 
             
                
             
       
     
 
 1 
("Complaint"). Petra's motion is brought under Rules 7(b), 8(a)(l)(2) and 12(b)(6), Idaho Rules
of Civil Procedure.1
1 Unless otherwise stated references to "Rule" or "Rules" is to the Idaho Rules of Civil
Procedure.
PETRA'S MEMORANDUM OF LAW IN SUPPORT OF
MOTION TO DISMISS MERIDIAN'S COMPLAINT
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1. INTRODUCTION AND PROCEDURAL HISTORY.
On April 16, 2009 Meridian filed its Complaint setting forth three counts as follows:
• Count One for declaratory judgment seeking a judicial determination that
Meridian "owes nothing with respect to Change Order No.2" because Petra did not obtain
approval for any changes prior to the commencement or provision of the services subject to the
change;
• Count Two for declaratory judgment seeking a judicial determination that
Petra is barred from recovery of the fees and costs identified in Change Order No.2 because
Petra did not provide Meridian with timely notice of any alleged change; and
• Count Three for declaratory judgment seeking a judicial determination
that Petra breached the Construction Management Agreement ("Agreement") by failing to
provide the services required pursuant to the Agreement.2
On May 6, 2009 Petra filed its Answer and Counterclaim. On July 10, 2009, Petra filed
its Motion for Leave to File its First Amended Counterclaim, which was granted on __, 2009.
Petra now moves to dismiss Meridian's Complaint pursuant to Rules 8(a)(1)(2) and
12(b)(6) and the United States Supreme Court decisions in Bell Atlantic Corp. v. Twombly, 550
U. S. 544,127 S. Ct. 1955 (2007) and Ashcroftv. Iqbal, _U.S. _,127 S. Ct. 1937 (2009).
2 Meridian also seeks damages under Count Three in an amount greater than $10,000.
PETRA'S MEMORANDUM OF LAW IN SUPPORT OF
MOTION TO DISMISS MERIDIAN'S COMPLAINT
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2. APPLICABLE LEGAL RULES.
The standards for dismissing Meridian's Complaint are set forth in Rules 8(a)(l)(2) and
12(b)(6) as follows::
Rule 8. General rules of pleading
(a)(l) General Rules of Pleading--Claims for Relief A pleading which
sets forth a claim for relief, whether an original claim, counterclaim, cross-claim,
or third-party claim, shall contain ... (2) a short and plain statement of the claim
showing that the pleader is entitled to re1ief.. .." Idaho R. Civ. P. 8(a)(l)(2).3
Rule 12. Defenses and objections-Motions ...
(b) How Defenses and Objections Presented. Every defense, in law or fact,
to a claim for relief in any pleading, whether a claim, counterclaim, cross-claim or
third-party claim, shall be asserted in the responsive pleading thereto if one is
required, except that the following defenses shall be made by motion: ... (6) to
dismiss for failure of the pleading to state a claim upon which relief can be
granted, matters outside the pleading are presented to and not excluded by the
court, the motion shall be treated as one for summary judgment and disposed of
as provided in Rule 56, and all parties shall be given reasonable opportunity to
present all material made pertinent to such a motion by Rule 56. Idaho R. Civ. P.
12(b)(6).4
2.1 Idaho Rules 8(a)(I)(2) and 12(b)(6) Are Interpreted In
Accordance With Federal Case Law.
3 Federal Rule of Civil Procedure 8(a)(2) is nearly identical to Idaho Rule 8(a)(l)(2) and states:
" Rule 8. General Rules of Pleading (a) Claim for Relief. A pleading that states a claim for relief
must contain... (2) a short and plain statement of the claim showing that the pleader is entitled to
relief.. .." Fed. R. Civ. P. 8(a)(2).
4 Federal Rule of Civil Procedure 12(b)(6) is also virtually identical to Idaho Rule 12(b)(6) and
states: " Rule 12. Defenses and Objections: When and How Presented; Motion for Judgment on
the Pleadings; Consolidating Motions; Waiving Defenses; Pretrial Hearing•.. (b) How to Present
Defenses. Every defense to a claim for relief in any pleading must be asserted in the responsive
pleading if one is required. But a party may assert the following defenses by motion: ... (6) failure
to state a claim upon which relief can be granted; ... " Fed. R. Civ. P. 12(b)(6).
PETRA'S MEMORANDUM OF LAW IN SUPPORT OF
MOTION TO DISMISS MERIDIAN'S COMPLAINT
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Federal case law provides persuasive authority on how to interpret and enforce the Idaho
Rules of Civil Procedure where the federal and state rules are substantially similar. See e.g.,
Black v. Ameritel Inns Inc., 139 Idaho 511, 81 P.3d 416 (2003)(Federal case law provides
persuasive authority to interpret the Idaho Rules of Civil Procedure where the rules are
substantially similar). In fact, under well established Idaho law, Idaho courts will interpret the
Idaho Rules of Civil Procedure as uniformly with federal cases interpreting the Federal Rules, in
order to establish a uniform practice and procedure in both state and federal courts in Idaho.
Hoopes v. Deere & Co., 117 Idaho 386, 389, 788 P.2d 201,204 (1990)(Interpreting Idaho Rule
of Civil Procedure 15(c) in accordance with federal case law interpreting a similar Fed. R. Civ.
P. 15(c)); Rohr v. Rohr, 118 Idaho 689, 692, 800 P.2d 85, 88 (1990)(Federal case law provides
persuasive guidance for interpretation of the Idaho Rules of Civil Procedure). Courts have noted
that Idaho's adoption of the Idaho Rules of Civil Procedure was with the interpretation placed
upon similar language in the Federal Rules of Civil Procedure by the federal courts. Watt v.
Leavell Cattle Inc., 136 Idaho 792,795, 41 P.3d 220,223 (2002)(Idaho courts will interpret their
own rules as uniformly with federal cases in order to establish a uniform practice and procedure
in both the federal and state courts in Idaho); Durrant v. Christensen, 117 Idaho 70, 74 785 P.2d
634,638 (1990)(Our adoption of Rule 11 carries with it the interpretation placed upon that
language by the federal courts).
As set forth above, Idaho Rules 8(a)(1)(2) and 12(b)(6) are virtually identical to their
federal counterparts, Federal Rules of Civil Procedure 8(a)(2) and 12(b)(6) and should be
PETRA'S MEMORANDUM OF LAW IN SUPPORT OF
MOTION TO DISMISS MERIDIAN'S COMPLAINT
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interpreted by this Court in accordance with recent federal case law from the United States
Supreme Court interpreting the pleading requirements under Federal Rules of Civil Procedure
8(a)(2) and 12(b)(6).
2.2 To Survive A Motion To Dismiss A Complaint Must (1)
Contain More Than Conclusions And (2) Suggest A Plausible
Basis For Relief.
The pleading requirements of Rule 8 have changed. In Bell Atlantic Corp. v. Twombly,
550 U. S. 544, 558, 127 S. Ct. 1955, 1969 (2007)("Twombly") the United States Supreme Court
adopted the new "plausibility" pleading standard which " ... [r]eflects the threshold requirement
of Rule 8(a)(2) that the 'plain statement' of a Complaint possess enough heft to 'show that the
pleader is entitled to relief.' " Twombly at 557, 127 S. Ct. 1955, 1966. Stated another way, the
United States Supreme Court has recently made it clear that: " ... [a]n unadorned the-defendant-
unlawfully-harmed me accusation... " is no longer sufficient under Rule 8. See, Ashcroft v.
Iqbal, _ U.S. _, 127 S. Ct. 1937, 1949 (May 18, 2009)("Ashcroft").
A pleading that offers only "labels and conclusions" or "a formulaic recitation of the
elements of a cause of action" will not do. Ashcroft at 1949; Twombly at 555, 127 S. Ct. 1955,
1964-65. Nor does a complaint suffice if it tenders "naked assertion[s]" devoid of "further
factual enhancement." Ashcroft at 1949; Twombly at 557, 127 S. Ct. 1955, 1964-1965. "To
survive a motion to dismiss, a complaint must contain sufficient factual matter, accepted as true,
to "state a claim to relief that is plausible on its face." Ashcroft at 1949; Twombly at 570, 127 S.
Ct. 1955, 1966-1967. "Factual allegations must be enough to raise a right to relief above the
speculative level." Ashcroft at 1949; Twombly at 557, 127 S. Ct. 1955, 1967. If " ... [p]laintiffs
PETRA'S MEMORANDUM OF LAW IN SUPPORT OF
MOTION TO DISMISS MERIDIAN'S COMPLAINT Page 8
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· .. have not nudged their claims across the line from conceivable to plausible, their complaint
must be dismissed." Ashcroft at 1949; Twombly at 557, 127 S. Ct. 1955, 1974. "A claim has
facial plausibility when the plaintiff pleads factual content that allows the court to draw the
reasonable inference that the defendant is liable for the misconduct alleged." Ashcroft at 1949.
Where the well-pleaded facts do not permit the court to infer more than the mere possibility of
misconduct, the complaint has alleged - but it has not shown - that the pleader is entitled to
relief' and should be dismissed. Ashcroft at 1950. "While legal conclusions can provide the
framework of a complaint, they must be supported by factual allegations." Ashcroft at 150
(emphasis added).
Two working principles underlie the Supreme Court's decisions in Twombly and
Ashcroft. First, a Complaint must contain more than mere legal conclusions and be supported by
factual allegations. Allegations which are mere conclusions are not entitled to be assumed true
and will not survive a motion to dismiss.
Second, the facts asserted must establish a plausible basis for relief. Even if sufficient
facts have been pleaded, the claims must present a plausible basis for relief or they will be
dismissed. Thus, dismissal can be based on two different factors: (1) on the absence of sufficient
facts alleged under a cognizable legal theory or (2) the lack of a cognizable legal theory.
Ashcroft v. Iqbal, _ U.S. _, 127 S. Ct. 1937, 1949 (2009); Bell Atlantic Corp. v. Twombly,
550 U. S. 544, 558, 127 S. Ct. 1955, 1969 (2007). See also, Moss v. u.s. Secret Service, 572 F.
3d 962, 968-970 (9th Cir 2009); Balistreri v. Pacifica Police Dep't, 901 F.2d 696, 699 (9th Cir.
PETRA'S MEMORANDUM OF LAW IN SUPPORT OF
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1990). In this case, all three counts of the Complaint are deficient on both grounds and must be
dismissed.5
3. MERIDIAN'S COMPLAINT DOES NOT COMPLY WITH RULE 8.
In keeping with the Twombly/Ashcroft requirements of Rule 8, a court considering a
motion to dismiss begins by identifying pleadings that, because they contain no more than
conclusions, are not entitled to the assumption of truth set forth in Rule 8. As the United States
Supreme Court stated, threadbare recitals of the elements of a cause of action, supported by mere
conclusory statements, will not suffice. Twombly at 555, 127 S. Ct. 1955, 1967. See also,
Simpson v. AOL Time Warner, 452 F.3d 1040, 1046 (9th Cir. 2006)(Conclusory allegations of
law and unwarranted inferences will not suffice to defeat a well-grounded motion to dismiss);
5 The Court's decision in Twombly illustrates this two-pronged approach to an analysis of a
pleading under the prerequisites of Rule 8. In Twombly, the Court considered the sufficiency of
a complaint alleging that incumbent telecommunications providers had entered into an
agreement not to compete and to forestall competitive entry, in violation of the Sherman Act, 15
U.S.C. § 1. Recognizing that § 1 enjoins only anticompetitive conduct "effected by a contract,
combination, or conspiracy," Copperweld Corp. v. Independence Tube Corp., 467 U.S. 752, 775,
104 S.Ct. 2731, 81 L.Ed.2d 628 (1984), the plaintiffs in Twombly flatly plead that the defendants
"ha[d] entered into a contract, combination or conspiracy to prevent competitive entry ... and
hard] agreed not to compete with one another." 550 U.S., at 551, 127 S.Ct. 1955. The complaint
also alleged that the defendants' "parallel course of conduct ... to prevent competition" and
inflate prices was indicative of the unlawful agreement alleged. The Court held the plaintiffs'
complaint deficient under Rule 8. In doing so it first noted that the plaintiffs' assertion of an
unlawful agreement was a "'legal conclusion' " and, as such, was not entitled to the assumption
of truth. Id, at 555, 127 S.Ct. 1955. Second it held that Plaintiff had not presented a plausible
basis for relief under the facts plead and determined that " ... [r]espondent's complaint has not
"nudged [his] claims" of invidious discrimination "across the line from conceivable to
plausible." Id. The Court held the plaintiffs' complaint must be dismissed. Id, at 570, 127 S.Ct.
1955. Here too, Counts Two and Three of the Complaint are defective under Rule 8(a)(1)(2).
PETRA'S MEMORANDUM OF LAW IN SUPPORT OF
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Owsley v. Idaho Industrial Commission, 141 Idaho 129, 136, 106 P.3d 455,462 (2005)(ln order
to survive a 12(b) motion to dismiss, it is not enough for a complaint to make conclusory
allegations).
3.1 The Complaint is Devoid of Specific Factual Allegations and Only
Contains Conclusions.
Plainly, the allegations of the Complaint do not begin to approach the level of factual
specificity required by the heightened standard of pleading set forth in Twombly and Ashcroft.
Count One alleges that Meridian "owes nothing with respect to Change Order No.2"
because Petra did not obtain approval for any changes prior to the commencement or provision
of the services subject to the Change. Meridian does not describe any facts to support this
conclusory allegation. Under the Twombly/Ashcroft requirements, Meridian must identify the
changes to which it is referring and the circumstances of Petra's alleged failure to obtain
approval for each such change. "Circumstances" refers to such matters as the time, place, and
contents of each change and of each such failure on Petra's part to obtain approval, as well as the
identity of the person or persons involved and what Meridian suffered as a consequence of each
such failure. Simply stated Twombly/Ashcroft requires that Meridian plead sufficient facts to
enable Petra to prepare a meaningful response and prepare its defense. It appears that Meridian
filed the Complaint to postpone payment of its obligations by pleading conclusory allegations in
hopes of ascertaining facts, through discovery, to support its claims.
Count Two alleges a conclusion that Petra is barred from recovery of the fees and costs
identified in Change Order No.2 because Petra did not provide Meridian with timely notice of
PETRA'S MEMORANDUM OF LAW IN SUPPORT OF
MOTION TO DISMISS MERIDIAN'S COMPLAINT
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any alleged change. Meridian does not set forth any facts regarding why Change Order No.2
was either (a) untimely or (b) in breach of the Agreement between the parties. These threadbare
legal conclusions standing alone are insufficient under the first prong of the Supreme Court's
holdings in Twombly and Ashcroft because they are devoid of any specific factual basis.
Likewise, Count Three only contains a legal conclusion: "... [P]etra breached the
Agreement by failing to provide the services required pursuant to the Agreement to the City."
(Complaint at ,-r 21). This is simply a legal conclusion without any factual support - which is
clearly insufficient under the Court's decisions in Twombly and Ashcroft. Meridian fails to
allege what services Petra failed to provide or how this alleged failure to provide services
breached the Agreement between the parties.
Under the first prong of analysis in Twombly/Ashcroft, Petra's Motion to Dismiss should
be granted as to all counts in the Complaint.
3.2 The Complaint Does Not Suggest Any Plausible Basis For Relief.
Meridian's Complaint does not, in addition to failing the heightened factual pleading
requirements set forth above, state a plausible claim for relief. Twombly at 556; Ashcroft at
1955. Determining whether a complaint states a plausible claim for relief is a context-specific
task that requires the reviewing court to draw on its judicial experience and common sense. Id.
But where the well-pleaded facts do not permit the court to infer more than the mere possibility
of misconduct, the complaint has alleged - but it has not "show[n]"-"that the pleader is entitled
to relief' and therefore should be dismissed. Fed. Rule Civ. Proc. 8(a)(2). Ashcroft at 1955.
PETRA'S MEMORANDUM OF LAW IN SUPPORT OF
MOTION TO DISMISS MERIDIAN'S COMPLAINT
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Here, Counts One and Two do not contain plausible claims for relief and merely infer the
possibility of misconduct by Petra, which is insufficient under the second prong of Twomby and
Ashcroft and another basis for dismissal under Rille 8. Meridian has failed to plead any facts or
articulate any legal theories entitling it to relief under the Agreement. For example, the
Agreement does not provide that prior approval is required in all cases involving change orders
and the Agreement does not provide that untimeliness is a bar to an equitable adjustment of
Petra's fees and reimbursable costs. At best, Meridian's Compliant presents only the mere
possibility of misconduct by Petra which is insufficient under the second prong of Twombly and
Ashcroft·
Likewise, Count Three is equally devoid of any plausible claim for relief. To begin with,
it is difficult to determine what legal claim for relief Meridian has pleaded in Count Three. It
appears Count Three alleges that Petra failed to provide "services" to Meridian, but the very
existence of the Leed Certified Meridian City Hall belies this allegation and renders Count Three
deficient for failing to provide any plausible basis for relief in Count Three. Without any
indication of what services Petra failed to provide and why such failure was a breach of the
Agreement, Meridian has not provided a plausible basis for relief against Petra.
4. CONCLUSION.
Meridian's Complaint should be dismissed because it contains only naked allegations and
legal conclusions which are devoid of the required factual basis and it does not contain any
plausible basis for relief. The insignificant factual allegations of the Complaint are not enough to
raise Meridian's claim for relief above the speculative level. For the reasons stated above, this
PETRA'S MEMORANDUM OF LAW IN SUPPORT OF
MOTION TO DISMISS MERIDIAN'S COMPLAINT
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Court should dismiss Meridian's Complaint pursuant to Rules 8(a)(l)(2) and 12(b)(6) and the
United States Supreme Court's holdings in Twombly and Ashcroft.
DATED: September 15,2009.
PETRA'S MEMORANDUM OF LAW IN SUPPORT OF
MOTION TO DISMISS MERIDIAN'S COMPLAINT
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 15th day of September 2009, a true and correct copy of
the within and foregoing document was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
PETRA'S MEMORANDUM OF LAW IN SUPPORT OF
MOTION TO DISMISS MERIDIAN'S COMPLAINT
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ORIGINAL
Thomas G. Walker (ISB 1856)
MacKenzie Whatcott (ISB 5509)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for Defendant, Petra Incorporated
:- 'j~=:1(=
SEP 15 2QGD
J. DAVID NAVARRO, Clerk
ByJ. RANDALL
OEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff,
NOTICE OF HEARING
vs.
PETRA INCORPORATED, an Idaho
corporation,
Defendant.
PLEASE TAKE NOTICE, That the undersigned, attorneys for. Petra Incorporated,
("Petra"), the Defendant in the above-entitled matter, will bring before the Honorable Ronald J.
Wilper of the above-entitled Court, for hearing at the Ada County Courthouse, 200 West Front
Street, Boise, Idaho 83702, on Monday, the 5th day of October, 2009, at the hour of 1:30
r
NOTICE OF HEARING
489177
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p.m. or as soon thereafter as counsel can be heard, Defendant, Petra Incorporated's Motion to
Dismiss Complaint under Rules 7(b)(l), 8(a)(l) (2) and 12(b)(6).
DATED: September 15,2009.
NOTICE OF HEARING
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 15th day of September, 2009, a true and correct copy of
the within and foregoing document was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
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SiP 1G2009
KIM J. TROUT, ISB #2468
DANIEL LORAS GLYNN, ISB #5113
TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise,ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Attorneys for Plaintiff
"" PAVIO NAVARRO. Clerk
ByA,GAAD!N
DEFlUT¥
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE CITY OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff,
v.
PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
Case No. CV OC 09-7257
MOTION TO ALTER SCHEDULING
ORDER OR IN THE ALTERNATIVE
FOR ENLARGEMENT OF TIME
The City of Meridian, ("Meridian"), PlaintiffjCounterdefendant by and through their
counsel of record, Kim J. Trout of Trout Jones Gledhill Fuhrman, P.A., and pursuant to Rule 6(b)
of the Idaho Rules of Civil Procedure requests an enlargement of time and an alteration of the
Court's July 28,2009 Order Setting Proceedings and Trial.
This motion is supported by an affidavit concurrendy filed and a memorandum, which will
be filed within fourteen days from the date of this motion.
DATED this 16th day of September, 2009.
MOTION TO ALTER SCHEDULING ORDER OR IN THE ALTERNATIVE FOR ENLARGEMENT OF
TIME-l
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~~:::===~~_F~I~='M-zy~t \---­
E     
J,   O  
 
 
     
      
   
  
   
   
   
           
          
      
  
 
 
    
 
 
     
    
     
    
     /      
                 
                 
        
              
           
       
            
 
TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
By:
Kim]. Trout
Daniel Loras Glynn
Attorneys for Plaintiff
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 16th day of September, 2009, a true and correct copy of
the above and foregoing document was forwarded addressed as follows in the manner stated below:
Thomas G. Walker
MacKenzie Whatcott
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P.O. Box 9518
Boise, Idaho 83707-9518
Direct Facsimile: (208) 639-5609
Hand Delivered
U.S. Mail
Fax
Email
Kim]. Trout
D
~
D
D
MOTION TO ALTER SCHEDULING ORDER OR IN THE ALTERNATIVE FOR ENLARGEMENT OF
TIME -2
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1KIMJ. TROUT, ISB #2468
TROUT. JONES. GLEDHIll. FUHRMAN, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise,ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Attorneys for Plaintiff
NO. FILEP 7'ttH--A.M P.M.~
SE:P 1G2gg9
..I. "AVID NAVARAO. Clerk
By A. OAftCEN
eiPU'fV
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE CITY OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff,
v.
PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
STATE OF IDAHO)
) :ss
County of ADA )
Case No. CV OC 09-7257
AFFIDAVIT OF KIMJ. TROUT IN
SUPPORT OF PLAINTIFF'S MOTION
TO VACATE TRIAL SETTING OR IN
THE ALTERNATIVE FOR
ENLARGEMENT OF TIME
KIM J. TROUT, being duly sworn upon oath, deposes and says:
1. I am at least eighteen (18) years of age and am competent to testify regarding the
matters set forth herein.
2. I am a member of the law firm of TROUT. JONES. GLEDHILL. FUHRMAN, P.A.,
representing the Plaintiff in this matter, and I make the following statements based upon my own
personal knowledge.
3. On April 22, 2009, Mr. Walker sent a discovery management letter regarding the
production of documents, in which he suggests documents produced by the plaintiff be numbered
AFFIDAVIT OF KIM]. TROUT IN SUPPORT OF PLAINTIFF'S MOTION TO VACATE TRIAL
SETTING OR IN THE ALTERNATIVE FOR ENLARGEMENT OF TIME-1
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,0001 through 50,000 and the defendants number their documents from 50,001. Based upon the
preliminary investigation done prior to Mr. Walker's letter, and in reliance upon Mr. Walker's
representation, it was, and has become apparent, that this litigation would be complex due to the
project time consisting of approximately 2 and Vz years, including approximately eighteen months of
construction, and the significant amount of data that would be produced and which must be
reviewed by counsel and expert witnesses, at least in the part of the City.
4. On June 29, 2009, I executed a Stipulation for the Entry of a Scheduling Order and
transmitted the same to Mr. Walker. I agreed with the deadlines Mr. Walker placed in the
stipulation, and attached a copy of my unavailable dates, which clearly showed that I was unavailable
until September of 2010 to try this matter.
5. On June 29, 2009, Mr. Walker flied the stipulation and included trial dates in
February and March of 2010. Upon receiving the filed stipulation, I wrote Mr. Walker a letter
stating that I was unavailable until September of 2010 for a ten day trial, and requested that the issue
be addressed.
6. Mr. Walker responded on the same day and cited paragraph 1 of the Court's form
which states to not attach unavailable dates. He also cited that the trial would be set within twelve
months of the filing of the Complaint, therefore making it impossible to set the trial date after April
16, 2010. However, I was remiss in that I failed to observe that portion of the Court's Order, or I
would have planned on personally appearing at the Scheduling Conference. I fully understand the
Court's desire and intent to set matters within one year of the date of filing. I would also concur,
that in most cases, that form of trial setting is an effective and expeditious way to manage the
Court's very difficult docket.
7. After reading Mr. Walker's letter, I did not respond and had multiple discussions
with the City and staff in my office as to whether we could produce and review all the documents
AFFIDAVIT OF KIM J. TROUT IN SUPPORT OF PLAINTIFF'S MOTION TO VACATE TRIAL
SETTING OR IN THE ALTERNATIVE FOR ENLARGEMENT OF TIME - 2
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related the construction of the New City Hall by the trial date. At the time, we believed we would
be able to proceed forward with this matter with the current trial date, however, it has now become
apparent, five months into the litigation, that more time is needed to review and produce
documents.
8. There have been considerable difficulties ill producing all the documents as
requested by the Defendant, and there has been even more trouble with the Defendant's
production, both of which have been the topic of conversations with Bridge City Legal, the litigation
support company both firms have chosen to utilize. As of the signing of this affidavit, the City has
produced 16,800 pages, which consists of 8,889 documents, and the City is currendy conducting a
privilege review of 20,000 documents, consisting of 71,000 pages. Petra has produced 7,000
documents consisting of approximately 34,000 pages. However, it is clear that Petra has failed to
produce most of the items sought in the City discovery requests. In addition, Bridge City Legal has
yet to produce a complete set of documents from Petra, due to a computer malfunction. Although
difficult to describe in writing, Petra attempted to respond to discovery requests by referring the City
to documents contained in a database. Many of the documents Petra has referred the City to are
missing in the database provided to the City, due to the same computer malfunction that has
prevented Bridge City Legal from yet producing a complete set of the documents from Petra. These
missing documents were not discovered until yesterday, and therefore, the City has not had an
opportunity to determine whether or not the discovery answers have any meaningful relationship to
the documents produced.
9. As of the date of this affidavit, I have been out of my office for the last seven days
with an illness. However, I am preparing a meet and confer letter to Petra in an effort to resolve
what appears will be a long and drawn out discovery period.
AFFIDAVIT OF KIM J. TROUT IN SUPPORT OF PLAINTIFF'S MOTION TO VACATE TRIAL
SETTING OR IN THE ALTERNATIVE FOR ENLARGEMENT OF TIME - 3
000422
                   
                  
               
 
            
              
                
                  
               
             
               
                 
                
                
                 
                
                
               
              
   
                    
                   
           
             
          
10. The City has also endeavored to engage experts to examine many of the issues that
will be tried in this case. However, due to the sheer volume of material, and due to the production
of documents by Petra, there has not been an ability to engage in a meaningful and complete review
of the issues. Based upon my experience in complex construction litigation, I am of the opinion that
there is insufficient time in the current scheduling order and trial setting in which to fully prepare the
issues for trial, as discovery is clearly in its infancy at this stage despite the efforts of both parties.
11. In addition, without completed discovery at this stage, it is not reasonably possible
for the City to determine whether an additional party, or parties, may be required to be added as a
Defendant.
12. At present, the City is undertaking a complete revtew of potentially significant
defective systems in the structures built under Petra's supervision. There were approximately 40
subcontracts for various components of the construction, and currendy there are 6 major systems of
construction under review and awaiting expert opinion analysis. It is anticipated that analysis alone
may require an additional 3 to 4 months of effort.
13. I respectfully request the Court vacate the current scheduling order and trial setting,
so as to allow both parties, the opportunity to complete discovery, explore mediation of this matter,
and to further prepare this matter for litigation if necessary.
FURTHER YOUR AFFIANT SAYETH NAUGHT.
TROUT. JONES. GLEDHILL. FUHRMAN, PA
By:
Kim]. Trout
Subscribed and sworn to before me this 16th day of September, 2009.
AFFIDAVIT OF KIM J. TROUT IN SUPPORT OF PLAINTIFF'S MOTION TO VACATE TRIAL
SETTING OR IN THE ALTERNATIVE FOR ENLARGEMENT OF TIME - 4
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Nota Public, State of Idaho
Residing at: Meridian, ID
My commission expires: November 3, 2014
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 16th day of September, 2009, a true and correct copy of
the above and foregoing document was forwarded addressed as follows in the manner stated below:
Thomas G. Walker
MacKenzie Whatcott
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P.o. Box 9518
Boise, Idaho 83707-9518
Direct Facsimile: (208) 639-5609
Hand Delivered
U.S. Mail
Fax
Email
Kim]. Trout
~
D
D
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KIM J. TROU'F,-fSB #2468
TROUT. JONES. GLEDHIll. FUHRMAN, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise,ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Attorneys for Plaintiff
NO. . FltEO 3f;i~) :I\.M f',M-
SEP 2 12009
J. OAVllJ I\iAVAR:O, Clerk
ByL.AME
OI1PUTV
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE CITY OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff/Counterdefendant,
v.
PETRA, INCORPORATED, an Idaho
Corporation,
Defendant/Amended Counterclaimant
Case No. CV OC 09-07257
PLAINTIFF/COUNTER DEFENDANT
CITY OF MERIDIAN'S REPLY TO THE
DEFENDANT/COUNTER CLAIMANT
PETRA, INCORPORATED'S
AMENDED COUNTERCLAIM
PlaintiffjCounterdefendant, by and through their counsel of record, Trout Jones Gledhill
Fuhrman, P.A., hereby submits its Reply to Defendant/Amended Counterclaimant's Amended
Counterclaim, and admits, denies and alleges as follows:
1. Defendant/Counterclaimant Amended Counterclaim, and each and every allegation
contained therein, fails to state a claim upon which relief can be granted.
2. Plaintiff/Counterdefendant, The City of Meridian, ("Meridian") denies all
allegations, except those specifically admitted herein.
3. Paragraph 47 of Defendant/Counterclaimant Petra, Incorporated, ("Petra"),
Amended Counterclaim, does not require a response, and Plaintiff/Counterdefendant Meridian
denies all allegations contained therein.
PLAINTIFF/COUNTER DEFENDANT CITY OF MERIDIAN'S REPLY TO THE
DEFENDANT/COUNTER CLAIMANT PETRA, INCORPORATED'S AMENDED COUNTERCLAIM -1
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4. As to Paragraphs 48-51 of Petra's Amended Counterclaim, Meridian admits the
allegations contained therein.
5. As to Paragraph 52 of Petra's Amended Counterclaim, Meridian admits that the
Agreement speaks for itself, and denies all additional allegations.
6. Meridian denies Paragraph 53 of Petra's Amended Counterclaim.
7. As to Paragraph 54 of Petra's Amended Counterclaim, Meridian alleges that the
Agreement entered into between Meridian and Petra speaks for itself, and denies all additional
allegations.
8. Meridian Denies Paragraph 55 of Petra's Amended Counterclaim, and further alleges
that the Agreement speaks for itself.
9. As to Paragraph 56 of Petra's Amended Counterclaim, Meridian alleges the
Agreement speaks for itself, and on that basis denies all allegations contained therein.
10. Meridian denies Paragraph 57 of Petra's Amended Counterclaim.
11. Meridian denies sub-paragraph 57.1 of Petra's Amended Counterclaim.
12. Meridian denies sub-paragraph 57.2 of Petra's Amended Counterclaim.
13. Meridian denies sub-paragraph 57.3 of Petra's Amended Counterclaim.
14. Meridian denies Paragraph 58 of Petra's Amended Counterclaim
15. Meridian denies Paragraph 59 of Petra's Amended Counterclaim.
16. Meridian denies Paragraphs 60-64 of Petra's Amended Counterclaim.
17. As to Paragraphs 65, 66 and 67 of Petra's Amended Counterclaim, Meridian denies
the allegations contained therein on the basis that the Agreement speaks for itself.
18. Meridian denies Paragraph 68 of Petra's Amended Counterclaim.
19. As to paragraph 69 of Petra's Amended Counterclaim, Meridian alleges that the
letter speaks for itself and on that basis denies all allegations contained therein.
PLAINTIFFjCOUNTER DEFENDANT CITY OF MERIDIAN'S REPLY TO THE
DEFENDANTjCOUNTER CLAIMANT PETRA, INCORPORATED'S AMENDED COUNTERCLAIM - 2
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20. As to Paragraph 70 of Petra's Amended Counterclaim, Meridian denies the
allegations contained therein and further allege that the letter speaks for itself.
21. As to Paragraph 71 of Petra's Amended Counterclaim, the Agreement speaks for
itself, and on that basis Meridian denies the allegations contained therein. Meridian further alleges
that the Agreement does not require mediation to occur within 60 days of a request, instead it states
that all parties shall endeavor to engage in mediation and that the Agreement speaks for itself.
22. As to Paragraph 72 of Petra's Amended Counterclaim, Meridian admits that Kim
Trout was hired as counsel and that a request for "all Project Records" was made pursuant to the
Agreement, all other allegations contained therein are denied.
23. Meridian denies paragraph 73 of Petra's Amended Counterclaim.
24. Meridian admits Paragraph 74 of Petra's Amended Counterclaim.
25. As to Paragraph 75 of Petra's Amended Counterclaim, Meridian denies the
allegations contained therein on the basis that the letter speaks for itself, and further alleges that the
Agreement does not allow for Petra to view Meridian's documents.
26. Meridian denies Paragraph 76 of Petra's Amended Counterclaim.
27. As to Paragraph 77 of Petra's Amended Counterclaim, Meridian alleges that the
email speaks for itself, and on that basis denies all allegations contained therein, and further alleges
that the Agreement does not allow for Petra to view Meridian's documents.
28. Meridian denies Paragraph 78 of Petra's Amended Counterclaim.
29. As to Paragraph 79 of Petra's Amended Counterclaim, Meridian alleges that the
emails speak for themselves, and on that basis denies all allegations contained therein.
30. As to Paragraph 80 of Petra's Amended Counterclaim, Meridian has no knowledge
as to what Petra knew or didn't know, and on that basis denies all allegations contained therein.
31. Meridian denies Paragraph 81 of Petra's Amended Counterclaim.
PLAINTIFFjCOUNTER DEFENDANT CITY OF MERIDIAN'S REPLY TO THE
DEFENDANTjCOUNTER CLAIMANT PETRA, INCORPORATED'S AMENDED COUNTERCLAIM - 3
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32. As to Paragraphs 82, 92, 96, Meridian incorporates by reference all the responses
contained in the preceding paragraphs responding to Defendant's allegations as if set forth fully
herein.
33. Meridian denies Paragraph 83-85 of Petta's Amended Counterclaim.
34. Meridian denies Paragraph 86 of Petta's Amended Counterclaim and alleges that
Petta has been paid all compensation to which it is entitled under the Agreement and that all
compensation it currently seeks, is additional compensation as stated by Petta previously.
35. Meridian denies Paragraphs 87 - 91 of Petta's Amended Counterclaim.
36. Meridian denies Paragraphs 93-95 of Petta's Amended Counterclaim.
37. Meridian denies Paragraphs 97-100 of Petta's Amended Counterclaim.
AFFIRMATIVE DEFENSES
38. Petta's Amended Counterclaims, if any, are barred by the doctrines of waiver and
estoppel because of the acts, conduct, representations and omissions by or chargeable to Petta. In
asserting this defense, Meridian does not admit that Petta has any claims.
39. Petta's Amended Counterclaims, if any, are barred by the docttine of laches because
of the acts, conduct, representations, and omissions by or chargeable to Petta. In asserting this
defense, Meridian does not admit that Petta has any claims.
40. Petta's Amended Counterclaims, if any, are barred by the docttine of unclean hands.
In asserting this defense, Meridian does not admit that Petta has any claims. In asserting this
defense, Meridian does not admit that Petta has any claims.
41. Petta's Amended Counterclaims, if any, are barred by the doctrine of offset. In
asserting this defense, Meridian does not admit that Petta has any claims.
42. Petta's Amended Counterclaims, if any, are barred by Petta's breach of the
Agreement. In asserting this defense, Meridian does not admit that Petta has any claims.
PLAINTIFFjCOUNTER DEFENDANT CITY OF MERIDIAN'S REPLY TO THE
DEFENDANTjCOUNTER CLAIMANT PETRA, INCORPORATED'S AMENDED COUNTERCLAIM - 4
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43. Petra's Amended Counterclaim are barred because the acts, conduct, representations,
and omissions by or chargeable to Petra breached the Agreement it had with Meridian. In asserting
this defense, Meridian does not admit that Petra has any claims.
44. Petra's Amended Counterclaims, if any, are barred because Petra cannot enforce a
contract of which it is in breach. In asserting this defense, Meridian does not admit that Petra has
any claims.
45. Petra's Amended Counterclaims, if any, are barred by the doctrines of waiver and
release because of the acts, conduct, representations, and omissions by or chargeable to Petra. In
asserting this defense, Meridian does not admit that Petra has any claims.
46. Petra's Amended Counterclaims, if any, are barred because the relief sought would
result in the unjust enrichment of Petra to the detriment of Meridian. In asserting this defense,
Meridian does not admit that Petra has any claims.
47. Petra's Amended Counterclaims, if any, are barred by the doctrine of unclean hands
because of the acts, conduct, representations and omissions by or chargeable to Petra. In asserting
this defense, Meridian does not admit that Petra has any claims.
48. Petra's Amended Counterclaims, if any, are barred because Petra was guilty of
negligent or careless acts and omissions during times relevant to the development and construction
of the Project and in connection with the matters, events and damages alleged in the Amended
Counterclaim, which negligence or carelessness on its part proximately caused and contributed to
said events and Petra's resultant damages, if any. In asserting this defense, Meridian does not admit
that Petra has any claims.
49. Petra's Amended Counterclaims, if any, are barred because any injury or damages
that Petra alleges it has sustained resulted from superseding and/or intervening acts, conduct,
OtnlSS10nS, representations, events, and/or other causes that were not foreseeable or otherwise
PLAINTIFF/COUNTER DEFENDANT CITY OF MERIDIAN'S REPLY TO THE
DEFENDANT/COUNTER CLAIMANT PETRA, INCORPORATED'S AMENDED COUNTERCLAIM - 5
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properly attributable to Meridian. In asserting this defense, Meridian does not admit that Petra has
any claims.
50. Petra's Amended Counterclaims, if any, are barred because Petra sustained no
cognizable injury or damages as a result of any act, conduct, representation or omission alleged in
the Amended Counterclaim against Meridian. In asserting this defense, Meridian does not admit
that Petra has any claims.
51. Petra's Amended Counterclaims, if any, are barred because Petra failed to use
reasonable care to reduce, mitigate and minimize any injury or damages that it alleges it has
sustained. In asserting this defense, Meridian does not admit that Petra has any claims.
52. Petra's Amended Counterclaims, if any, are barred because Petra, voluntarily and
with full knowledge of the circumstances, and/or by failing to use reasonable care, committed acts
and/or omissions that aggravated any injury or damages that Petra alleges it has sustained. In
asserting this defense, Meridian does not admit that Petra has any claims.
53. Petra's Amended Counterclaims, if any, are barred to the extent that they seek
recovery of fees and costs where such recovery is unavailable. In asserting this defense, Meridian
does not admit that Petra has any claims.
54. As of the date of this Response, and without the benefit of full discovery, Meridian is
unable to fully state in complete detail all of the affirmative defenses that may exist with respect to
the Amended Counterclaim. Therefore, consistent with Rule 11 of the Idaho Rules of Civil
Procedure, Meridian has asserted the affirmative defenses that are presently known to it and
believed to be applicable, but Meridian expressly reserves the right to assert additional affirmative
defenses if discovery reveals other defenses are available.
PLAINTIFF/COUNTER DEFENDANT CITY OF MERIDIAN'S REPLY TO THE
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PRAYER FOR RELIEF
1. That Petra take nothing by way of its Amended Counterclaim and that the same be
dismissed with prejudice; and
2. That Meridian be awarded judgment on its claims, in an amount to be proven at time
of trial, plus costs and attorneys fees as provided by law; and
3. For such other and further relief as the Court deems just.
DATED this 21 st day of September, 2009.
TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
By:
Kim]. Trout
Attorneys for Plaintiff
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 21 st day of September, 2009, a true and correct copy of
the above and foregoing document was forwarded addressed as follows in the manner stated below:
Thomas G. Walker
MacKenzie Whatcott
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P.O. Box 9518
Boise, Idaho 83707-9518
Direct Facsimile: (208) 639-5609
Hand Delivered
U.S. Mail
Fax
Email
Kim]. Trout
D
~
D
D
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KIMJ. TROUT, ISB #2468
DANIEL LORAS GLYNN, ISB #5113
TROUT. JONES. GLEDHIlL. FUHRMAN, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Attorneys for Plaintiff
SEP 282009
J. DAVID NAVARRO, Clerk
By E. HOLMES
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE CITY OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff,
v.
PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
Case No. CV OC 09-7257
PLAINTIFF'S MEMORANDUM IN
OPPOSITION TO DEFENDANT'S
MOTION TO DISMISS
The City of Meridian, (hereinafter referred to as "Meridian"), Plaintiff/Counterdefendant by
and through their counsel of record, Trout Jones Gledhill Fuhrman, P.A., submit this Memorandum
In Opposition to Defendant's Motion to Dismiss.
The Defendant, Petra, Incorporated (hereinafter referred to as "Petra"), relying upon an
overstated holding of the United States Supreme Court decision in BellAtlantic Cop. v. TwomblY, 127
S. Ct. 1955 (2007), asserts that Meridian's Complaint must be dismissed because it does not
"sufficiently" apprise Petra of the basis for its claims against it. To the contrary, once the proper
pleading standards are set forth, even a cursory review of the Complaint reveals that Meridian's
pleading does, in fact, contain a more than sufficient statement of the facts and law upon which
PLAINTIFF'S MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION TO DISMISS -1
000432
    
     
  
    
   
 
     
      
   
   
   
   
   
           
          
      
  
 
 
    
 
 
     
   
   
   
           
              
       
            
               
               
                 
               
                 
          
Meridian relies and that Petra is more than provided with fair notice of the claims and the grounds
upon which those claims rest.
Moreover, even if it could be said that Meridian's Complaint does not satisfy the
requirements of Idaho Rule of Civil Procedure 8, it is clear that the remedy is not outright dismissal,
but rather a conditional grant to Meridian to flie an amended complaint setting forth the basis for its
claims with greater specificity. As the Affidavit of Keith Watts makes clear, more than sufficient
grounds for the assertion of Meridian's claims against Petra exist and for which Meridian should be
entided to proceed with discovery and have the merits tested.
FACTUAL BACKGROUND
Petra's Motion suggests that it lacks "... sufficient facts to enable Petra to prepare a meanintful
response and prepare it's defense." 1 However, upon even a cursory review of the allegations of the
Complaint one must reach the conclusion that Meridian has provided more than enough detail as to
the facts and the basis in law for Petra's liability to enable Petra to be on fair notice of the claims
against it. Simply put, Petra's Motion is nothing more than an attempt to interpose inapplicable
general pleading standards where no basis for them exists in the context of this specific case.
The City's complaint specifically alleges the following facts:
1. The parties entered into a Construction Management Agreement dated August 7, 2006. 2
2. Petra has submitted Change Order No.2, dated the 4th day of April, 2008. 3
3. The Agreement provides that prior to providing any services which would be subject to
Section 7, Changes, the Construction Manager shall notify the City of the proposed
change and receive the City's approval ofthe change. 4 (emphasis added).
1 Defendant Petra's Memorandum In Support of Motion to Dismiss Meridian's Complaint, page 11.
2 (See, Cif) ofMeridian Complaint, GeneraIAliegations,para. 4)
3 (See, Cif) ofMeridian Complaint, GeneralAllegations, para. 5)
4 (See, Cif) ofMeridian Complaint, GeneralAllegations, para. 6)
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Attached to the Complaint as Exhibit "A" is a true and correct copy of the Construction
Management Agreement, dated August 7, 2006. 5
Petra's claim for 'additional' compensation arises from Change Order No. 2.6 It should be
noted that Petra, not the City, entided its claim as "Change Order No.2". Article 7, of the
Construction Management Agreement is entided "Changes". Article 7 specifically provides the
following condition precedent to any change and compensation for change as to Defendant Petra's
construction management services: "Prior to providing any additional services, Construction
Manager shall notify Owner of the proposed change in services and receive Owners approval
for the change. ,iT
Count's I and II of the City's Complaint are based upon these 'facts' as specifically alleged in
the Complaint. Petra's 'make work' motion, and its suggestion that it somehow lacks " ... sufficient
facts to enable Petra to prepare a meaningful response and prepare its defense" is simply frivolous.
It is this kind of frivolous, groundless, gamesmanship that needlessly increases the cost and burden
of litigation, and this type of conduct should not be tolerated.
As to Count III, Petra is full well aware of its conduct which constitutes the breach of the
Construction Management Agreement. Prior to initiating the action in this matter, Petra was asked
to provide "all of the Project Records" to the City of Meridian. Specifically, the City wanted Petra to
produce the three critical elements which would be the cornerstone of Petra's Construction
Management Services.
As the Court will note, the Construction Management Agreement provides, in Section 4.4
Preliminary Design Phase that Petra "shall prepare and submit to Owner for approval the
following:" ...
5 (See, Affidavit ofKim J. Troutfiled concurrentlY herein)
6 (See, Affidavit ofKim J. Troutfiled concurrentlY herein)
7 (See, Constrnction Management Agreement, attached to Complaint, Page 16, Article 7, Changes, lastfullpara.)
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"(c) Based upon the Architect's preliminary designs and specifications, a preliminary price
estimate for the design and construction of the Project (the "Preliminary Price Estimate"), using
area, volume or similar conceptual estimating techniques, which shall include all expenditures that
will be required of Owner, including a reasonable allowance for Owner's contingency". 8
In that same Section 4.4.1 (f), the following language is contained. "(f) Construction Manager
understands that the Owner's maximum price for the construction of the Project is Twelve
Million Two Hundred Thousand and No/l00ths Dollars ($12,200,000) (the "Project
Budget").9
Article 4.4.3 provides that if the Preliminary Price estimate exceeds the Project Budget, then
Petra was required to provide the City with cost saving measures to " ... bring the Preliminary Cost
Estimate below the Project Budget."lo
As of this date, with both informal and formal discovery underway, Petra has yet to provide
the City with any evidence that it ever completed and submitted to the City a "Preliminary Price
Estimate" nor any work to bring the Preliminary Cost Estimate below the Project Budget.
In addition, under Section 4.5.9 Petra was required to provide a "Final Cost Estimate".
llPetra has failed to provide any evidence that it ever completed and submitted to the City a "Final
Price Estimate", nor any work to bring the Final Cost Estimate below the Project Budget.
Finally, among one of many items of defective work subject to Petra's acknowledged
responsibility for quality control, the City has yet to receive a roof that doesn't leak, nor that isn't
subject to replacement. (See, Affidavit ofKeith Watts filed concurrentlY herewith).
In short, the City's pleadings are not defective under any standard. Moreover, Petra is well
aware of the facts which give rise to the City's cause of action. Petra's motion to dismiss is frivolous.
8 (See, Construction Management Agreement, pg 8, Section 4.4.1 (c))
9 (See, Construction Management Agreement, pg 8, Section 4.4.1 (f))
lO(See, Construction ManagementAgreement,pg 8, Section 4.4.3)
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ARGUMENT
A. Even If Twombly Was Applicable To These Proceedings, Meridian's Pleadings
Satisfy The Standards Announced Therein.
By relying on selective statements within the Supreme Court's decision in TwomblY and
Ashcroft v. Iqbal, 129 S.Ct. 1937 (2009), Petra seeks to create the impression that the requirements of
Rwe 8's short and plain statement have been abandoned in favor of a heighten general pleading
standard. Nothing cowd be further from accurate. However, before addressing this contention,
Meridian must note that there is nothing in an recent decisions of the Idaho Supreme Court which
wowd give any indication that the Idaho Supreme Court wowd follow the United States Supreme
Court decision in TwomblY. Until such a time, the standards as set forth in numerous Idaho Supreme
Court decisions still apply, which standards will not be restated here.
In point of fact, however, there is nothing in the TwomblY decision, and its progeny, which
deviates to the substantial degree from already recognized and certainly, not to the heightened
pleading standard that Petra wowd suggest. In TwomblY itself, the United States Supreme Court
expressly recognized that the touchstone for reviewing the sufficiency of pleadings remains that
which is set forth in Fed.R.Civ.P. 8(a)(2), requiring that a pleading need only contain "a short and
plain statement of the claim showing that the pleader is entitled to relief in order to give the
defendant fair notice of what the ... claim is and the grounds upon which it rests." TwomblY, 127
S.Ct. at 1964 (internal quotations omitted). Accordingly, the TwomblY decision re-affirmed that a
complaint "does not need detailed factual allegations" to survive a Fed.R.Civ.P. 12(b)(6) challenge.
Id. Instead, "[f]actual allegations must be enough to raise a right to relief above the specwative level
on the assumption that all the allegations in the complaint are true (even if doubtful in fact)." Id. at
1965.
l1(See, Construction Management Agreement, pg 8, Section 4.5.9)
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In fact, the Supreme Court expressly rejected the inference that its determination in
TwomblY was to be read as imposing a new, higher or even different pleading standard upon a
plaintiffs complaint. To illustrate this point, the Supreme Court noted its prior analysis in
Swierkiewicz v. Sorema N. A., 534 U.S. 506, 508 (2002). TwomblY, 127 S.Ct. at 1973. The Court noted
that its holding in TwomblY was consistent with the holding in SwierkiewiciJ in that it was not imposing
a heightened pleading standard contrary to the liberal pleading requirements of the Federal Rules,
nor was its decision to be interpreted as requiring a plaintiff to allege all facts necessary to support
the claim at triaL Id. The Court stated that Swierkiewicz stood for the proposition that a plaintiff
need not allege '''specific facts' beyond those necessary to state his claim and the grounds showing
entidement to relief." Id. at 1973-74. Likewise, the TwomblY decision should not be read to "require
heightened fact pleading of specifics, but only enough facts to state a claim to relief that is plausible
on its face." !d. at 1974.
Furthermore, the decisions of the United States Supreme Court after the TwomblY decision
confirm that the Supreme Court did not intend to depart from the long recognized liberal pleading
standards applicable to a plaintiffs complaint.12 Thus, the Court in Erickson v. Pardus, 127 S.Ct. 2197
(2007), determined that the district court impermissibly departed from the liberal pleading standards
of Fed.R.Civ.P. 8(a)(2) when it dismissed a plaintiffs complaint on the basis that the plaintiffs
allegation of harm as a result of prison official's termination of his medication were too conclusory
and not specific enough to survive defendant's motion to dismiss. The Court stated:
Federal Rule of Civil Procedure 8(a)(2) requires only "a short and
plain statement of the claim showing that the pleader is entided to
relief." Specific facts are not necessary; the statement need only
12 Putting aside how a case issued in 2006 by the Ninth Circuit could be supportive ofthe United
States Supreme Court decision in Twombly issued in 2007, Meridian is compelled to note that
Petra's reliance on the Ninth Circuit decision in Simpson v. AOL Time Warner Inc., 452 F.3d
1040 (9th Cir. 2006) should be disregarded as the decision was vacated by the Ninth Circuit in
Simpson v. Homestore.com, Inc., 519 F.3d 1041 (9th Cir. Mar 26,2008)
PLAINTIFF'S MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION TO DISMISS - 6
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"give the defendant fair notice of what the . . . claim is and the
grounds upon which it rests." BellAtlantic Corp. v. TwomblY, 127 S. Ct.
1955, 167 L. Ed. 2d 929 (2007) (quoting Conlry v. Gibson, 355 U.S. 41,
47, 78 S. Ct. 99,2 L. Ed. 2d 80 (1957». In addition, when ruling on a
defendant's motion to dismiss, a judge must accept as true all of the
factual allegations contained in the complaint. Bell Adantic Corp.,
supra, at _, 2007 U.S. LEXIS 5901, *21 (citing Swierkiewicz v.
Sorema N. A., 534 U.S. 506,508, n. 1, 122 S. Ct. 992, 152 L. Ed. 2d 1
(2002); Neitzke v. Williams, 490 U.S. 319, 327, 109 S. Ct. 1827, 104 L.
Ed. 2d 338 (1989); Scheuer v. Rhodes, 416 U.S. 232,236,94 S. Ct. 1683,
40 L. Ed. 2d 90 (1974».
!d. at 2200. See also, Tellabs v. Makor, 127 S. Ct. 2499, 2507 (2007) (Fed.R.Civ.P. 8(a)(2)
encourages brevity, requiring only that the complaint says "enough to give the defendant 'fair notice
of what the plaintiffs claim is and the grounds upon which it rests."').
Once the proper pleading standards are set forth, even assuming that Idaho would follow
the Supreme Court's analysis in this regard, it is clear that Meridian's Complaint fully and fairly puts
Petra on specific notice of the facts, and law, upon which it relies for its claim of relief against Petra.
Meridian's claims against Petra arise as a result of Petra's failure to conform its conduct to the
express expectations of the parties, expectations which are clearly oudined in the Complaint. Petra
does not dispute that it possesses fair notice of the basis for the claim as Petra concedes that the
Complaint identifies that Meridian alleges Petra's failure to obtain prior approval for work from
Meridian and that Petra failed to give timely notice to Meridian. (Memo to Dismiss, page 11-12). It
is apparent from Petra's Motion that what Petra expects is the sort of time, place and manner
allegations that are otherwise reserved for claims of fraud. Clearly such was not the intent of the
Supreme Court's decision in TwomblY.
B. Even If Twombly Was With Application In These Proceedings, And
Meridian's Pleadings Were Deficient Thereunder, Meridian Should Be
Granted Leave To Amend To Plead With Greater Specificity.
Petra's motion should be denied in its entirety. However, even if this Court were to
conclude that any particular allegation of the Complaint submitted by Meridian is insufficient,
PLAINTIFF'S MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION TO DISMISS - 7
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Meridian should be entitled to amend their Complaint to address any such purported deficiency. As
the Ninth Circuit recognized in Lopez v. Smith, 203 F.3d 1122, 1127 (9th Cir. 2000), "in a line of
cases stretching back nearly 50 years, we have held that in dismissing for failure to state a claim
under Rule 12(b)(6), 'a district court should grant leave to amend even if no request to amend the
pleading was made, unless it determines that the pleading could not possibly be cured by the
allegation of other facts.''' (Citation omitted.) See also, Moss v. U.S. Secret Seroice, 572 F.3d 962, 971
(9th Cir. 2009); Big Bear Lodging Ass'n v. Snow Summit Inc., 182 F.3d 1096, 1100 (9th Cir. 1999) (stating
in context of a complaint alleging anti-trust violations, that "a complaint may be dismissed without
leave to amend only 'when it is clear that the complaint cannot be saved by further amendment."').
While Meridian contends that the matters complained of by Petra are more appropriately
resolved through the discovery process, rather than through fraud like allegations of time, place and
manner, Meridian submits that it should be permitted the opportunity to amend its Complaint to
include any greater specificity that might be required. To this end, Meridian has submitted the
Affidavit of Keith Watts substantiating, under oath, the greater specificity contended as necessary by
Petra. Accordingly, even though Petra's Motion lacks merit, even if such grounds did exist, the
proper remedy is not dismissal of the Complaint, but rather leave to amend.
CONCLUSION
For the reasons stated, Petra's Motion to Dismiss should be denied, or alternatively,
Meridian granted leave to submit an amended pleading addressing any perceived deficiencies.
DATED this 28th day of September, 2009.
TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
By:
Kim). Trout
Daniel Loras Glynn
Attorneys for Plaintiff
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 28th day of September, 2009, a true and correct copy of
the above and foregoing document was forwarded addressed as follows in the manner stated below:
Thomas G. Walker
MacKenzie Whatcott
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P.O. Box 9518
Boise, Idaho 83707-9518
Direct Facsimile: (208) 639-5609
Hand Delivered
U.S. Mail
Fax
Email
o
o[g]
o
'~L :::::> =\
Kim]. Trout
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KIMJ. TROUT, ISB #2468
TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise,ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Attorneys for Plaintiff
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J. DAVID NAVARRO, Clerk
8y E. HOLMES
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE CITY OF MERIDIAN, an Idaho
Municipal Corpor.ation,
Plaintiff,
v.
PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
STATEOFIDAHO )
) :ss
County of ADA )
Case No. CV OC 09-7257
AFFIDAVIT OF KEITH WATTS IN
SUPPORT OF PLAINTIFF'S
MEMORANDUM IN OPPOSITION TO
DEFENDANT'S MOTION TO DISMISS
KEITH WATIS, being duly sworn upon oath, deposes and says:
1. I am at least: eight:een (18) years of age and a1ll <:olupetent to testify regarding the
lnatters set forth herein.
2. I am the City Purchasing Manager for the City of Meridian, the Plaintiff in this
matter, and I make the following s!atemems based upon my own personal knowledge.
3. Attached hereto as Exhibit "A" is a true and correct c;opy of Defendant Petra's
"Norice of Change" dated rhe 5th day of November 2007.
AFFIDAVIT OF KEITH WATTS IN SUPPORT OF PLAINTIFF'S MEMOnANDUM IN OPPOSITION
TO DEFENDANT'S MOTION TO DISMISS-1
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4. Attached hereto as Exhibit "B" is a true and correct copy of Defendant Petta's
requested Change Order No.2. It should be noted that the requested Change Ordcl; requests
compensa.tion. for periods begi.nning as early as Decel:l1bet of 2006.
5. A true and correct copy of the Construction Management Agreement, by and
between the City of Meridian and Petta dated August 1, 2006, is attached to the Complaint dated
April 16, 2009, on flle with the Court.
6. Defendant Petta, by reason of the Construction Management Agreement, was in
charge of quality control fOJ: the construction of the Meridian City Hall.
7. At present, the Meridian City Hall structure has numerous structural and operational
defects resulting from construction and frOin Petta's falime to pxoperly pel:follU its quality control
responsibilities, including, but not limited to:
a. Water leakage from the Plaza water featules in the approxitnate volume of
5000 gallons per day:
b. Roof leakage and repair/replacement issues: Peb:a failed to perform all
required contract doscout steps required to put the roof warranty in plac::e. As a result of
Petta's failure to provide coordination of work efforts and quality control, there have been
identified at least 346 a:r.eas of roof repair currently required on the City Hall roofing
structure.
c. ConC::J:etc cracking and settlement in the Plaza structure of the Cityf-lall
Project;
d. .HVAC equiplnent noise and failure to operate propedy;
1:. Exterior masonry work product tl'lat requires repair and potential
replacement because the materials/workmanship is not of the highest guality as requited by
the Project specifications.
AFFIDAVIT OF KEITH WATTS IN SUPPORT OF PLAINTIFF'S MEMORANDUM IN OPPOSITION
TO DEPENDANT'S MOTION TO DISMISS. 2
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Petra, through its representatives) it.L particular Gene Bennett and Tom Coughlin
have been aware of these and other quality control issues as they have manifested themselves since
the substantial completion of the project) at at neaJ: Oc;tober of 2007.
9. At present, the City is in receipt of a letter from Petra via its attorney of record as of
September 24, 2009 in which Perra acknowledges it has yet to complete its responsibilities with
xespe,t to the quality of workmanship all the Project.
FURTHER YOUR AFFIANT SAYETH NAUGHT.
BY:~~Kei tts Il
I HEREBY CERTIFY d'lat all this 2Slh day of Sept· ber, 2009, a ttue and con:e,t ,opy of
the above and foregoing document was forwarded addressed s follows in the manner stated below:
Thomas G. Walker
MacKenzie Whatcott
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P.O. Box 9518
Boise, Idaho 83707-9518
Direct Facsimile: (208) 639-5609
Hand D livered
U.S. Mail
Fax
Email
B
~
o
Kim]. Trout
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TO DEFENDANT)S MOTION TO DISMISS· 3
000443
    
    , ll       
                
     ,   l     
                    
               
         
      
 
      8             
               
   
  
   
     
   
   
.ir     
   
  
 
 
  
 
 
 
           
 '      
GENERAL CONTRACTORS & CONSTRUCTION MANAGEMENT
November 5, 2007
Via: Hand Delivery
Mr. Keith Watts, Purchasing Agent
City of Meridian
33 E Idaho St.
Meridian, [D 83642
RE: Notice of Intent to submit formal Change Order Request.
Keith:
This letter is a Notice of Intent for Petra Incorporated to submit a formal Change Order Request to the City of
Meridian for additional Construction Management Fee and additional Project Engineer compensation in accordance
with the terms and conditions of the Construction Management Agreement between the City of Meridian and Petra
Incorporated for the Meridian City Hall project.
In accordance with Article 7 (b) of the "Agreement Between Owner and Constnlclion Manager", Petra is
requesting additional Construction Management Fee for significant changes to the project size, complexity and
budget. ,-he project size has increased from 80,000 SF to 100,000 SF with a full basement.~The corresponding
budget has increased from $12.2 Million to a current estimate of $ 19.6 Million, which does not include the site
development costs of contaminated and unsuitable soil removal, replacement >yith structural fill material and the
associated CM Fee to manage this site preparation scope of work. The contract CM fee was based on $ 12.2
Million at 4.7%. The additional fee is based on the difference of contract values, $ 7.4 Million at 4.7% with a
Phase IV-Plaza & Site Improvements budget of$I.5 Million or a total fee Increase of $347,800.00
Additionally, in accordance with Article 7 (b), as noted above, the construction Manager is requestipg
additional reimbursable expenses for the Project engineer due to the increased size, complexity and budget in the
Project that requires additional man hours for the Project engineer on the project from the contract of 64
hours/month for 18 months to 94 hours/month for the final 12 months of the project. This reflects an additional 10
hours/month for 12 months at the contract rate of$45.90/hour. or $ 5,508.00.
No additional general condition reimbursable or temporary expenses will be requested as a part of this
Change Order Request, as the scheduled completion date is still within the contract timeline and no additional
expenses will be incurred as a part of this change. A formal Change Order Request will be forwarded once Phase
IV-Plaza and Site Improvements bids the end of this month and a final construction budget is developed.
1097 N. ROSARIO ST.• MERIDIAN, lD 83642 • PHONE: (208) 323~4S00 • FAX: (208) 323~4S07
WWW.PETIlAINC.NET
RCE-187S A
CM023859000444
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"GENERAL C0NTi:6\cte~ &CONSTRUcfib&'MANAGEMENT
• ' " ", ,,=." , . • .... ".;- .' .•. '., - " ,"., • - . - •
. } .:.:
;.iCP
.!.-......l\"--.-......--......--------~~
April 04, 20q~" ' "
. .~;'{~'¥~~~~ "',
Mr'j~eith watts;' Purchasing Age~t':
Ci~\~Merjdi~o . '
33,;'flSt Idaho Axtq~e ...:,,~,
M~fidian> IP 8364Z~2~QO ,,'..,
'<-1,..:..;
RE: Change Order'R~~,st - Constrl;1cti~h;;Ivtanagement Fee Increase
Meridian City H~lf;.Project f)/X
, f~..~
~~ .
", ~.
Dear Keith:
....·.oilOi·:·::~~·:'(,;~~.1·Jl,~9.7N ..ROSARIO 5-T; " MER.IDIAN, 10."83.642" PHON:!;: <208>.,323 ...4500. p fAX:' (208) 323-4507
"' ..~~. WWW.PEl.RAlNC.NET<·. 'm~
. '. '. ". '..'" '., R.CE-1StS '. ... •
B CM002sm000445
;,id! 
 I\ -    
'  
'"1- ".  
   .  
, i\~·¥  
.  Watts;'  ~t" 
itY.\    . 3,;~ \   X~Jw  ,  
t ,  2 ~OO ,' .  
;01,' ,'; 
  Q r  l ti~;;;;{vt    
  , ect r,;;:x 
    
  
  
  
Attached for the .Cityof Meridian's revie~,!tnd ~onsjdel'iltion is proposed Change Order No' 2 for additional 
constrU~jQn MaJ1agement Fee in aQCord~ti~e with the terms· an~:,cohditions ofthe Construction Management 
Agreet:ll~nt betw¢en the City of Me~ldiart ~hd Petra, Inc for the ~eridian City Hall project 
As we had il1d.icated: in our letter()f~ovember 5, 2007 it',has b~en Petra, Inc intent to submit.a chatlgeorder 
for additioqal {e.eas it result of the cltmplative ~c<:lpe9bapges now iIlai .tbe. cOIl~uction hudget for the PliWt 
has. been fjnalite4·· 11'1 a~cordancewj,tli Article 7(b) of th~ f;:onstruction. managewent aSr~!l1ent Petrtj~ 
requesting the a4ltitiQ,riaJ.fee fot .the-si~~tic~t 9.h~ges ·(o.tfu;;proj¢Ct $i~e; c()~pl~l(.ity and bqdget tMt have occ~d sjnc¢'tb~ ~#ai',agre~e.n~'w~$·~xe~tite.d~~7project·sizC ~as)nci'e~c1. fr~m ~.O,O.O'O SF t~J04,OOO 
SF;~he compleXity of the proJ~ct has !,ncreasegconslderably as d~~l!stratedbythe SignIficant number·of 
chlUlg~s to the. e(jnstru~ti~n documents'thtough ASI's~ RFI's &PR's. To aCc;Om!llod~e theifJiange$ and 
dWtC<itipns the budget has increased froip$12,20Q,OOO to $20;421,i03, resultirig 'jp a n~ in,?rea,se to the 
budget of $S:,2l1,t03. This increase does not include the site development (;lostsfor' the removal and 
replacement of the co!\taminated and' !.,"suitable materia,ls and the fee asso~iated with that work. Petra is 
r:equesting an increase of $376,8,08 in the ~nstructioillllanagemeilt fee. The fee iQcrease amount has been 
inCluded in the budget previously. The attached change order and the associat~dbackupshow how this' 
increase has been calculated. 
 
!\
7";(;;) !
. Pc::tra is not requesting an additional reimbursable c::xpepseor gener~l cQnditi()ns reimbursabies as part of this
change order. At this time we believe sufficient ·funds are available to cover these cost thru the contract
completion date.
If you have any q\lestions ~garding this item please con~actme. Thank you for.your consideration.
Sincerely,
Tom Coughlin
Project Manager
PETRA INCORPORATED
co:
Attch: CO#02 with Backup
. ~ '.
CM002809000446
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CITY OF MERIDIAN
33 EAST IDAHO
MERIDIAN, 10 83642
CONTRACT CHANGE ORDER
CHANGE ORDER NO. 02
PROJECT NO. CH-06-001
DATE: 4104108
EFFECTIVE DATE:
CONSTRUCTI.oN MANAGER: PETRA, INC
PROJECT: 'MERIDIAN CITY HALL - Construction Management
The Contractor is hereby directed to make the following changes from the Contract Documents and Plans.
Description: Increase the amount of the Construction Management Fee In accordance with Article 7(b) of the of the
"Agreement Between Owner and Construction Manager" as a result of significant changes to the project size complexity
and bUdget. The project size has Increased from 80,000 SF to 100,000 SF. The complexity olthe project has Increased
considerably as demonstrated by the significant number of changes to the construction documents through ASI's, RFl's &
PR's. To accommodate the changes the bUilding budget has increased from $12,200,000 to $ 20,421,103. This results in a
net increase of $8,221,10.3 to the b,udget. Using the contract CM rate of 4.7% on the bUdget increase yields a total fee
Increase of $ 386,392. Petra had Included a fee increase of $ 376,808 in the budget projections and will accept that amount
ALL OTHER TERMS AND CONDITIONS REMAIN THE SAME.
Reason for Change Order: Increases in project size, complexity and cost.
Attachments: Petra worksheet dated 4/3/08. showing how the fee increase was calculated.
CHANGE IN CONTRACT PRICE: CHANGE IN CONTRACT TIMES:
Original Contract Price $ 853,812 Original Contract Times: Substantial Completion 8128108
Net changes form previous Change Orders Net changes form previous Change Orders
No._01to - No._to_ (calendar days)
$52.502.00 None
Contract Price Prior to this Change Order: Contract Times prior to this Change Order:
(calendar days or date)
$906.314.00 812812008
Net Increase (decrease) of this Change Order: Net Increase (decrease) of this Change Order:
(calendar days or dale)
$376.808.00 None
ContrnclPrlce with all Approved Change Orders: Contract Times with all Approved Change Orders:
(calendar days)
$1,283,122.00 SUbstantial Completion 8/28/2008
REOOMMENO~~.~"'J ACCEPTED: (CONTRACTOR)
-- NOT APPLICABLE -
By: Tho~R~~' By:
Date: 4f410a Date:
_.
APPROVED: (CITY PURCHASING AGENT) COUNCIL APPROVAL
By: Keith Walts
Date: Date:
APPROVED: (CITY) - ATIEST:
By: Mayor Tammy de Weerd By: City Clerk. Jaycee Holman
Date: Date:
Page 1 of 1
CM002810000447
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PETRA INC
.Change Order R~que$t
Construction Management Fee Increase Worksheet
4/3/08
Current Buih;ling Construction BUdget $ 20,473,605
Not including site development costs for removal of
cOl1taminated and unsuitable material, replacement
with structural fill.
Deduct CM Fee for Site Development $ (52,502)
$ 20,421,103
Original Project Budget $ 12,200,000
.Budget Increase $ 8,221,103
Original Contract CM Fee - 4.7% of Original Budget $ 574,000
CO#01 - CM Fee on Cominated/Unsuit Mati $ 52,502
Requested Fee Increase - 1$ 379,8081
4.7% of BUdget Increase, $ 8,221,103 is $ 386,392. BUdget
projections have included $ 376,808 for the fee increase, Petra
will use that amount.
Total Revised CM Fee $ 1,003,310
CM002811000448
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Original Contract Amount 
Construction Managers Fee $ 574,000 
Reimbursable Expenses 
PreConstruction Phase Services $ 29,818 
Construction Phase Services $ . 249,994 ~ 
$ 853,812 .. 
Approved Change Orders 
Change Order #01 - CM Fee on Contaminated MatI Repl $ 52,502 
Current Contract Amount $ 906,314 
Proposed Change Orders 
Change Order #02 - Add'l CM Fee for Budget Increase $ 376,808 
TOTAL CONTRACT AMOUNT $ 1,283,122 
 
PROPOSED CHANGE ORDER
No. 00002
323-4500
BOISE, IDAHO
RCE·1875
OCKSOIID
GENERA.L CON'TRACTORS
1.097 N. ROSARIO STREET - MERIDIAN, ID 83642 - PHONE: (208) 323-4500- FAX: (208) 323-4507
TITLE:
PROJECT:
TO:
Constn.fction Mgmt Fee DATE: 4/3/2008
• Meridian City Hall JOB: 060675
Attn: Keith Watts CONTRACT NO: 1
City of Meridian
33 EIdaho A~nue
Meridian, ro'83642
Phone: 888.4433 Fax: 887.4813
Ta:!(R,te Tax Amount N~t Amou"t
0.00% $0.00 $376,808.00
Unit Cost: $376,808.00
Unit Tax: $0.00
Lump Sum: $0.00
Lump Tax: $0.00
GC Markup: $0.00
Total: $376,808.00
0°/0
RE: To: From: Number:
DESCRIPTIbN OF PROPOSAL
In accordance with Article 7 (b) of the "Agreement Between Owner and Construction Manager" the Construction Management Fee is to be
Increased \is a result of significant changes to the project size, complexity and budget. The project size has increased from 80,000 SF to
100,000 SF. The compleXity of project has increased considerable as demonstrated by the significqnt number of changes to the construction
documents through ASl, RFI & PRo The budget has increased from the $12,200,000 to $ 20,421,103 for the Building Construction. This
results in a net increase of $8,221,103 to the Budget. The contract CM Fee was based on 4.7% of the original budget. Using the rate of
4.7% on the budget Increase yields a total fee increase of $ 386,392. Petra had previously included an an amount of $376,808 in the
budget project/6ns for the fee increase and will request this amount.
Attached is a worksheet, dated 4/3/08, illustrating how this additional fee amount was calculated.
Item D.•l'lptlo.n QU8.l)tltv Units Unit Prl~
00001 Construction Management Fee Increase 1.000 LS $376,808.00
APPROVAL:
By:
Date:
By:
Date:
Keith watts
CM002812000449
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ORIGI[~AL
Thomas G. Walker (ISB 1856)
MacKenzie Whatcott (ISB 5509)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for Defendant, Petra Incorporated
\'J a.-xt'\
" : FiL;~ J 7J(]A.;w . __.__ . .,n .._.-.:.... _
SEP 30 2009
J. DAVID NAVAHHO, Clerk
By L.AMES
OSPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff, NOTICE OF SERVICE OF
DISCOVERY RESPONSES
vs.
PETRA INCORPORATED, an Idaho
corporation,
Defendant.
NOTICE IS HEREBY GIVEN that on this 30th day of September, 2009, Defendant Petra
Incorporated's Supplemental Response dated September 30, 2009 to the City of Meridian's First
Set of Request for Admissions and Petra Incorporated's Supplemental Response Dated
September 30, 2009 to the City of Meridian's First Set ofInterrogatories were, together with a
copy of this Notice of Service, were served upon counsel for Plaintiff, The City of Meridian as
follows:
NOTICE OF SERVICE OF DISCOVERY RESPONSES
488152_2
Page I
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Kim 1. Trout
Trout Jones Gledhill Fuhnnan, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
NOTICE OF SERVICE OF DISCOVERY RESPONSES
488152_2
~
o
o
o
o
U.S. Mail
Hand Delivery
Overnight Courier
Facsimile:
E-
Page 2
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ORIGlr~AL
Thomas G. Walker (ISB No. 1856)
Mackenzie Whatcott (ISB No. 5509)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for Defendant/Counterclaimant, Petra Incorporated
:1');= ... .... .. .. FileD 1JW =
i\.M.=.;;-._, .P·M.~~---
SEP 30 2~
J. DA\IiO NAVARRO, Clerk
tlVLAMES
bl'iI"U1'Y
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff,
VS.
PETRAINCORPORATED,~Idaho
corporation,
Defendant.
PETRA'S NOTICE OF VACATION OF
HEARING ON MOTION TO DISMISS
PLAINTIFF'S COMPLAINT UNDER
I.R.C.P 12(b)(6)
Petra Incorporated ("Petra"), by and through its attorneys of record, Thomas G. Walker
of the firm ofCosho Humphrey, LLP, gives notice of the vacation of the October 5, 2009 hearing
on its Motion to Dismiss the City of Meridian's ("Meridian" or the "City") Complaint filed on
April 16, 2009.
The hearing was vacated because Meridian filed the Affidavit of Keith Watts dated
September 28, 2009 and asked the Court to consider it. Petra's motion to dismiss was made
PETRA INCORPORATED'S NOTICE OF VACATION OF HEARING ON MOTION TO DISMISS Page I
497076_2.doc
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Ipursuant to Rule 12(b)(6) and was based only on the pleadings. Rule 12(b)(6) provides in
relevant part as follows:
... the following defenses shall be made by motion... 6) to dismiss for failure of
the pleading to state a claim upon which relief can be granted, matters outside the
pleading are presented to and not excluded by the court, the motion shall be
treated as one for summary judgment and disposed of as provided in Rule 56, and
all parties shall be given reasonable opportunity to present all material made
pertinent to such a motion by Rule 56. I.R.C.P. 12(b)(6)
As a consequence of Meridian's filing of the Watts Affidavit and its memorandum in
which Meridian requested that the Court consider the information in the affidavit, Petra has
vacated the October 5, 2009 hearing and will proceed with a motion for summary judgment that
will be supported by appropriate affidavits and a memorandum of law.
DATED: September 30, 2009. B
KER
endant/Counterclaimant
PETRA INCORPORATED'S NOTICE OF VACAnON OF HEARING ON MOTION TO DISMISS Page 2
497076_2 doc
000453
 
                 
    
                
               
              
               
            
          
              
              
                
           
     
              
  
KIMJ. TROUT, ISB #2468
DANIEL LORAS GLYNN, ISB #5113
TROUT. JONES. GLEDHIll. FUHRMAN, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise,ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Attorneys for Plaintiff
:-:--~:?:~D :
S£'302009
J. DAVID NAVARRO Clerk
ByJ. RANOAU. '
OEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE CITY OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff,
v.
PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
Case No. CV OC 09-7257
PLAINTIFF'S MEMORANDUM IN
SUPPORT OF PLAINTIFF'S MOTION
TO ALTER SCHEDULING ORDER OR
IN THE ALTERNATIVE FOR
ENLARGEMENT OF TIME
The City of Meridian, (hereinafter referred to as "Meridian"), Plaintiff/Counterdefendant by
and through their counsel of record, Trout Jones Gledhill Fuhrman, P.A., submits this
Memorandum in Support of Motion to alter scheduling order. By this Motion, Meridian seeks an
order vacating the existing scheduling order, vacate the trial setting therein, and reset pretrial
deadlines applicable to discovery and expert disclosures.
ARGUMENT
Idaho Rule of Civil Procedure 16(b) provides that a scheduling order may be modified by
leave of court upon a showing of "good cause". LR.C.P. 16(b). "This Court has consistently held
that trial courts' decisions involving application of a "good cause" standard are discretionary
PLAINTIFF'S MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION TO ALTER SCHEDULING
ORDER OR IN THE ALTERNATIVE FOR ENLARGEMENT OF TIME -1
000454
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decisions." Merry Medical Center v. Ada Counry Bd. Of Commissioners, 146 Idaho 226, 230, 192 P.3d
1050, 1054 (2008). However, in considering modifications to a scheduling order, "'the [trial] court
may expedite justice, but it must always do substantial justice.'" Department ofLabor and Indus. Seroices
v. East Idaho Mills, Inc., 111 Idaho 137, 139, 721 P.2d 736, 738 (Ct. App. 1986) quoting Stevenson v.
Steele, 93 Idaho 4, 9, 453 P.2d 819, 824 (1969). See also, Edmunds v. Kraner, 142 Idaho 867, 873, 136
P.3d 338, 344 (2006) (recognizing that the purpose of a scheduling order under LR.C.P. 16 is to
"equip both sides with tools to ensure fair pretrial procedure").
While Meridian is mindful, and shares, in the desire of the Court to have litigation proceed
expeditiously and efficiently, the circumstances of this case, as revealed in the discovery process thus
far, demonstrate that additional time is required to prepare the matter for trial. As the Affidavit of
Kim Trout sets forth, this matter concerns a construction project that spanned two and a half years.
During that construction there were approximately forty subcontracts for various components of
the construction, and currently there are six major systems of construction under review and
awaiting expert opinion analysis. It is anticipated that analysis alone may require an additional 3 to 4
months of effort.
Moreover, and as should be evident from the magnitude and complexity of the construction,
a substantial amount of documentation has been generated which must be reviewed and produced
by both sides. For example, the City has produced 16,800 pages, which consists of 8,889
documents, and the City is currently conducting a privilege review of 20,000 documents, consisting
of 71,000 pages. Likewise, Petra has produced 7,000 documents consisting of approximately 34,000
pages. Moreover, production and review of documents has been hindered by technical difficulties
experienced by the independent third party document management company utilized by stipulation
of the parties.
PLAINTIFF'S MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION TO ALTER SCHEDULING
ORDER OR IN THE ALTERNATIVE FOR ENLARGEMENT OF TIME - 2
000455
                
              
                
                   
                    
                 
          
                
               
                 
                 
            
              
                 
   
              
              
               
              
             
             
            
   
          
          
In short, even with the diligent efforts of the parties, substantial discovery remains to be
conducted, such that the deadlines within the existing scheduling order are impractical. As such this
Court should fInd that good cause exists for the modifIcation of the scheduling order to reset
deadlines and trial in this matter to better enable the parties to reasonably, and effectively, prepare
this matter for resolution.
CONCLUSION
For the reasons stated, Meridian requests that this Court vacate the existing deadlines in the
scheduling order and reset the pretrial deadlines and trial date which is reflective of the complexities
of the case so as to effectuate its orderly, effective, and effIcient litigation.
DATED this 30th day of September, 2009.
TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
By:
Kim]. Trout
Daniel Loras Glynn
Attorneys for Plaintiff
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 30th day of September, 2009, a true and correct copy of
the above and foregoing document was forwarded addressed as follows in the manner stated below:
~~------ ...
Kim]. Trout
Daniel Loras Glynn
Thomas G. Walker
MacKenzie Whatcott
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P.O. Box 9518
Boise, Idaho 83707-9518
Direct Facsimile: (208) 639-5609
Hand Delivered
U.S. Mail
Fax
Email
o
o
~
o
PLAINTIFF'S MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION TO ALTER SCHEDULING
ORDER OR IN THE ALTERNATIVE FOR ENLARGEMENT OF TIME - 3
000456
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ORIGlr~AL
Thomas G. Walker (ISB 1856)
MacKenzie Whatcott (ISB 5509)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for Defendant, Petra Incorporated
SEP 30 2009
J. OAVIO NAVAiiHU, Clark
By l.AMES
O:;PUTY
IN THEDISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 09-7257
Corporation,
Plaintiff,
vs.
PETRA INCORPORATED, an Idaho
corporation,
Defendant.
NON OPPOSITION TO PLAINTIFF'S
MOTION TO ALTER SCHEDULING
ORDER OR IN THE ALTERNATIVE
FOR ENLARGMENT OF TIME
vi'
Petra Incorporated, by and through its attorney of record, Thomas G. Walker of the law
firm of Cosho Humphrey, LLP hereby advises the Court that it will not oppose the Plaintiff, City
of Meridian's Motion to Alter Scheduling Order or in the Alternative for Enlargement of Time
NON-OPPOSITION TO PLAINTIFF'S MOTION TO ALTER SCHEDULING ORDER OR IN THE
ALTERNATIVE FOR ENLARGMENT OF TIME
Page 1
497818 000457
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served on or about September 16, 2009.
DATED: September 30,2009.
£1L..........LJR
ant Petra Incorporated
NON-OPPOSITION TO PLAINTIFF'S MOTION TO ALTER SCHEDULING ORDER OR IN THE
ALTERNATIVE FOR ENLARGMENT OF TIME
497818
Page 2
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 30th day of September, 2009, a true and correct copy of
the within and foregoing document was served upon:
Kim 1. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
I2$J
D
D
D
D
u.s. Mail
Hand Delivery
Overnight Courier
Fa . ile
NON-OPPOSITION TO PLAINTIFF'S MOTION TO ALTER SCHEDULING ORDER OR IN THE
ALTERNATIVE FOR ENLARGMENT OF TIME
Page 3
497818 000459
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NO'__-Fii:Fn-?-__
A.M F..J'l~~. 3= 2'S
OCT 0 12009
J. DAVID NAVARRO, Clerk
By eARLY LATIMORE
DEPUTY
Thomas G. Walker (ISB No. 1856)
Franki J. Hargrave (ISB No. 5847)
Mackenzie Whatcott (ISB No. 5509)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for Defendant/Counterclaimant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal
Corporation,
Plaintiff,
vs.
PETRA INCORPORATED, an Idaho
corporation,
Defendant.
Case No. CV OC 0907257
PETRA'S MOTION FOR COURT
ORDERED MEDIATION UNDER
RULE 16(k) AND THE
CONSTRUCTION MANAGEMENT
AGREEMENT
Petra Incorporated ("Petra"), by and through its attorneys of record, Thomas G. Walker
or the firm of Cosho Humphrey, LLP, moves this Court for an order requiring mediation
between the parties pursuant to Rules 7(b) and 16(k) of the Idaho Rules of Civil Procedure,1 and
Section 8.2 of the Construction Management Agreement.
I Unless otherwise stated references to "Rule" or "Rules" is to the Idaho Rules of Civil Procedure.
PETRA INCORPORATED'S MOTION FOR COURT ORDERED MEDIATION
496901_2
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This motion is made on the grounds and for the reasons that Meridian has failed and
refused to comply with ~ 8.2 of the parties' August 1, 2006 Construction Management
Agreement, which states as follows:
All Claims shall be subject to mediation as a condition precedent to the institution
of legal or equitable proceedings by either party. Request for mediation shall be
filed in writing with the other party to this Agreement. The request may be made
concurrently with the filing of a legal or equitable proceeding but, in such event,
mediation shall proceed in advance of legal or equitable proceedings, which shall
be stayed pending mediation for a period of 60 days from the date of filing, unless
stayed for a longer period by agreement of the parties or court order. The parties
shall endeavor to mutually agree on an independent, professional mediator within
15 days of the request for mediation. The parties shall endeavor to have the
mediation completed within 60 days of the request for mediation. The parties
shall share the mediator's fee and any filing fees equally. The mediation shall be
held in the place where the Project is located, unless another location is mutually
agreed upon. Agreements reached in mediation shall be enforceable as settlement
agreements in any court having jurisdiction thereof. Owner and Construction
Manager agree that all parties with an interest in a Claim being mediation may be
included in the mediation, including, but not limited to, Architect and Contractors.
Meridian initiated this lawsuit by filing its Complaint on April 16, 2009 notwithstanding
Petra's March 16, 2009 request for mediation? Meridian has continued to prosecute its
Complaint from and after April 16, 2009 and has engaged in burdensome discovery despite its
agreement that such proceedings would be stayed pending mediation. Although Petra has
sought, in good faith, to cooperate with Meridian so as to achieve mediation at the earliest
possible date, Meridian has rebuffed Petra's attempts to reach an early resolution of the parties'
claims. Meridian has reported to the Court and the undersigned that it intends to continue its
extensive discovery efforts and has engaged as many as six experts, which acts will delay the
2 March 16,2009 letter to Meridian City Attorney, Affidavit of Thomas G. Walker dated October 1,2009, Exhibit
B.
PETRA INCORPORATED'S MOTION FOR COURT ORDERED MEDIATION
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resolution of this case for several months. The purpose ofparagraph 8.2 requiring mediation was
to avoid the high costs and long delays that have been visited upon Petra by Meridian's actions
in this litigation.
This motion is based on the pleadings, records and files herein; Petra's Memorandum in
Support of its Motion for Court Ordered Mediation filed and served contemporaneously
herewith; and Affidavit of Thomas G. Walker for Court Ordered Mediation Dated October 1,
2009, filed and served contemporaneously herewith.
Oral argument is requested on this motion.
DATED: October 1,2009.
PETRA INCORPORATED'S MOTION FOR COURT ORDERED MEDIATION
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CERTIFICATE OF SERVICE
I HEREBY qERTIFY That on the 1st day of October, 2009, a true and correct copy ofthe
within and foregoi*g document was served upon:
Kim J. Trout, Esq. !
Trout Jones GledhiJI Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097 :
Boise, Idaho 837dl
D
D
D
~
D
U.S. Mail
Hand Delivery
Overnight Courier
Facsi ile:
PETRA INCORPORAtED'S MOTION FOR COURT ORDERED MEDIATION
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OR\G\N~L
Thomas G. Walker (ISllI856)
Franki J. Hargrave (IS~ 5847)
Mackenzie Whatcott (~SB 5509)
COSHO HUMPHREY, L4P
800 Park Blvd., Suite 7!90
P. O. Box 9518 .
Boise, Idaho 83707-9518
Direct Phone: ! (208) 639-5607
Cell Phone: i (208) 869-1508
Direct Facsimile: ! (208) 639-5609
E-mail: twalker@cos~olaw.com;mwhatcott@cosholaw.com
Attorneys for Defendalnt, Petra Incorporated
NO'__-Fii";:n_~ _
A.M F_'LIED ~, eo
P.M_~ 10
OCT 0 12009
J. DAVID NAVARRO, Clerk
By CARLY LATIMORE
DEPUTY
IN THE !DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
TH~ STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho
Municipal Corporahon,
I
Plaintiff,
VS.
PETRA INCORPQRATED, an Idaho
corporation,
Defendant.
Case No. CV OC 0907257
AFFIDAVIT OF THOMAS G. WALKER
DATED OCTOBER 1, 2009
STATE OF IDAHO )
) SS.
County of Ada I )
t, THOMis G. WALKER, being first duly sworn upon oath, depose and state:
AFFIDAVIT OF TH~MAS G. WALKER DATED OCTOBER 1,2009
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1. I ami one of the attorneys of record for the Defendant, Petra Incorporated
("Petra"), in the abpve entitled action and I make this affidavit based on my own personal
knowledge of the fa¢ts set forth herein.
2. I suijmit this affidavit in support of Defendant's Motion for Court Ordered
!
Mediation Under RljIle 16(k) and the Construction Management Agreement.
3. I ami one of the custodians of records of Cosho Humphrey, LLP, which include
memoranda, legal/documents, reports, correspondence, emails, records, and data compilations,
in various forms 1hat are kept in the course of Cosho Humphrey, LLP's regularly conducted
I
business activitY,1 and which are made and maintained as the regular practice of Cosho
Humphrey, LLP. i
4. Att~hed hereto as Exhibit "A" is a true and correct copy of the Construction
I
Management Agrefment, dated August 1, 2006, between the City of Meridian ("Meridian") and
Petra Incorporatedj Bates Nos. 50001 through 50028. A copy of the Construction Management
Agreement was att~ched by Meridian to its April 16, 2009 Complaint and incorporated therein.
5. Att~ched hereto as Exhibit "B" is a true and correct copy of my March 16, 2009
I
letter to Mr. Bill ~ary, the City Attorney for the City of Meridian.
6. Att~ched hereto as Exhibit "c" is a true and correct copy of the March 26, 2009
,
I
letter I received from Kim Trout, counsel for Meridian.
7. Att~ched hereto as Exhibit "D" is a true and correct copy of the April 1, 2009
I
I
letter I received frpm Kim Trout.
AFFIDAVIT OF THOMAS G. WALKER DATED OCTOBER 1, 2009
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8. Attached hereto as Exhibit "E" is a true and correct copy of my April 2, 2009
email to Kim Trout.
9. Attached hereto as Exhibit "F" is a true and correct copy of my April 10, 2009
email to Kim Trout.
10. Attached hereto as Exhibit "0" is a true and correct copy of my April 16, 2009
email to Kim Trout and his April 16, 2009 response to my email.
11. Attached hereto as Exhibit "H" is a true and correct copy of my April 20, 2009
email to Kim Trout and his April 20, 2009 response to my e a'.
SUBSCRIBED AND SWORN tobefa:e;oo~
Notary Public for Idaho
Residing at Eagle, Idaho
My commission expires: March 31, 2010.
AFFIDAVIT OF THOMAS G. WALKER DATED OCTOBER 1,2009
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 1st day of October, 2009, a true and correct copy ofthe
within and foregoing document was served upon:
Kim 1. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
o
o
o
cgJ
o
U.S. Mail
Hand Delivery
Overnight Courier
Facsimile
11:
AFFIDAVIT OF THOMAS G. WALKER DATED OCTOBER 1,2009
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(CONSTRUCTION MANAGEMENT ADVISOR)
(BETWEEN
CITY OF MERIDIAN
AN IDAHO MUNICIPAL CORPORATION
AND
PETRA INCORPORATED
AN IDAHO CORPORATION
FOR THE
NEW MERIDIAN CITY HALL
AUGUST 1,2006
.)
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CONSTRucnON MANAGEMENT AGREEMENT
(Construction Manager Advisor)
THIS CONSTRUCTION MANAGEMENT AGREEMENT (this CCAgreemen~") is made
effective the 1st day ofAugust, 2006, by and between CITY OF MERIDIAN,-an Idaho municipal
corporation ("Owner"), and PETRA INCORORATED, an Idaho corporation rnnstIUction
Manager"). -
I
RECITALS
. A. Owner is under contract to purchase that certain two-acre parcel ofland located at
27 E. Broadway, Meridian, Idaho (the "Sit~").
B. Owner desires to abate and demolish the existing structures on the Site and
develop a new city hall facility thereon consisting of a four story structure with approximately
80,000 square feet of standard Class A office space and (elated improvements with surface
parlcing (the "Project").
C. Construction Manager has represented to Owner that it is has the skills,
qualifications, and experience to provide professional construction management for the Project
onb~ofOwner.
D. Owner desires to retain Construction Manager, and Construction Manager desires
to be retained by Owner, for professional construction management services for the Project on
Owner's behalf.
AGREEMENT
NOW, TIlEREFORE, in consideration of the mutual promises, covenants, and
agreements stated herein, and for other good and valuable consideration, the sidliciency ofwhich
is hereby acknowledged, Owner and Construction Manager agree as fonows:
1. RELATIONSHIP OF THE PARTIES
1.1 ReiatioDShip of the Parties.
Construction Manager acknowledges and accepts the relationship of trust and
confidence established with Owner by this Agreement and that this relationship is a material
consideration for Owner in entering into this Agreement Accordingly, Construction Manager
shall, at aU times, act in a manner consistent with this relationship. Construction Manager
ftnther covenants that Construction Manager will perfonn its services under this Agreemen~ in
the exercise of ordinary and reasonable care and with the same degree of professional skill,
diligence and judgment as is customary among construction managers of similar reputation
performing work for projects ofa size, scope and complexity similar to the Project. Construction
Manager shall, at all times, further the interest of Owner through efficient business
administration and management.
CONSTRUCTION MANAGEMENf AGREEMENI' (CONSTRUC11ON MANAGEMENT ADVISOR) PAGE 1
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1.2 Author:l%ed Representative.
Owner and Construction Manager shall designate a representative who shall be
authorized to act on that parties' beha1fwith respect to the Project. Each party's representative
shall render decisions in a timely manner in order to avoid unreasonable delay in the progress of
the Project. Each party may rely upon the directions and decisions ofsuch representatives as the
directions and decisions of the other party. Neither Owner nor Construction Manager shall
change its authorized representative without fiv~ (5) days prior written notice to the other party.
1.2.1 Owner's authorized representative shall be:
To be determined by Owner. Upon Owner's selection of its
authorized representative, Owner will provide Architect the name
and contact information for such tq)resentative.
1.2.2 Construction Managers authorized representative shall be:
Gene R. Benn~Project Manager and
Wesley Bettis. Jr., Project Engineer
PETRA INCORPORATED
9056 W. Blackeagle Drive
Boise, Idaho 83709
Telephone: 208-323-4500
Facsimile: 208-323-4507
Mobile: 208-860-7531 (Bennett)
Mobile: 208-860-7531 (Bettis)
Email: gbennett@petrainc.net
Email: wbet6s@petrainc.net
1.3 Construction Manager as Owner's R.epresentative.
Const:ruetion Manager shall be· a representative of Owner during the Project
Construction Manager shall have authority to act on·behalfofOwner only to the extent provided
in this Agreement. unless otherwise set forth in writing.
2. Construction Manager
2.1 Construction Manager's RepresentatioDS.
Construction Manager makes the following express representations and
warranties to Owner, which shall survive the execution and delivery ofthis Agreement:
2.1.1 Construction Manager is or will be professionally qualified to
provide constmction management services for the Project and is properly licensed to practice
constmction management services to Owner by all public entities having jurisdiction over
Construction Manager and the Project;
CONsT;RUCJ1ON MANAGEMENT AGREEMENT (CoNSTRUCTION MANAGEMENT ADVISOR.)
NEwMERmIAN CDYHAu..
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."-: 2.1.2 Construction Manager has, or will as part of its services under
-tliisAgreement, l>ecome familiar with and examine the Site, including, but not limited to~ the
existing terrain, structures, landscaping and the local conditions under which the Project is to be
design~ constructed, and operated, and correlate its observations with the .Project's
requirements;
2.1.3 Construction Manager has the professional knowledge, skills~
experience, edu~tion and staffing to manage and coordinate the design and construction of the
Project. The individual employees of Consttuction Manager that will render services pursuant
to this Agreement are knowledgeable and experienced in the disciplines required for this Project;
2.1.4 Construction Manager shall prepare all documents and provide
all services required under this Agreement in such a manner that increases in Project costs
resulting from Construction Manager's errors or omissions do not exceed one percent (1%) of
the total construction price ofthe Project; and
2.1.5 Construction Manager assumes full responsibility to Owner for
its own improper acts and/or omissions and those employed or retained by Construction Manager
in connection with the Project (excluding intentional acts)~ but not for acts ·and omissions
expressly directed by Owner.
2.2 CommllDications.
Construction Manager shall endeavor to keep Owner fully informed regarding the
progress of the Project so Owner can have meaningful review and involvement in the Project.
Without limiting the generality of the foregoing sentence, Construction Manager s~ as a
matter of comse, promptly provide Owner with copies of all documents relating to design and
construction management and coordinatio~ meeting notes and memorandum and any other
information related to the Project for Owner's review and input Construction Manager shall
notify Owner of any decisions that are required to be made by Owner, and any deadlines
pertaining thereto. Construction Manager shall consult with and advise Owner with respect to
any such decisions.
2.3 Meetings with Govemmental Officials.
Construction Manager agrees to provide Owner with reasonable notice of all
formal public and non-public meetings with government officials regarding the Project. Owner
shall be entitled to attend any formal public or non-public meeting with governmental officials
regarding the Project. Construction Manager shall document all meetings with governmental
officials related to the Project and any ved>al or written interpretations related to the Project
provided by any governmental officials.
2.4 Project Records.
All records relating to the Project in Construction Manag~s possession (the
"Project Records' shall be made available to Owner for inspection and copying at a reasonable
time and place upon the written request of Owner. The Project Records shall include) but not be
CONSTRUCJ1ON MANAGEMENT AGREEMENT (CONSTRUCTION MANAGEMENT ADVISOR)
NEw MERlDIAN CRY HAIL
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.'- . limited to, all plans, specifications, submittal~ correspondence, minutes, memoran~ receipts,
timesheets, electronic recordings and other writings or things that document ;ply aspect of the
design and construction management and coordination of the Project. Construction Manager
shall maintain the Project Records for six (6) years after substantial completion ofProject or for
any longer period required by law.
2.5 Value Engineering.
Construction Manager shall value engineer the Project to maximize costs savings
to Owner through discoun~ value engineering and other actions consistent with good design and
building practices for a project ofthe type contemplated by Owner.
2.6 Governmental Permits.
Construction Manager sball, with the assistance of Owner and Architect, prepare
and file all documents necessary to obtain the approvals of governmental authorities' having
jurisdiction over the Proj~ including; but not limited to, building and occupancy permits.
2.7 Comp6anee with Laws.
Construction Manager shall perfonn all of Construction Manager's services in
compliance with all applicable laws, ordinan~ rnles, regulations or orders of any public
. authority having jurisdiction over the Project, any applicable permits and any recorded
covenants, conditions and restrictions affecting the Site.
2.8 IndePendent Contraetor.
Construction Manager acknowledges that it is an independent contractor and not
an employee or agent of Owner. As an independent contractor, Construction Manager shall be
and remain responsible to Owner for all its negligent acts or omissions in .connection with its
duties and services under this Agreement that result in damage or iI\iury to persons or property.
Construction Manager shall indemnify and hold harmless Owner against all claims or liabilities
that are asserted, incurred or recovered against Owner related to employer liabilities that arise
from Construction Manager's employment or retention of any person or entity. Owner shall
have no control over the manner or method by which Constroction Manager meets Construction
Manager~s obligations under this Agreement; provided that Construction Manager~s services
shall be performed in a competent and effici~t manner this is in compliance with this
Agreement Nothing in this Agreement shall be construed to mean that Owner employs or is
responsible for compensatiIlg any consultant ofConstruction Manager.
2.9 Consultants.
Prior to retaining or engaging any consultant to provide services pursuant to this
Agreement, Construction Manager shall submit for Owner~s approval a written statement listing
(1) a description of the services to be provided by said consultant (2) a brief description of said
consultant~s qualifications to render the identified services, and (3) a disclosure of any
.. '\ ownership, controlling interest or affiliation between Construction Manager and said consultant.
CONSTR.UCTlON MANAGEMENT AGREEMENT (CONSTRUCI1ON MANAGEMENT ADVISOR)
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.': Owner shall bear no responsibility for reimbursing Construction Manager for services of any
'. consultant retained or engaged by Construction Manager unless Construction Manager first
complies with this Section.
2.10 Indemnification
To the fullest extent permitted by law, Construction Manager shall indemnify,
defend and hold harmless Owner and its officers, directors, agents and employees from and
against claims, damages, losses and expenses, includingbut not limited to attorney's fees, arising
out ofor resulting from performance ofConstrlJction Manager's duties and responsibilities under
this Agreement, but only to the extent caused by the negligent acts or omissions ofConstruction
Manager, its employees, agents or anyone for whose acts they may be liable, regardless of
whether or not such claim, damage, loss or expense is caused inp~by a party indemnified
hereunder.
2.11 Outside Compensation Prohibited.
Except with Owner's knowledge and consent, Construction Manager shalf not
engage in any activitY or accept any employment, interest or contribution that would reasonably
appear to compromise ConstnJction Manager's professional judgment with respect to the Project
or the relationship of trust between Owner and Construction Manager established herein;
provided, however, nothing in this Section shall be deemed to limit Constroction Manager's
ability to provide services for an competitor ofOwner.
3. OWNER
3.1 Owner's Objectives.
Owner's objective for the Project is to develop a new cost efficient city hall
facility and public plaza on~ Site.
3.2 Owner's Duties.
3.2.1 Owner shall, at its expense, furnish Construction Manager with
docmnents in its possession concerning the Site, which documents shall include a legal
description, environmental risk evaluation, site survey and preliminary title report.
3.2.2 Owner shall provide Construction Manager with Owner's
preliminary planning and programming information regarding the Project, including, but, not
limited to, Owner's purposes, concepts, desires and any design, construction, scheduling,
budgetary or operational needs, restrictions or requirements, as the same may be amended from
time to time ("Owner's Criteria,j.
3.2.3 Owner shall timely review documents provided by or through
Construction Manager and timely render its direction, decision, consent or approval on matters
identified by Construction Manager for Owner's directio~decision, consent or approval.
CONSlRUCfION MANAGEMENT AGREEMEm" (CONSTRUCI1ON MANAGEMENT ADVISOR)
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3.2.4
Construction Manager;
Owner shall timely review docmnents provided by or through
. ,
3.2.5 Owner shall provide for all required testing or inspections ofthe
Work as may be mandated by law, the Construction Documents or the Construction Contracts;
3.2.6 If Owner learns of any failure to comply with the Construction
Contract by Contractor, or of any errors, omissions, or inconsistencies in the services of
Construction Manager, and in the further event that Construction Manager does not have notice
ofthe same, Owner shall inform Construction Manager;
3.2.7 . Owner shall afford Construction Manager access to the Site and
to the WOIk as may be reasonably necessary for Construction Manager to properly perform its
services under this Agreement;
3.2.8 Owner's review, direction, decision, approval or consent ofany
document provided or matter identified by or through Construction Manager shall be solely for
the pmpose of determining whether such document or matter is generally consistent with
Owner's Criteria. No review of such documents shall relieve Constmction Manager of its
responsibility for the accuracy, adequacy, fitness, suitability, or coordination of its services or
workproduct.
32.9 Construction Manager shall be entitled to rely upon services and
information provided by or through Owner only to the extent that a reasonably prudent
Construction Manager would so rely on such services and information. Construction Manager
. sh8n promptly notify Owner in writing if Construction Manager becomes aware of any errors,
omissions or inconsistencies in such services or infoimation.
3.3 Owners Architect.
Owner has retained LeA Architects, P.A., an Idaho professional corporatioll
("Architectj to provide professional architectural services for the Project Architect'~
authorized representative is:
Steve Simmons, President
LOMBARD-CONRAD ARCHITECTS, P.A.
1221 Shoreline Lane
Boise, Idaho 83702
Telephone: 208-345--6677
Facsimile: 208-344-9002
Mobile: 208-830-4122
Email: ssimmonsl@lcarcb.com
Construction Manager hereby acknowledges that it has received, reviewed, and studied the
agreement-form that Owner intends to use with 'Architect (the "Architectural Agreement'1, and
the same is herein incorporated by reference. Construction Manager shall consult and coordinate
CONSTRlJCI1ON MANAGEMENT AGREEMENT (CoNsTRUCllONMANAOEMENr ADVISOR)
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' ..
with Architect as needed to fulfill its duties hereunder, and shall assist Architect as need for
Architect to fulfill its duties to Owner under the Architectural Agreement.
3.4 Contractor.
Construction Manager understands that Owner plans. to retain multiple prime
contractors (the "Contractors") to provide construction labor, services, materials and equipment
for the Project (the "Work"). The term "Contractor" means all prime Contractors retained by
Owner to perform Work, but not the prime contractor's subcontractors, laborers and material
suppliers.
4. SCOPE OF SERVICES
4.1 In General.
Owner has retained Construction Manager to help it achieve the objectives set
forth in Section 3.1 above by managing and coordinating the design and construction of the
Project on behalf of Owner. Therefore, the general scope of Constroction Manager's
responsibilities is to do all things, or, whcm appropriate, require Architect and each Contractor to
do all things necessary, appropriate or convenient to achieve the end result desired by Qwner,
including, but not limited to, those tasks set forth in this Article 4. The tasks set forth in this
Article 4 are not intended to be an exhaustive list of the tasks required to achieve the result
desired by Owner. The general scope of Construction Manager's responsibilities and shall
include all other tasks indicated or implied in this Agreement and the implementing plans
contemplated herein.
4.2 Development Strategies Phase.
Construction Manager shall carefully examine Owner's Criteria and consult with
Owner and ArChitect in detail about the same in detail. Based on its review and consultations,
and with the assistance ofArchitect, Construction Manager shall prepare and submit to Owner a
written repc>rt detailing its understanding of Owner's Criteria and identifying any design,
construction, scheduling, budgetary, operational or other problems or recommendations that may
result from Owner's Criteria. The written report shall also include proposed solutions addressing
each problem identified, alternative strategies for the cost effective design and ·construction of
the Project, and alternative strategies for the cost effective future expansion of the Project.
Construction Manager, with Architect's assistance, shall develop a preliminary project schedule
for the design and construction of the Project.
4.3 Site Preparation Plaase.
ConstIuction Manager shall also prepare and submit to Owner a plan for the
demolition of the existing improvements on the Site and the preparation of the Site for
construction activities. Upon Owner's approval of the plan and Owner's notice to proceed,
Construction Manager shall proceed with bidding of the demolition Work in accordance with
Section 4.6 below. Upon Owner's approval of the lowest bid and notice to the demolition
CONS1lU1CTJON MANAGEMENT AGREEMENr (CONsnUJcnoN MANAGEMENT ADVISOR)
NEW MERIDIAN Crrv HALL
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", . . Contractor to proceed, Construction Manager shall proceed with the management of the
demolition work in accordance with Section 4.7 below.
4.4 Preliminary Design Phase.
4.4.1 After reviewing Construction Manager?s written report and
Architect's written report with Owner and Architect, and reaching agreement upon proposed
alternatives and solutions.. Construction Manager shall, within the time fiames set forth in the
preliminary schedule developed in Section 4.2 abov~ and in cooperation with Architect's efforts,
prepare and submit to Owner for approval the following=
(a) A plan for the management of the design and construction of the
Project (the "Construction Management Plan''), which shall include (i) a Project
organizational chart, (ii) staffing recommendations for Owner? Architect and
Construction Manager, along with an explanation of the roles, responsibilities,
and authority ofeach staffmember from each ofthe three entiti~ (iii) description
of the various bid packages recommended for the efficient and cost effective
bidding of the Project, including the procurement of those "general conditions"
items that may be efficiently and lawfully procured by Construction Manager
directly; (iv) a description of the basic methods and procedures for coordination
between Contractors; and (v) a system for claims avoidance on the Project
consistent with fixed price construction contracts. Construction Manager shall
not be responsible for the failureofOwner and/or Archi~ect to adequately staffthe
Project in accordance with the apProved Construction Management Plan.
(b) A comprehensive master Project schedule (the "Project Schedule'')
that specifies the proposed starting and finishing dates for each task required to
complete the demolition of the existing site improvements and the design,
construction and occupancy of the Project. The Project Schedule sbaU be divided
into separate tasks and phases as desired by Owner and shall include the tasks of
Owner, Architect, Construction Manager and each Contractor. The Project
Schedule shall provide reasonable time periods for Owner reviews and approvals
where appropriate.
. (c) Based on the Architect?s preliminary designs and specifications, a
preliminary price estimate for the design and construction of the Project (the
"Preliminary Price Estimate''), using area, volume or similar conceptual
estimating techniqu~which shall include all expenditmes that will be required of
Owner and a reasonable allowance for Owner's contingency.
(d) A plan for the efficient and effective commtmication of information
between Owner, Architec~ Construction Manager and each Contractor (the
"Communications Plan''). The Communications Plan shall include payment
procedures, be compatible with the accounting practices of Owner and shall
provide reports and docwnents in the format and in the frequency required by
Owner.
CONSTRucnON MANAGEMENT AGREEMENT (CONSTRUCTION MANAGEMBlt' ADvlSOR)
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(e) A plan for managing the quality each Contractor's Work (the "Quality
Management Plan''); and
(f) Construction Manager understands that the Owner's maximum price
for the construction of the Project is Twelve Million Two Hundred Thousand and
No/lOOtbs Dollars ($12,200,000.00) (the "Project Budget").
4.4.2 Owner shall timely review and approve or disapprove the
docwnents set forth above. If Owner disapproves any document" Owner shall set forth, the
reasons therefor in writing. Construction Manager shall then revise the disapproved document as
required by the reasons for disapproval and resubmit the revised document to Owner for
approval, which approval shall not be unreasonably withheld or delayed. This process shall
repeat until Owner approves the documents set forth above.
4.4.3 If the PreHrninary Price Estimate developed pursuant to Section
4.4.1(c) exceeds the Project Budget provided by Owner to CoostIuction Manager in Section
4.4.1(f), Owner may require Construction Manager, with no mcrease in the not-to-exceed
allowance for preconstruction services set forth in Section 6.2.2(a) below, to (i) consult with
Owner and Architect to identify cost saving measures and (ii) assist Architect in revising the
Preliminary Design to reflect approved cost savingsm~ and (iii) revise the Preliminary
Cost Estimate to reflect the anticipated savings from approved cost savings measur~ as
necessary to bring the Preliminary Cost Estimate below the Project Budget. Absent clear and
co»:vin~ evidence. of~ neg1igen~ and provided Construction M~ager completes its nr
oblIgations under this Section, Construction Manager. shall not be finanCially 'responsible to
Owner for the failure ofthe Preliminary Cost Estimate to be within the Project Budget.
4.5 Construction Documents Phase
During the Construction Documents phase, Construction Manager shall complete
the followings tasks:
4.5.1 Make recommendations for revision to the Construction
, Management Plan and submit them to Owner for review. Revise the Constroction Management
Plan to include revisions approved by Owner.
4.5.2 Monitor compliance with the Project Schedule, which shall include
periodical progress reports and immediate reports of material deviations from the Project
Schedule for the design phase.
4.5.3 Review the Construction Documents at appropriate intervals
during their preparation to make recommendations to Owner and Architect as" their
constroctability, cost-effectiveness, clarity, consistency and coordination. 1bis review shall
include peer reviews by electrical, mechanical, structural and architectural professionals for up to
two (2) work days per discipline.
CONsnwcnoNMANAGEMENT AGREEMENT (CONSTRUCllON MANAGEMENT ADVISOR)
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4.5.4 Construction Manager shall, with the assistance of Architect,
prepare docwnents necessary for the clear separation of the Work into the various bid packages
as set forth in the Construction Management Plan.
4.5.5 Conduct such Project meetings as required for the timely
completion ofthe Project;
4.5.6 Keep and distribute minutes as required in Construction·
Management Plan and Communications Plan;
4.5.7 Coordinate transmittal of documents to regulatory agencies and
advise Owner ofpotential solutions to problems encountered;
4.5.8 Prepare value analysis studies on major construction components
as requested by Owner.
4.5.9 As soon as practical after Architect's submission of the
Construction Documents and in accordance with the Project Schedule, Construction Manager
shall submit to Owner a final written estimate ofthe anticipated price for constmcting the Project
(the "Final Cost Estimatej. The Final Cost Estimate shall be detailed and shall be divided into
bid packages and wOlk categories. If the Final Cost Esbm8te exceeds the Maximmn Price,
Owner may require Construction Manager, with no increase in the not-to-exceed allowance for
preconstruction services set forth in Section 6.2.2(a) below, to (i) consult With Owner and
Architect to identify cost savings measures, (ii) assist Architect in revising the Construction
Documents to reflect approved cost savings measures, and (iii) revise the Final Cost Estimate to
reflect the anticipated savings from approved cost savings measures, as necessary to bring the
Final Cost Estimate below the Maximum Price. Absent clear and convincing evidence of gross
negligence, and proVided Construction Manager completes its obligations under this Section,
ConstIUction Manager shaI1 not be financially responsible to Owner for the failme of the Final
Cost Estimate to be within the Maximum Price.
4.6 Bidding Phas~
4.6.1 Constmction Manager shall assist Owner in preparing bid
packages contemplated by the Construction Management Plan, preparing and placing notices and
advertisements to· solicit bids, delivering bid documents to bid4~ tracking bid documents and
bidders. answering bidders questions; reviewing addenda, holding a pre-bid conference if
required, reviewing bids or proposals for construction, and determining the selected bidders.
4.6.2 If the lowest bids from qualified bidders exceeds the Maximum
Price, Owner may require Constmction Manager, with no increase in the not-to-exceed
allowance for preconstroction services set forth in Section 6.2.2(a) below, to (i) consult with
Owner and Architect to identify cost savings measur~ (ii) assist Architect in revising the
Construction Documents to reflect approved cost savings measures, and (iii) rebid the Work, as
necessary to bring the Final Cost Estimate below the Maximwn Price. Absent clear and
convincing evidence of gross negligence, and provided Construction Manager completes its
CoNSTRUCTION MANAGEMENT AGREEMENT (CONSTRUCIlON MANAGEMENT ADVISOR)
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obligations under this Section, Construction Manager shall not be financially responsible for the
failme ofthe Proj~ to bid within the Maximum Price.
4.6.3 As appropriate, Construction Manager shall bid or select the
providers of"general conditions" items designated for procurement by the Construction Manager
under the Construction Management Plan.
4.7 Construction Phase.
During construction of the Project, from commencement ofconstruction activities
lDltil final payment to all Contractors, Construction Manager shall have and perform the
following duties, obligations, and responsibilities:
4.7.1 Construction Manager shall have and perform those duties,
obligations and responsibilities set forth in the construction agreements between Owner and each
Contractor (the "Construction Contracts"). Construction Manager hereby acknowledges that it
has received, reviewed, and- studied the forms that Owner intends to use for the Construction
Contracts, and the same is herein incorporated by reference. Construction Manager
acknowledges that Owner may modify the Construction Contracts, and that such modified
Construction Contracts shall be applicable to this Agreement; provided, however, to the extent
such modified Construction Contracts are materially ~ inconsistent with the terms of this
Agreement, this Agreement shall control as between Owner and Construction Manager.
4.7.2 Construction Manager shall, as contemplated herein and in the
Construction Contract, but not otherwise; act on behalf and be the agent of Owner throughout
construction of the Project. Instruction,-directions, and other appropriate communications from
Owner to Archite.et and each Contractor shall be given-by Construction Manager. -
4.7.3 Construction Manager shall ~onitor, update, implement, make
recoDlJilendations on, and report to Owner on compliance with, the Construction Management
Plan, Project Schedule and Project Budget
4.7.4 Construction Manager shall conduct Project meetings as required
for the timely completion of the Project in accordance with the Project Schedule, and shall keep
and distribute minutes as required in the Construction Management Plan and Communications
Plan.
4.7.5 Construction Manager shall verify that the required permits, bonds,
and insurance have been obtained.
4.7.6 Construction Manager shall require each Contractor to prepare and
submit to Construction Manager for general review a safety program and a quality assurance
plan in conformance with the Contract Documents and the Quality Management Plan.
Construction Manager shall promptly report to Owner regarding whether or not the safety
program and quality assurance plan proposed by each Contractor conforms to the Contract
Documents the Quality Management Plan. Construction Manager shall review each safety
program and each quality assmance plan to determine that the programs and plans of the various
CONSTRUCIlON MANAGEMENT AGREEMENT (CONSTRUCl10N MANAGEMENT ADVISOR)
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Contractors perfonnipg Work at the Site, as submitted, provide for coordination among the
Con1raetors for the portions of the Work each will perform. Construction Manager shall monitor
each ContI'actor's compliance with the safety program and quality assurance plan and report to
Owner promptly concerning any deviation therefrom along with recommendations for
correction. Construction Manager shall be responsible for coordinating the Contractors for each
portion ofthe Work.
4.7.7 Upon receipt, Construction Manager shall carefully review and
examine each Contractor's schedUle of values ("Schedule of Values"), together with any
supporting documentation or data that Owner, Construction Manager or Architect may require
from the Contractor. The purpose of such review and examination shall be to protect Owner
from .an unbalanced Schedule of Values that allocates greater value to certain elements of the
Work than is indicated by such supporting documentation or data or than is reasonable under the
. circumstances. If the Schedule of Values is not found to be appropriate, or if the supporting
documentation or data is deemed to be inadequate, and unless Owner directs Construction
Manager to the contrary in writing, the Schedule ofValues shall be returned to the Contractor for
revision or supporting documentation or data. After making such examination, ifthe Schedule of
Values is found to be appropriate as submitted, or ifnecessary, as revised, Construction Manager
shall sign. the Schedule of Values thereby indicating its informed belief that the Schedule of
Values constitutes a reasonable, balanced basis for payment of the Contract Price to the
Contractor. Construction Manager shall not sign such Schedule ofValues in the absence ofsuch
beliefunless directed to do so, in writing, by Owner.
4.7.8 Construction Manager shall promptly examine, study, approve or
otherwise respond to each Contractor's shop drawings and other submittals. Construction
Manager's approval of such submittal sball constitute its representation to Owner that such
submittal is in general conformance with the Construction Documents, Construction
Management Plan and Project Schedule. After Construction Manager's review, Construction
Manager shall promptly forward such submittals to Architect, with Construction Manager's
comments attached, for review, approval, rejection or other response. Construction Manager
shall promptly forward information or actions received from Architect to the appropriate
Contractor.
4.7.9 Construction Manager shall carefully observe the Work of each
Contractor whenever and wherever necessary, and shall, at a minimum, observe Work at the
Project site no less frequently than each standard workday. The purpose of such observations
shall be to determine the quality and quantity of the Work in comparison with the requirements
of the Construction Contract. In making such observations, Construction Manager shall protect
Owner from continuing deficient or defective Wark, from continuing unexcused delays in the
schedule, and from overpayment to a Contractor. Following each observation, Construction
Manager shall submit a written report of such observation to Owner and Architect together with
any appropriate comments or recommendations.
4.7.10 Construction Manager shall reject, in writing, any Work of a
Contractor that is not in compliance with the Construction Documents unless otherwise directed
by Owner in writing.
CONSTRUCTION MANAGEMEtn' AGREEMFNI' (CONSTRUCTION MANAGEMENT ADVISOR)
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4.7.11 COnstruction Manager shall procure, for reimbursement by Owner
pursuant to Section 6.2.3 below, those "general conditions" items identified for procurement by
the Construction Manager in the Construction Management Plan.
5. SCHEDULE.
5.1 Sehedule of Performance.
Construction Manager shall commence the performance of its obligations under
this Agreement upon Owner's notice to proceed and shall diligently and expeditiously continue
its performance in accordance with the Project Schedule until all services hereunder have been
fully completed. The time limits established by the Project Schedule are of the essence and shall
not be exceeded by ConstIuction Manager without Owner's prior written consent or as permitted
in Section 5.2 below.
5.2 Delays.
If Construction Manager is delayed at any time in progress of its services under
this Agreement by an act or neglect of Owner, or an employee of-Owner, or of a separate
contractor employed by Owner, or by changes in its scope of worlc, unavoidable casualties, or
other ca~esbeyond Constroction Manager's reasonable control or by other causes which Owner
determines may justify the delay, then the Project Schedule shall be.equitably adjusted for such
reasonable time as Owner may determine to be appropriate for the extent of the delay.
Constmction Manager's sole right and remedy against Owner shall be an extension of time and
reimbursable expenses pursuant to Section 6.2 unless such delay is caused by acts of Owner
constituting active interference with Construction Manager's performance; and only to the extent
such acts continue after Construction Manager furnishes Owner with written notice of such
interference. In the event of delay from active interference by Owner, Construction Manager's
sole right and remedy shall an eqUitable adjustment in its compensation pursuant to Article 1
below.
6. COMPENSATION
6.1 Construetion Manager's Fee.
A3 full compensation for Construction Manager's performance. under this
Agreement, Owner agrees to pay Construction Manager a fee of Five Hundred Seventy-four
Thotisand and No/lOOths Dollars ($514,OOO.00) (the "Constmction Manager's F~j plus
reimbursable expenses set forth in Section 6.2 below. For PUIpOscs of progress payments,
Construction Manager's compensation shall be divided into the following phases:
)
Development Strategies Phase Five Percent
Site Preparation Phase Five Percent
Preliminary Design Phase Jill(.,JefiPercent
Construction Documents Phase 1)iet1fj Percent
Bidding Phase Five Percent
Construction Phase Sixty Percent
CONsTRUCTIONMANAGEMEm' AGREEMENT (CONSTRUCOON MANAGEMENT ADVISOR)
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The Construction Manager's Fee includes Construction Manager's overhead, profit, home office
expenses, transportation expenses and field office supplies and expenses, such as
commUnications (i.e., telephones, cell phones, facsimiles) and photocopies. The Construction
Manager's Fee also includes the necessary and appropriate principal level management of the
Project, the efforts of the Project Manager (identified in Section 6.2 below) during the
construction phase, and clerical support.
6.2 Reimbursable Expenses.
6.2.1 Professional Staff Reimbursables. Owner shall reimburse
Construction Manager for the direct personal expense (i.e., payroll plus related taxes, insurance
and customary benefits) ofcertain professional staffwhen actively working in furtherance ofthe
Project. Those certain professional staffand their rates are identified below:
Position
Project Manager
Project Engineer
Project Superintendent
Project Foreman
Name
GeneIt Bennett
Wesley Bettis, Jr.
Gene Landon
Brian Weinaugbt
Rate Per HoUr
$63.50
$45.90
$40.40
$22.90
6.2.2 If any of the professional staff identified above leaves the
employment of Construction Manager or otherwise becomes unavailable, the Construction
Manager shall promptly submit the name, rate and qualifications of a suitable replacement to
Owner for approval, which approval shall not be unreasonably withheld. ~onManager
guarantees that the efforts of the reimbursable professional staffwill not exceed the amounts set
forth in subsections (a) below for preconstIUction services (i.e., the services specifically set forth
in Sections 4.2 to 4.6 above) and subsection (b) below f~r construction services (i.e., the services
specifically set forth in Section 4.7 above). If the size (i.e., 80,000 square feet), complexity (i.e.,
four story, surface parking), Owner's schedule (i.e., six months Preconstruction Phase Services,
eighteen months Construction Phase Services), Project Budget (i.e., $12,200,000.00),
procurement method (i.e.°t no long lead time and/or expedited materials), and/or bidding process
(i.e., two bid packages, no rebids) materially changes, Owner and Construction Manager agree
that the not-to-exceed limits set forth below shall be adjusted up or down accordingly based upon
the actual number ofhours worked in furtherance ofthe change by the Project Managert Project
Engineer, Project Superintendent, and Project Foreman.
(a) Preconstruction Phase Services
An amount not-to-exceed Twenty-nine Thousand Eight Hundred
Eighteen and No/lOOtbs Dollars ($29.818.00), which is based on
the following expected efforts over a six (6) month period for
preconstIUction services:
CONSTRUCTION MANAGEMENTA~ENT (CONSTRUCTION MANAGEMENT ADVISOR)
NEW MERIDIAN CITY HAIL
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Position
Project Manager
Project Engineer
Months
6
6
HrsIMo.
32
64
RateJhour
$63.50
$45.90
Total
Cost .
$12,192
$17.626
$29,818
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(b) Constroction Phase Services
An amount not-to-exceed Two Hundred Forty-nine Thousand Nine
Hundred Ninety-four and NoilOOths Dollars ($249,994.00), which
is based on the following expected efforts over a eighteen (18)
month period for construction services:
MonthsPosition
Project Manager
Project Engineer
Project Superintendent
Project Foreman
18
18
18
18
HrsIMo.
32
64
173
173
Rate'hour
$63.50
$45.90
$40.40
$22.90
Total
Cost •
InCMF
$ 52,871
$125,806
$ 11,311
$249,994
6.2.3 "General Conditions" Reimbursables. Owner shall reimburse
Construction Manager for the "general conditions" items designated for procurement by th.e
Construction Manager under the Construction Management Plan at the cost thereof incurred by
the Construction Manager.
6.2.4 Records of Reimbursable Expenses. Construction Manager
shall maintain full and detailed records of all reimbursable expenses and exercise such controls
as may be necessary for proper financial management and control of the Project. Such records
shall be made available for inspection by Owner during nonnal business upon three (3) days
notice. Construction Manager shall maintain such records for a period of five (5) years from the
completion or termination ofConstruction Manager's s~ces under this Agreement.
6.3 Payments.
6.3.1 As a condition precedent for any payment due under this
Article 0, Construction Manager shall submit to Owner a monthly application for payment no
later than the fifth day of the calendar month for services properly rendered and reimbursable
expenses properly incurred during the preceding month. The Construction Manager's Fee
earned shall be calculated as a percentage of each phase completed. Reimbursable expenses
shall be separately itemized and supported by invoices, timesheets or other data substantiating
Construction Manager's right to payment as Owner may require. Hourly services shall be
described with reasonable particularity each service rendered, the date thereof, the time
expended, and the persons rendering such service. Each invoice shall be signed by Construction
Manager~ which signature shall constitute Construction Manager's representation to Owner that
(i) the services indicated in the invoice have reached the level stated and have been properly and
. timely -performed, (li) the reimbursable expenses included in the invoice have been reasonably
incurred in accordance with this Agreement or otherwise approved by Owner in writing, (iii) all
obligations of Construction Manager Covered by prior invoices have been paid in full) and (iv)
the amount requested is currently due and owing, there being no reason known to Construction
Manager that payment or any portion thereof should be withheld Submission of Construction
Manager's invoice for final payment shall further constitute Construction Manager's
representation to Owner that, upon receipt by Owner of the amount invoiced) all obligations of
Construction Manager to others, including its consUltants, incurred in connection with the
CONSTRUCTION MANAGEMENT AGREEMENT (CoNSTRUCI1ON MANAGEMENT ADVlSOR) PAGE 15
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Project, will be paid in full. During the construction phase; Construction Manager shall present
its statement of services to Owner concurrently with the approved Certificates for Payment,
when possible.
6.3.2 Owner shall pay Construction Manager smns properly invoiced
within 30 days of Ownerts receipt of such invoice. If payment is not made within thirty (30)
daY'St the outStanding balance shall bear interest at the rate of.75% per month until paid.
7. CHANGES
Changes in Construction Manager's services (not involving a cardinal change to
the scope of the services) may be accomplished after the execution of this Agreement upon
Owner's request or ifConstruction Manager~s services are affected by any ofthe following:
(a) A change in the instructions or approvals given by Owner that
necessitate revisions to ~viouslyprepared documents or the reperformance of
previously performed services;
(b) Significant change to the Project, includin& but not limited to size,
quaIity, complexity, Owner~s schedule, budget or procurement method;
(c) Construction Manager performs additional services because of
active Owner interference pursuant to Section 5.2 above, or
(d) Preparation for and attendance at a dispute resolution proceeding
or a legal proceeding except where Construction Manager is a party thereto or
where the ConstructionManager~sperformance is an issue in such proceeding.
Except as otherwise ~ forth in this Agreement, if any of the above circumstances materially
affect Construction Manager's servi~Constmction Manager shall be entitled to an equitable
adjustment in the Schedule of Performance, the Construction Manager's Fee andlor the not-to-
exceed limits for reimbursable expenses, as mutually agreed by Owner and Constmction
Manager. Prior to providing any additional services, Construction Manager shall notify Owner
of the proposed change in services and receive Owner's approval for the change. Except for a
change due to the fault ofConstruction Manager, a change shall entitle Construction Manager to
an equitable adjustment in the Schedule ofPerfonnance, Construction Manager's Fee and/or the
not-to-exceed limits for reimbursable expenses as mutually agreed by Owner and Constmction
Manager.
B. CLAIMS.
8.1 Claims.
In the event that any cl~ dispute or other matter in question between Owner
and Construction Manager arising out of or related to this Agreement or the breach hereof (a
"Cl~"),Owner and Construction Manager shall fiist endeavor to resolve the Claim through
direct discussions. Claims must be initiated by written notice. The responsibility to substantiate
CONSTRUCTION MANAGF1dFNI AGREEMENT (CONSTRucnoN MANAGEMENT ADVISOR)
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" -. Claims rests with the party making the :Claim. Except as otherwise agreed iIi writing,
Construction Manager shall continue to diligently perform its obligations under this Agreement
and Owner shall continue to make payments in accordance with this Agreement pending the final
resolution of any Claim. Construction Manager acknowledges that Owner's ability to evaluate a
Claim depends in large part on Owner being able to timely review the circumstances of the
Claim. Therefore; Constroction Manager agrees that it shall submit a Claim to Owner by written
notice no later than twenty-one (21) calendar days after the event or the first appearance of the.
circumstances giving rise to tQe Claim, and that such written notice shall set forth in detail all
facts and circumstances supporting the Claim.
8.2 Mediation.
All Claims shall be subject to mediation as a condition precedent to the institution
of legal or equitable proceedings by either party. Request for mediation shall be filed in writing
with the other party to this Agreement The request may be made concurrently with the filing of
a legal or equitable proceeding but, in such event, mediation shall proceed in advance of legal or
equitable proceedings. which shall be stayed pending mediation for a period of60 days from the
.date of filing. unless stayed for a longer period by agreement of the parties or court order. The
.parties shall endeavor to mutually agree on an independent, professional mediator within 15 days
.of the request for mediation. The parties shan endeavor to have the mediation completed within
60 days of the request for mediation. The parties shall share the mediators fee and any filing
fees equally. The mediation shall be held in the place where the Project is located. unless
another location is mutually agreed upon. Agreements reached in mediation shall be enforceable
as settlement agreements in any comt having jurisdiction thereof. Owner and Construction
Manager agree that all parties with an interest in a Claim being mediated may be included in the
mediation, including, but not limited to, Architect and Contractors.
9. SUSPENSION AND TERMINATION
9.1 Suspension by Owner For Convenience.
. Owner may order Construction Manager in writing to suspend, delay, or interrupt
the performance of this Agreement, or any part thereof, for such period of time as Owner may
determine to be appropriate for its convenience and not due to any .act or omission of
Construction Manager. In that event, Construction Manager shall immediately suspend. delay or
interrupt the perfonnance of this Agreement, or that portion of this Agreement, as ordered by
Owner. On the resumption ofConstruction Manager's services, Construction Manager's Fee and
Project Schedule shall be equitably adjusted for reasonable costs and delay resulting ftom any
such suspension. .
9.2 Termination by Owner for Convenience.
Upon written notice. to Construction Manager, Owner may, without cause,
terminate this ·Agreement Construction Manager shall follow Owner's instructions regarding
shutdown and termination procedures, strive to mitigate all costs and stop the perfonnance of its
services. Upon such termination, Construction Manager shall invoice Owner for all services
actually performed and any reasonable costs or expenses incmred by Construction Manager in
CONSTRUCTION MANAGEMENT AGREEMENT(CONSTRUCTION MANAGEMENT ADVISOR) PAGE 17
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/. connection with the termination (such as services necessary to shutdown performance), bu~ not
lost profits, unabsorbed overhead or lost opportunity).
9.3 Termination by Owner for Cause.
If Construction Manager fails to fully and faithfully perfonn its duties and
responsibilities under this Agreement, Owner may give Construction Manager 'written nonce of
such failure and Owner's intent to terminate Construction Manager's services if Construction
Manager fails to commence and diligently continue satisfactory correction ofsuch failme within
ten (10) days. If Construction Manager fails to commence and diligently continue satisfactory
correction of the failure within such lo-day period. Owner may terminate Constmction
Manager's services by written notice. Upon such termination, Constnlcnon Manager shall not
be entitled to fCC?Cive further payment until the Project is finished. If the unpaid balance of
Construction MaIiager's Fee exceeds costs of finishing Construction Manager's services and
other damages incmred by Owner, such excess shall be paid to Construction Manager. If such
costs an~ damages exceed the unpaid balance, Construction Manager shall pay the difference to
Owner.
9.4 Termination by Construction Manager.
Upon ten (10) days' prior written notice to Owner, Construction Manager may
terminate this Agreement if (i) the progress of the Project has been _suspended by Owner for
convenience for a period of ninety (90) days through no fault of Construction Manager; (ii)
Owner.fails to pay Construction Manager in accordance with this Agreement and Construction
Manager bas not defaulted; or (iii) Owner otherwise breaches this Agreement or fails to perform
its duties and responsibilities under this Agreement and Owner has failed to cure the breach or
failure to perfOIDl within ten (10) days after Construction Manager provides such written notice
of the breach or failure to perform to Owner. Upon such termination, Construction Manager
shall invoice Owner for all services actually performed and any reasonable costs or expenses
incurred by Construction Manager in connection with the tennination (such as services necessary
to shutdown performance)t but not lost profits, unabsorbed overhead or lost opportunity).
10. GENERAL PROVISIONS
10.1 Ownership ofWork Product..
All docwnents prepared by Construction Manager for the Project shall become
and be the sole property ofOwner, and Owner shall be deemed to be Owner ofall common law,
statutory and other reserved ri8hts thereto, including copyrights. Construction Manager may
keeps copies ofsuch documents for its records and for its future professional endeavors.
10.2 Insurance.
\
10.2.1 Errors and Omissions Liability. Construction Manager shall
provide errors and omissions liability insurance on an aggregate limits "claims made" basis in an
amount not less than Two Million Dollars ($2,000,000). Construction Manager shall either (i)
maintain the specified levels of aggregate limits "claims made" insurance for no less than three
CONSTRUCTION MANAGEMENT AGREEMENT (CONsTRUCTION MANAGEMENT ADVISOR)
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years after completion or termination of Construction Managerts services under this Agreem.en~
or (ii) provide tail coverage for claims, demandS or actions reported within six (6) years after
completion or termination of Construction Managers services under this Agreement for acts or
omissions during the term ofthis Agreement. .
10.2.2 General Commercial Liability. ConstIuction Manager shall
maintain at all times commercial general liability insurance and excess liability coverage on
occurrence form basis (stan~ unmodified) with products and completed operations coverage
in an amount not less than One Million Dollars (SltOOO,OOO) per occurrence and Two Million
Dollars ($2tOOO,OOO) annual aggregate.
10.2.3 Worker's Compensation. Construction Manager will maintain
at all times such worker's compensation and employerts liability coverage insurance as required
by the laws of the State in which the Project is located and any other state in which Construction
Manager or its employees perform services for Owner. The policy must be endorsed to include a
waiver ofsubrogation.
10.2.4 Additional~ Upon Owner's requ~ Construction
Manager shall'have Owner and Ownerts lender, if anYt named as additional insureds under all
Construction Manager's liability insurance policies (not including errors and omissions and
workers' compensation insurance).
10.2.5 Certificates of Insurance. Construction Manager shall provide
certificates of insmance issued by the insurer to Owner for each policy required under this
Section 10.1 an~ ifrequested by Ownert copies ofeach insurance policy. Each certificate issued
to Owner shall contain the following covenant ofthe issuer: "Should any ofthe above described
policies be cancelled before the expiration date thereot: the issuing company will mail 30 days
written notice to the certificate holder."
10.2.6 Construction Managerts Consultants. Construction Manager
shall require its consultants to maintain at all times insurance coverages consistent with the
consultant's role on the Project and reasonably acceptable to Owner.
10.3 Payment and Performance Bonds.
Hand when requested by Owner~Construction Manager shall provide Owner with
a payment and perfoImance bond or bonds in the amounts requested by Owner to secure the
construction manager's obligations hereunder. The cost of such bond or bonds shall be a
reinibursable expense pursuant Section 6.2.3 above.
10.4 Recitals and Exhibits.
The recitals above and the exhibits referred to in this Agreement and attached
hereto are incorporated into the agreement as if set out in full in the body of the Agreement In
the event of a conflict between any exhibit and the body of this Agreemen~ the Agreement shall
control.
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10.5 Counterparts; Faesimlle Transmission.
This agreement may be executed in counterpa,rts, each ofwhich shall be deemed
to be an original, but all of which, taken together, shall constitute but one and the same
agreement. Delivery of an executed counterpart of a signature page to this agreement via
facsimile transmission shall be as effective as delivery of an original signed copy, provided that
an original signed copy shall be delivered to the party entitled thereto within five (5) business
days after such facsimile transmission.
10.6 Attorneys' Fees.
In the event ofany controversy, claim or action being filed or instituted between
the parties to this agreement to enforce the terms and conditions of this agreement or arising
from the breach of any provision hereo~ the prevailing party will be entitled to receive from the
other party all costs, damages, and expenses, including reasonable attorneys' fees, incurred by
the prevailing party, whether or not such controversy or claim is litigated or prosecuted to
judgment. The prevailing party will be that party who was awarded judgment as a result of trial
or arbitration and determin~ to be the prevailing party by the judge or arbitrator. .
10.7 Governing Law.
This agreement shall be governed by the laws, including conflicts of laws, in the
State of Idaho as an agreement between residents of the State of Idaho and to be performed
within the State ofIdaho.
10.8 Venue.
As a material part of the consideration for this agreemen~ each of the parties
hereto agrees that in the event any legal proceeding shall be instituted between them, such legal
. proceeding shall be instituted in the courts ofAda County, State ofIdaho, and each of the parties
hereto agrees to submit to the jurisdiction ofsuch courts.
10.9 Grammatical Usage.
In construing this agreemen~ feminine or neuter pronouns shall be substituted for
those masculine in fonn and vice versa, plural terms sball be substituted for singular and singular
for plural in any place in which the context so requires, and the word "including" shall be
construed as ifthe words "but not limited to" appear immediately thereafter.
10.10 Binding Effect.
This Agreement shall be binding upon and inure to the benefit of the parties
hereto and their respective heirs) legal representatives, successors and assigns. Construction
Manager shall not assign its rights hereunder, nor shall it delegate any of its duties hereunder,
without the written consent ofOwner. Owner may assign this Agreement to any affiliated entity
or to any lender providing construction :financing without Construction Manager)s prior written
consent. Construction Manager agrees to execute all consents reasonably required to facilitate
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. .
such an assignment. If either party makes such an assignment, that party shall nevertheless
remain legally responsible for all obligations under this Agreement, unless otherwise agreed by
the other party.
10.11 Headings.
The headings contained in this agreement are for reference purposes only and
shall not in any way affect the meaning or interpretation hereof.
10.12 Additional Ads.
Except as otherwise provided herein, in addition to the acts and deeds recited
herein and contemplated to be perfonn~ executed and/or delivered by the parties, the parties
hC!CbY agree to perfo~ execute and/or deliver or cause to be performed, executed 3ndIor
delivered any and all such further acts, deeds and assurances as any party hereto may reasonably
require to consummate the transaction contemplated hereunder.
10.13 Time of Essence.
All times provided for in this agreement, or in any other document executed
hereunder, for the performance ofany act will be strictly construed, time being ofthe essence.
10.14 Notice.
All notice between the parties sball be deemed received when personally
delivered or when deposited in the United States mail postage prepaid, registered or certifi~
with return receipt requested, or sent by telegram or mail-o-gram or by recognized courier
delivery (e.g. Federal Express, Airborne, Burlington, etc.) addressed to the parties, as the case
may be, at the address set forth below or at such other addresses as the parties may subsequently
designate by written notice given in the manner provided in this Section:
Owner:
With a copy to:
To be determined by Owner. Upon Owner's selection of
its authorized representative, Owner will provide Architect
the name and contact information for such representa~ve.
Office ofthe City-€lerk
City ofMeridian
33 East Idaho Avenue
Meridian, Idaho 83642-2300
Telephone: 208-888-4433
Facsimile: 208-884-8119
Email: bergw@meridiancity.org
City Attorney's Office
City ofMeridian
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Construction Manager.
33 East Idaho Avenue
Meridian, Idaho .83642-2300
Telephone: 208-898-5506
Facsimile: 208-884-8723
Email: bairdt@m.eridiancity.org
Gene R. Bennett, Project Manager
PETRA INCORPORATED
9056 W. Blackeagle Drive
Boise, Idaho 83709
Telephone: 208-323-4500
Facsimile: 208-323-4507
Mobile: 208-860-7531
Email: gbennett@petrainc.net
With a copy to: Patrick C. Kershisnik, Esq.
PETRA INCORPORATED
9056 W. Blackeagle Drive
Boise, Idaho 83709
Telephone: 208-323-4500
Facsimile: 208-323-4507
Mobile: 208-86Q..7531
Email: pkersbisnik@petr3inc.net
PAGE22
Petra50025
10.15 Rights and Remedies Cumulative.
Except as otherwise expressly stated in this Agreement, the rights and remedies of
the parties are cumulative, and the exercise by any party of one or more of Such rights or
remedies shall not preclude the exercise by it, at the same time or different times, of any other
rights or remedies for the same default or any other default by the other party. In the event ofa
default, the parties have all of the rights and remedies afforded in law or in equity, except as
provided herein to the contrary.
10.16 Third-Party Beneficiaries.
Nothing contained herein shall create any relationship (contractual or otherwise)
with, or any rights in favor ot: any third party. Construction Manager's duties ~
responsibilities shall not relieve any other party, including Construction Manger and Contractors,
from th~ duty to fully and faithfully perform. their contractual and other obligations to Owner.
10.17 Integration; Waivers.
This is the entire agreement between the parties with respect to the matters
covered herein and supersedes all prior agreements between them, written or oral. This
Agreement may be modified only in writing signed by both parties. Any waivers hereunder must
be in writing. No waiver ofany right or remedy in the event ofdefault hereunder shall constitute
a waiver ofsuch right or remedy in the event ofany subsequent default.
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10.18 Severability. 
If any tenn or provision of this agreement shall. to any extent be·determined by a 
comt of competent jurisdiction to be invalid or unenforceable. the remainder of this agreement 
shaIl not be affected thereby, and each term and provision ofthis agreement shall be valid and be 
enforceable to the fullest extent permitted by law; and it is the intention ofthe parties hereto that 
ifany provision of this agreement is capable oftwo constructions, one ofwhich would render the 
provision void and the other ofwhich would render the provision valid, the provision shall have 
the meaning which renders it valid. 
[end of text] 
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The parties have executed this Agreement effective as ofthe date first set forth above. 
CfIY OF MERIDIAN, 
an Idaho municipal corporation 
BY.-:~~-e
 
Mayor 
Date: R-7-p~ 
.. ... 
ATI'EST: '" ~6:J cu,
". 
~ 
~ ~ 
\ 
William G. Ber& Jr. 
City Clerk 
Date: 11-7-196 
"Construction Manager"	 PETRA INCORPORATED, 
an Idaho corporation 
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STATEOFIDAHO ) 
:ss 
County ofAda ) 
On tbis~ day of ~ 2006, before me, a Notary PubliCt persoilaIly 
appeared TAMMY DE WEERD and wn.LIAM G. BERG, JR., known or identified to me to be 
the MAYOR and CfIY CLERK, respectively, of the CITY OF MERIDIAN, who executed the 
instrument or the person that executed the instrument ofbehalfof said City, and acknowledged 
to me that such City executed the same. 
(SEAL) Notary PUblic for Idaho 
Residing at: _--L..:...~:I..IlI!::.l......,...s~~~-
Commission expires: to -r:s--ll 
STATE OF IDAHO ) 
:ss 
County ofAda ) 
On this /sr day of~2006,before me, a Notary Public, personally 
appeared JERRY S. ~ known or Identified to me to be the CEO of PETRA 
INCORPORATED, an Idaho corporation, who executed the instrument 'or the person that 
executed the instrmnent of behalf of such coxporation, and acknowledged to me that such 
corporation executed the same. 
NotaIy Pub1i~daho 
Residing at:,~__ ~ h::J 
Commission expires: /I -/~ 
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COSHoHUMPHREY.LLP fiLE COpy
THOMAS G. WALKER
twalker@cosholaw.com
www.ricolawblog.com
Mr. Bill Nary
City Attorney
City ofMeridian
33 E. Broadway
Meridian, ID 83642
COUNSELORS & ATIORNEYS AT LAW
PO Box 9518 83707-9518-
- 800 Park Blvd., Suite 790
Boise, Idaho 83712
Telephone 208.344.7811
Finn fax 208.338.3290
March 16, 2009
DIRECT PHONE
CELL PHONE
DIRECT FAX
208.639.5607
208.869.1508
208.639.5609
Re: Petra, Incorporated - Claim under Change Order #2
CH File No. 20771-008
Dear Mr. Nary:
I am writing to request mediation of the claim made by Petra, Incorporated ("Petra")
under Change Order #2 in the amount of $512,427. As you know, Petra has engaged in
protracted direct discussions with representatives of the City of Meridian ("City") as provided
for in Section 8.1 of the Construction Management Agreement dated August 1, 2006 ("CMA").
Since those discussions have only resulted in the City's continuing denial of Petra's claim, I am
making a request for mediation as required by Section 8.2 of the CMA.
Please contact me so we can agree upon a mediator, the participants and the date, time
and place for the mediation session. Section 8.2 requires your response within 15 days of this
request.
Thank. you.
cc: Jerry F---tAY428137_2.~:~\-
EXHIBIT
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TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
 
ATTORNEYS AT LAW 
Kim]. Trout March 26, 2009 
VIA: E-Mail 
Thomas G. Walker, Esq. 
CHOSHO HUMPHREY, LLP 
800 Park Blvd., Suite 790 
Boise, Idaho 83712 
RE: Petra, Inc. - Ciry tfMeridian 
Dear Tom, 
Yesterday, I was retained by the City of Meridian with respect to the above referenced 
matter. I am in receipt of your letter of March 16, 2009 related to the mediation. 
I look forward to working with you regarding timing and the selection of a mediator. I 
do anticipate however, some delay, as on behalf of the City we request that in anticipation of 
any mediation, pursuant to Section 2.4 of the Construction Management Agreement, all Project 
Records be made available for inspection and copying. In particular, I would like to work with 
you to obtain all Petra e-mails in any way related to the Project, along with the other Project 
Records specified in the Agreement. Please advise as to when and how this work can be 
satisfactorily accomplished. I will assume that you have already advised Petra regarding 
spoliation or destruction of evidence. 
Assuming that making arrangements for, and obtaining, the Project Records as a 
precursor to any mediation may take some time, I'd like to explore a discussion with you 
regarding extending the contractual deadlines by agreement. 
I look forward to speaking with you. 
Sincerely, 
~ 
Kim]. Trout 
K]T/kk 
Cc: Client 
EXHIBIT 
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TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
ATTORNEYS AT LAW
Kim]. Trout
VIA: E-Mail
Thomas G. Walker, Esq.
CHOSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
Boise, Idaho 83712
RE: Petra, Inc. - City ofMeridian
Dear Tom,
April 1, 2009
EXHIBIT
- __"_b_'_'__
I am in receipt of your e-mail correspondence of Monday, March 30, 2009.
I appreciate your cooperation in having Petra make records available for inspection. I
will be sending Richard Kluckhohn, a consultant to our firm, to Petra's offices today to make
an initial evaluation of the documents, and arrangements for copying. Please advise Petra to
expect his visit.
We anticipate that the City will be conducting a forensic audit of Petra's financial
records for the Project, which should be included in the Project Records, required to be
maintained pursuant to Section 2.4 of the Construction Management Agreement. We assume
that these records are likely in electronic format, and thus need confirmation of their availability
in native format for copying. We are concerned that you did not confirm that Petra has been
advised of its duty to maintain records in accord with the policy of the law against spoliation of
evidence. Can you provide a copy of the directive to Petra regarding spoilation?
As the parties are not in litigation, the City's records will not be made available at this
time.
Finally, I ask that you kindly revisit the issue of extended alternative dates for mediation.
We anticipate that even with best efforts, it is highly unlikely that the forensic audit and
document review can be effectively completed in anticipation of a May mediation date. We
would certainly hope that your client would concur that a thorough and complete review and
analysis of the facts will aid in the mediation process. It would seem that pressing for an a
mediation within 60 days without allowing sufficient time for thorough analysis is
counterproductive to a mediatioq to be conducted in good faith. As such, we would encourage
yoU: to revisit this issue with your client and kindly advise result of those discussions. From a
practical standpoint, given the fact that the dates for mediation may be extended by order of a
Court (as described in the Construction Management Agreement), it seems to make little sense
The 9th & Idaho Center. 225 North 9th Street, Suite 820
P. O. Box 1097. Boise, Idaho 83701
Phone (208) 331-1170 • Facsimile (208) 331-1529
E-Mail Address:ktrout@idalaw.com
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Mr. Thomas Walker 
April 1, 2009 
Page 2 
to force the City to file a lawsuit to simply obtain a reasonable period of time for pre-mediation 
review of the Project Records in preparation for a good faith mediation. 
My thanks in advance for your time and attention to this matter. 
Sincerely, 
~ 
Kim). Trout 
KJT/kk 
Cc: .Client 
000499
 
]
... 
Pam Carson
From:
Sent:
To:
Cc:
Subject:
Thomas G. Walker
Thursday, April 02, 20099:32 AM
Kim Trout
Jerry Frank; Gene Bennett; Pam Carson; Tom Coughlin
Petra I City of Meridian
Kim: The folks at Petra are expecting your consultant tomorrow at 9:00 a.m. I renew my request for
access to the City's files regarding the subject project, so we can prepare properly for the mediation
session. Also, Petra is not willing to extend the mediation date beyond May 15th because the City has
had over a year to conduct whatever forensic accounting exercise the council thought necessary.
Thomas G. Walker
Cosho Humphrey, LLP
800 Park Blvd., Suite 790
PO Box 9518
Boise, ID 83707-9518
Direct phone: 208-639-5607
Direct fax: 208-639-5609
E-mail: twalker@cosholaw.com
Blog: www.ricolawblog.com
EXHIBIT
I u £~
1
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Pam Carson 
From: Thomas G. Walker
 
Sent: Friday, April 10, 2009 11 :00 AM
 
- -To: Kim Trout 
Cc: Pam Carson 
Subject: Petra I city of Meridian 
Kim: 
What's the status regarding our meeting to select a mediator? As previously noted, Petra is not 
willing to delay commencing mediation past May 15th because the City has had more than a year to 
conduct whatever investigation and/or accounting the council members and the city attorney thought 
appropriate. Also, we still want to inspect and/or copy the City's complete file on this matter before 
the end of April. 
Thomas G. Walker
 
Cosho Humphrey, LLP
 
800 Park Blvd., Suite 790
 
PO Box 9518 .
 
Boise, ID 83707-9518
 
Direct phone: 208-639-5607
 
Direct fax: 208-639-5609
 
E-mail: twalker@cosholaw.com
 
Blog: www.ricolawblog.com
 
EXHIBIT 
(( F II 
1 
000501
 
  
 
 
 
 
 
 
 
 
 
--.-Original Message----- A 
From: Kim Trout [mailto:KTrout~law.com] 
Sent: Thursday, April 16, 2009 2:55 PM 
To: Thomas G. Walker 
Subject: RE: Petra Incorporated / City of Meridian 
Tom, my apology for the delay in responding to you today, I've had a couple ofvery busy post-trial days of 
catch up. 
I have met with the City, and I'm in the process of developing the documents which did not appear to be in the 
group my associate reviewed at Petra's offices. Hopefully that list will be complete tomorrow and I'll forward it 
to you then. 
As to the City's claims, they arise from the CM Agreement and the items of work product that were to have 
been delivered to the City for each of the phases of the project. On the surface, there are significant questions 
regarding the work product that Petra was to have performed and delivered, mostly relating to the budget 
identified in the CM Agreement and the cost control issues which"were Petra's responsibilitY. 
I want to request again, that both parties waive the mediation requirement. I do not believe that the mediation 
" will have any reasonable chance qf a productive result until the City has gathered additional information as to 
events which occurred dining the project process, and can further evaluate its position. I recogniZe that Petra is / 
in a hurry to have the mediation occur. I'm uncertain as to why, as at present, I believe it unlikely that the City 
will be willing to write Petra a check. 
That being said, I recommend that we use John Magel as the mediator, if Petra insists on moving toward a May
 
15 mediation.
 
Best regards, 
Kim 
From: Thomas G. Walker [twalker@CoshoLaw.com] 
Sent: Thursday, April 16, 2009 6:17 AM 
To: Kim Trout 
Cc: Pam Carson 
Subject: Petra Incorporated / City of Meridian 
Kim: 
My file indicates that you were scheduled to meet with the City Council on Tuesday regarding Petra's change
 
order claims. You also informed me that you would provide me with a list of documents that your consultant
 
did not find during his visit to Petra. Finally, you were to provide me with an explanation of the City's claims
 
regarding Petra's alleged failure to provide certain deliverables. We·are still looking forward to selecting a
 
mediator so this matter can move toward a prompt resolution. I look forward to hearing from you.
 
Thomas G. Walker 
Cosho Humphrey, LLP 
800 Park Blvd., Suite 790 
PO Box 9518 ­
Boise, ID 83707-9518 EXHIBIT 
Direct phone: 208-639-5607 
Direct fax: 208-639-5609 (1b l ' 
E-mail: twalker@cosholaw.com<mailto:twalker@cosholaw.com> 
Blog: www.ricolawblog.com<http://www.ricolawblog.com> 000502
:KTrout~law.com] 
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~Carson
From:
Sent:
To:
Cc:
Subject:
FYI.
Thomas G. Walker
Tuesday, April 21, 2009 5:59 AM
Jerry Frank; Gene Bennett; Tom Coughlin
Pam Carson
FW: Petra Incorporated I City of Meridian
Thomas G. Walker
Cosho Humphrey, LLP
800 Park Blvd., Suite 790
PO Box 9518
Boise, ID 83707-9518
Direct phone: 208-639-5607
Direct fax: 208-639-5609
E-mail: twalker@cosholaw.com
Blog: www.ricolawblog.com
From: Kim Trout [mailto:KTrout@idalaw.com]
sent: Monday, April 20, 2009 3:48 PM
To: Thomas G. Walker
Subject: RE: Petra Incorporated I City of Meridian
Tom,
----_._----------------------
Thanks for the message. I'll pass it along to the City for their review and consideration.
Best regards,
Kim
From: Thomas G.. Walker [mailto:twalker@CoshoLaw.com]
sent: Monday, April 20, 2009 8:44 AM
To: Kim Trout
Cc: Pam carson
SUbject: Petra Incorporated I City of Meridian
Kim:
I have visited further with my client's management regarding an extension of time for the City to
complete its investigation in preparation for a mediation session. Petra is willing to grant an
extension of the May 15, 2009 deadline to June 15, 2009.
Thomas G. Walker
Cosho Humphrey, LLP
800 Park Blvd., Suite 790
PO Box 9518
Boise, ID 83707-9518
Direct phone: 208-639-5607
Direct fax: 208-639-5609
E-mail: twalker@cosholaw.com
1
I
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OR'Glf~AL
Thomas G. Walker (ISB No. 1856)
Franki J. Hargrave (ISB No. 5847)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for DefendantiCounterclaimant, Petra Incorporated
____F_1Lp.M 3" l8
OCT 0 12009
J. DAVID NAVARRO, Clerk
By eARLY LATIMORE
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff,
vs.
PETRAINCORPORATED,anIdaho
corporation,
Defendant.
MEMORANDUM IN SUPPORT OF
PETRA'S MOTION FOR COURT
ORDERED MEDIATION
Petra Incorporated ("'Petra"), by and through its attorneys of record, Thomas G. Walker
of the firm of Cosho Humphrey, LLP, submits this Memorandum of Law in support of Petra's
Motion for Court Ordered Mediation Under Rule 16(k) and the Construction Management
Agreement. Petra's motion is brought pursuant to Idaho Rules of Civil Procedure l 7(b) and
16(k), and Section 8.2 of the Construction Management Agreement dated August 1,2006.
I Unless otherwise stated references to "Rule" or "Rules" is to the Idaho Rules of Civil Procedure.
PETRA'S MEMORANDUM OF LAW IN SUPPORT OF
MOTION FOR COURT ORDERED MEDIAnON Page I000504
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1. INTRODUCTION.
On April 16, 2009, The City of Meridian ("Meridian") filed its Complaint against Petra
setting forth three counts:
• Count One for declaratory judgment seeking a judicial determination that
Meridian "owes nothing with respect to Change Order No.2" because Petra did not obtain
approval for any changes prior to the commencement or provision of the services subject to the
change;
• Count Two for declaratory judgment seeking a judicial determination that
Petra is barred from recovery of the fees and costs identified in Change Order No.2 because
Petra did not provide Meridian with timely notice of any alleged change; and
• Count Three for declaratory judgment seeking a judicial determination
that Petra breached the Construction Management Agreement ("Agreement") by failing to
provide the services required pursuant to the Agreement.2
All three counts were the subject of Petra's motion to dismiss under Rule 12(b)(6). The
October 5, 2009 hearing on this motion was vacated because Meridian filed the Affidavit of
Keith Watts dated September 28, 2009 and asked the Court to consider it. Petra's motion to
dismiss was made pursuant to Rule 12(b)(6) and was based only on the pleadings. Rule 12(b)(6)
provides in relevant part as follows:
... the following defenses shall be made by motion ... 6) to dismiss for failure of
the pleading to state a claim upon which relief can be granted, matters outside the
pleading are presented to and not excluded by the court, the motion shall be
2 Meridian also seeks damages under Count Three in an amount greater than $10,000.
PETRA'S MEMORANDUM OF LAW IN SUPPORT OF
MOTION FOR COURT ORDERED MEDIATION Page 4000507
  
              
    
           
              
                
 
           
                
             
          
           
         
               
               
                
                
      
                
               
              
              
       
       
treated as one for summary judgment and disposed of as provided in Rule 56, and
all parties shall be given reasonable opportunity to present all material made
pertinent to such a motion by Rule 56. I.R.C.P. 12(b)(6)
As a consequence of Meridian's filing of the Watts Affidavit and its memorandum in
which Meridian requested that the Court consider the information in the affidavit, the motion
will be treated as a motion for summary judgment.
2. THE CONSTRUCTION MANAGEMENT AGREEMENT
Petra and Meridian entered into a Construction Management Agreement on August 1,
2006. Paragraph 8,2 of the Agreement provides as follows:
All Claims shall be subject to mediation as a condition precedent to the institution
of legal or equitable proceedings by either party. Request for mediation shall be
filed in writing with the other party to this Agreement. The request may be made
concurrently with the filing of a legal or equitable proceeding but, in such event,
mediation shall proceed in advance of legal or equitable proceedings, which shall
be stayed pending mediation for a period of 60 days from the date of filing, unless
stayed for a longer period by agreement of the parties or court order. The parties
shall endeavor to mutually agree on an independent, professional mediator within
15 days of the request for mediation. The parties shall endeavor to have the
mediation completed within 60 days of the request for mediation. The parties
shall share the mediator's fee and any filing fees equally. The mediation shall be
held in the place where the Project is located, unless another location is mutually
agreed upon. Agreements reached in mediation shall be enforceable as settlement
agreements in any court having jurisdiction thereof. Owner and Construction
Manager agree that all parties with an interest in a Claim being mediation may be
included in the mediation, including, but not limited to, Architect and
Contractors.3
Meridian initiated this lawsuit by filing its Complaint on April 16, 2009 notwithstanding
Petra's March 16, 2009 request for mediation.4 Meridian has continued to prosecute its
Complaint from and after April 16, 2009 and has engaged in burdensome discovery despite its
3 Affidavit of Thomas G. Walker dated October 1,2009 ("Walker October 1,2009 Affidavit") at Exhibit A, page 17
(Bates No. Petra50020).
4 ld. at Exhibit B.
PETRA'S MEMORANDUM OF LAW IN SUPPORT OF
MOTION FOR COURT ORDERED MEDIATION Page 5000 08
               
            
          
              
              
         
     
            
         
              
             
               
              
            
                
               
           
              
            
              
              
           
          
               
           
 
             
             
               
                  
   
     
       
       
agreement that such proceedings would be stayed pending mediation. Although Petra has
sought, in good faith, to cooperate with Meridian so as to achieve mediation at the earliest
possible date, Meridian has rebuffed Petra's attempts to reach an early resolution of the parties'
claims. Meridian has reported to the Court and the undersigned that it intends to continue its
extensive discovery efforts and has engaged as many as six experts, which acts will delay the
resolution of this case for several months. 5 The purpose of paragraph 8.2 requiring mediation
was to avoid the high costs and long delays that have been visited upon Petra by Meridian's
actions in this litigation.
3. ARGUMENT.
3.1 The Plain and Unambiguous Language of the Agreement Requires
Meridian to Mediate with Petra.
The law in Idaho is clear that a contract must be construed according to the plain
language used by the parties. See e.g.,Suchan v. Suchan, 106 Idaho 654, 682 P.2d 607; Boesiger
v. DeModena, 88 Idaho 337, 399 P.2d 635 (1965) (intent of parties to written agreement is to be
ascertained from the language contained therein); McCallum v. Campbell-Simpson Motor Co., 82
Idaho 160, 349 P.2d 986 (1960) (a contract must be construed according to the plain language
used by the parties); Woodv. Simonson, 108 Idaho 699,701 P.2d 319 (Ct.App. 1985) (when the
language of a contract is clear, the meaning of that contract and the intent of the parties must be
determined from the plain meaning of the contract's own words).
5 Motion to Alter Scheduling Order or in the Alternative for Enlargement of Time served on or about September 16,
2009 and supporting affidavit and memorandum.
PETRA'S MEMORANDUM OF LAW IN SUPPORT OF
MOTION FOR COURT ORDERED MEDIAnON Page 6000509
            
                
               
                
                
               
                 
    
  
          
     
                
                
                  
            
                
               
                   
          
                    
      
       
        
Nothing could be plainer than the language "All claims shall be subject to mediation as a
condition precedent to the institution of legal or equitable proceedings by either party.,,6
On March 16, 2009, Petra's counsel sent a written demand for mediation to the City
Attorney of Meridian pursuant to the Agreement.7 The March 16th letter also reminded Meridian
that Section 8.2 of the Agreement required his response within 15 days of that letter. On March
26,2009, rather than agreeing to mediation, Meridian's counsel instead demanded an exhaustive
document review that is largely irrelevant to the claims set forth in its subsequently filed
complaint.8 Six days later, although it had demanded all of Petra's records, Meridian refused to
make the City's records available to Petra, because "the parties are not in litigation;" and
requested an extension for mediation, claiming that the required 60 days would not allow
sufficient time for a "thorough analysis of the facts" and be counterproductive to good faith
mediation.9 Petra was at first reluctant to extend mediation beyond the May 15, 2009 deadline
because Meridian had had more than a year to conduct whatever forensic accounting its officials
thought necessary.lO On April 10, 2009, Petra's counsel again emailed Meridian requesting a
meeting to select a mediator. ll At 6:17 a.m. on April 16, 2009, Petra's counsel again contacted
Meridian's counsel about mediation. 12
At 2:55 p.m. on April 16, 2009, Meridian's counsel informed Petra's counsel that
Meridian did not believe that mediation would be productive until it had gathered even more
6 Walker October 1,2009 Affidavit at Exhibit A, page 17 (Bates No. Petra50020).
7 Walker October 1,2009 Affidavit at Exhibit B.
g Id at Exhibit C.
9 Id at Exhibit D.
10 Id. at Exhibit E.
11 Id. at Exhibit F.
12Id. at Exhibit G.
PETRA'S MEMORANDUM OF LAW IN SUPPORT OF
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information and did not understand why Petra wanted mediation to occur within the time frame
required by the Agreement. 13 Meridian suggested that if Petra insisted on mediation John Magel
would be an acceptable choice as mediator. 14 However, prior to sending that email, Meridian
had already prepared and filed its April 16, 2009 Complaint. Meridian's subsequent actions
breached the stay provisions set forth in paragraph 8.2. Not yet knowing that Meridian had
breached the mediation provision of the Construction Management Agreement, Petra agreed to
grant Meridian's request to extend the deadline for mediation to June 15,2009. 15 On April 21,
2009, Petra was served with Meridian's Complaint.
3.2 Idaho Rule of Civil Procedure 16(k) Provides this Court the Authority to
Immediately Redress Meridian's Breach of the Agreement by Ordering
Mediation.
Idaho Rule of Civil Procedure 16(k)(4)(A) provides this Court with the discretionary
power to order mediation upon the motion of a party. Rule 16(k)(2) provides that all civil cases
other than child custody and visitation disputes are eligible for referral to mediation under that
subsection of the Rule.
The Idaho legislature and its courts are proponents of mediation. In Lindsay v. Cook, 139
Idaho 568, 82 P.3d 850 (2003), the facts presented to the Court included the district court's
refusal to reconsider its order for mediation pursuant to Rule 16(k). When enacting Idaho Code
§ 7-1502 authorizing small lawsuits, the legislature noted that the system was established in
order to encourage civil litigants to resolve their disputes through alternative dispute resolution,
including the process of mediation. In fact the Idaho legislature took an entire chapter of Title 9
13 Id at Exhibit H.
14 Id. Mr. Magel is acceptable to Petra.
15 Id at Exhibit I.
PETRA'S MEMORANDUM OF LAW IN SUPPORT OF
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in order to enact the Uniform Mediation Act. Idaho Code § 9-801 et.seq. One of the stated
objectives of a pre-trial conference is to "order the parties to engage in mediation." Rule 16(a).
More importantly, the parties, Meridian and Petra, agreed to mediate prior to initiating
and prosecuting any legal or equitable proceeding. Although Petra made numerous attempts, as
evidenced by the exhibits attached to the Walker October 1, 2009 Affidavit, Petra has been
unable to obtain Meridian's compliance with paragraph 8.2.
4. CONCLUSION.
Therefore, Petra requests that this Court order mediation as provided in Rule 16(k).
DATED: October 1, 2009.
PETRA'S MEMORANDUM OF LAW IN SUPPORT OF
MOTION FOR COURT ORDERED MEDIATION
R
t/Counterclaimant
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 1st day of October, 2009, a true and correct copy of the
within and foregoing document was served upon:
Kim 1. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
PETRA'S MEMORANDUM OF LAW IN SUPPORT OF
MOTION FOR COURT ORDERED MEDIAnON
D
D
D
u.S. Mail
Hand Delivery
Overnight Courier
Facsimile:
E-mail:
Page 10000513
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NO·- ~M~·
A.N....----
Thomas G. Walker (ISB 1856)
MacKenzie Whatcott (ISB 5509)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for Defendant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff, NOTICE OF SERVICE OF
DISCOVERY RESPONSES
vs.
PETRA INCORPORATED, an Idaho
corporation,
Defendant.
NOTICE IS HEREBY GIVEN that on this 2nd day of October, 2009, Defendant Petra
Incorporated's Clerical Amendments and Supplemental Response dated October 2, 2009 to the
City of Meridian's First Interrogatories and Requests for Production of Documents to Defendant
Petra Incorporated dated July 22, 2009 and a copy of this Notice of Service of Discovery were,
served upon counsel for Plaintiff, The City of Meridian as follows:
NOTICE OF SERVICE OF DISCOVERY RESPONSES
498278
Page I
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Kim 1. Trout [8J
Trout Jones Gledhill Fuhrman, P.A. D
225 North 9th Street, Suite 820 D
P.O. Box 1097 D
Boise, Idaho 83701 D
NOTICE OF SERVICE OF DISCOVERY RESPONSES Page 2
498278
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u.S. Mail 
Hand Delivery 
Overnight Courier 
Fac· ile: 
  
OR/GJf~AL
Thomas G. Walker (ISB 1856)
Mackenzie Whatcott (ISB 5509)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for Defendant, Petra Incorporated
OCT 02 2009
J. DAVID NAVARRO, Clerk
By KATHY J. BIEHL
DePuTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff,
NOTICE OF HEARING
vs.
PETRA INCORPORATED, an Idaho
corporation,
Defendant.
PLEASE TAKE NOTICE, That the undersigned, attorneys for Petra Incorporated,
("Petra"), the Defendant in the above-entitled matter, will bring before the Honorable Ronald 1.
Wilper of the above-entitled Court, for hearing at the Ada County Courthouse, 200 West Front
Street, Boise, Idaho 83702, on Monday, the 26th day of October, 2009, at the hour of 4:30
NOTICE OF HEARING
498036
Page 1
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p.m. or as soon thereafter as counsel can be heard, Defendant, Petra Incorporated's Motion for
Court Ordered Mediation Under Rule 16(k) and The Construction Management Agreement.
DATED: October 2,2009.
NOTICE OF HEARING
498036
Page 2
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fendant Petra Incorporated 
  
CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 2nd day of October, 2009, a true and correct copy of the
within and foregoing document was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
NOTICE OF HEARING
498036
~
o
o
o
o
u.S. Mail
Hand Delivery
Overnight Courier
Facsi ·le
Page 3
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,OR\GlNAL
Thomas G. Walker (ISB 1856)
Mackenzie Whatcott (ISB 5509)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for Defendant, Petra Incorporated
OCT 16 2009
J. DAVID NAVARRO, Clerk
By eARLY LATIMORE
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff,
NOTICE OF HEARING
vs.
PETRA INCORPORATED, an Idaho
corporation,
Defendant.
PLEASE TAKE NOTICE, That the undersigned, attorneys for Petra Incorporated,
("Petra"), the Defendant in the above-entitled matter, will bring before the Honorable Ronald J.
Wilper of the above-entitled Court, for hearing at the Ada County Courthouse, 200 West Front
Street, Boise, Idaho 83702, on Monday, the 14th day of December, 2009, at the hour of 1:30
NOTICE OF HEARING
503070
Page 1
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p.m. or as soon thereafter as counsel can be heard, Defendant, Petra Incorporated's Motion for
Summary Judgment, Dismissal of Complaint with Prejudice and Award of Costs and Fees.
DATED: October 16,2009.
NOTICE OF HEARING
503070
R
ant Petra Incorporated
Page 2
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 16th day of October, 2009, a true and correct copy of the
within and foregoing document was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
NOTICE OF HEARING
503070
~
D
D
D
D
u.S. Mail
Hand Delivery
Overnight Courier
Fac· ile
Page 3
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KIM J. TROUT, ISB #2468
DANIEL LORAS GLYNN, ISB #5113
TROUT. JONES. GLEDHIlL. FUHRMAN, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Attorneys for Plaintiff
OCT t 92009
J. DAVIO NlWN1f~O. Clerk
By E. HOLMES
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE CITY OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff,
v.
PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
Case No. CV OC 09-7257
PLAINTIFF'S RESPONSE TO
DEFENDANT'S MOTION FOR COURT
ORDERED MEDIATION UNDER
RULE 16(k) AND THE
CONSTRUCTION MANAGEMENT
AGREEMENT
The City of Meridian, (hereinafter referred to as "Meridian" or "The City"),
Plaintiff/Counterdefendant by and through their counsel of record, Trout Jones Gledhill Fuhrman,
P.A., submits this Response to Defendant's Motion for Court Ordered Mediation under Rule 16(k)
and the Construction Management Agreement.
The City of Meridian stipulates to the entry of an Order by the Court for mediation by the
parties, pursuant to Rule 16 of the Idaho Rules of Civil Procedure. The City of Meridian has never
opposed mediation, nor has it ever failed or refused to participate in mediation. The City has
instead, simply sought to seek and obtain all of the information available that would assist it in
participating in mediation in good faith.
PLAINTIFF'S RESPONSE TO DEFENDANT'S MOTION FOR COURT ORDERED MEDIATION
UNDER RULE 16(k) AND THE CONSTRUCTION MANAGEMENT AGREEMENT - 1
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ARGUMENT
Petra, pursuant to the Construction Management Agreement Section 2.4, had a duty to keep
and maintain, and make available to the City as Owner, all records relating to the Project. On the
26th day of March, 2009, the City through the undersigned, requested that Petra make available the
Project records. The City, through the staff of the undersigned, made an effort to inspect Project
records on the 3rd day of April, 2009. From that inspection, it was clear that Petra was not inclined,
nor did it make a good faith effort to produce all the Project records. Instead, it produced some
minimal paper copies of records with many file folders for the Project 'empty'.
Following that inspection, the City again asked Petra for specific Project records. See AJ!. of
Thomas G. Walker DatedJune 29,2009, Exhibit "1." Thereafter, Petra delivered to the City, by way of
courier, certain Project records, consisting of 13,691 pages of documents, and additional
photographs, email fuesandothernativedocuments.Id. At Exhibit '1." On May 6, 2009, it was
Petra who initiated burdensome discovery. See Affidavit of Kim]. Trout Dated October 19, 2009,
Exhibit "/.1': The City diligendy responded on June 5, 2009. See Affidavit ofThomas G. walker Dated
June 29, 2009, Exhibit ''L.'' The City produced 130 pages of bates numbered documents, and
produced and additional 2,682 pages. See AJ!. ofKim]. Trout in Support of PI. 's Memo. in Opposition to
Petra Incorporated's Mot. to Compel the Ciry ofMeridian to (1) Answer Interrogatories, (2) Respond to Requestsfor
Production, and (3) Respond to Requests for Admission and Mot. for Sanction Under Rules 26(6) and 37(a) and
(c), ~ 9.
On June 12, 2009, the City received a meet and confer letter from Mr. Walker's office. See
Affidavit ofThomas G. Walker DatedJune 29,2009, Exhibit ''K.'' Mr. Trout was unavailable to respond
to the Meet and Confer letter in detail due to a pending trial. See AJ!. ofKim J. Trout in Support ofPI. 's
Memo. in Opposition to Petra Incorporated's Mot. to Compel the Ciry ofMeridian to (1) Answer Interrogatories, (2)
PLAINTIFF'S RESPONSE TO DEFENDANT'S MOTION FOR COURT ORDERED MEDIATION
UNDER RULE 16(k) AND THE CONSTRUCTION MANAGEMENT AGREEMENT - 2
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Respond to Requestsfor Production, and (3) Respond to Requestsfor Admission and Mot. for Sanction Under Rules
26(6) and 37(a) and (c), ~~ 3-6.
On June 29, 2009, Petra f1led its Motion to Compel, after being advised on June 16, 2009
that Mr. Trout was unavailable due to a pending trial. See Aff. ifKim J. Trout in Suppott ifP!. 's Memo.
in Opposition to Petra Incorporated's Mot. to Compel the City if Meridian to (1) Answer Interrogatories, (2)
Respond to Requestsfor Production, and (3) Respond to Requestsfor Admission andMot. for Sanction Under Rules
26(6) and 37(a) and (c), ~~ 5. The City responded to Petra's motion to compel on July 13, 2009 and
produced an additional approximately 14,037 documents to Petra's Counsel on July 15, 2009. Id. at
~ 9. After the flling of the City's Memorandum in Opposition to Motion to Compel, and receiving
the additional document production, Petra withdrew its motion. See Affidavit if Kim J. Trout dated
October 19, 2009, Exhibit ''B.''
As of the date of the flling of this Memorandum, Petra has failed to voluntarily provide all
documents for the Project as required the Construction Management Agreement, and requested in
formal discovery and by way of letter from Counsel. On July 22, 2009, the City served formal
discovery requests to Petra. See Affidavit if Kim J. Trout dated October 19, 2009, Exhibit ''C.'' Petra
responded on August 21, 2009, at which time they had already produced 33,655 pages of
documents. Petra supplemented its responses on September 30, 2009, with a listing of cases that
Petra has been involved in and supplementing multiple responses to Requests for Admissions, but
did not produce additional documents. On September 15, 2009, by way of a letter authored by Mr.
Walker, Petra produced an additional 205 pages of documents. See Affidavit if Kim J. Trout dated
October 19, 2009, Exhibit ''D.''
On September 16, 2009, the City f1led its Motion to Alter Scheduling Order or in the
Alternative for Enlargement of Time, citing, among other things a technical computer glitch and still
doing research. On September 21, 2009, Mr. Walker sent a correspondence to the City stating that
PLAINTIFF'S RESPONSE TO DEFENDANT'S MOTION FOR COURT ORDERED MEDIATION
UNDER RULE 16(k) AND THE CONSTRUCTION MANAGEMENT AGREEMENT· 3
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there were no problems with the database, that all documents were loaded on August 20, 2009, and
that "Petra has produced all of the documents within its care, custody and control that were
responsive to Meridian's discovery requests." See Affidavit of Kim]. Trout dated October 19, 2009,
Exhibit ''E.'' The following day, September 22, 2009, the City, Petra and Bridge City Legal had a
telephone conference which discussed the challenges that the database was in fact having, and how
to solve the problem Id. at Exhibit ''P.''
Contrary to Mr. Walker's statement that all documents were produced by September 21,
2009, between September 30 and October 2, 2009, the City received an additional 9,753 pages of
documents from Petra. On October 7, 2009, Mr. Walker sent a letter to the City's Counsel which
attached an additional twenty-three pages of documents, which had not been produced and are not
bates numbered. The City, for the first time, was provided copies of what Petra claims are fInal
punch lists.
This production of non-bates numbered documents, leads the City to believe that Petra has
not diligendy produced "all documents relating to the Project" as requested in Request for
Production No.2, and continually misrepresents their production and effort of production in this
matter. The City requested all notes maintained by Petra, Petra's Employees or Petra's Agents in
Request for Production No.7. Petra responded, in part that, "any handwritten notes that were
maintained would be included in the respective fues." Petra has not identifIed, nor to the City's
knowledge, produced the "respective @es" cited by Petra.
An additional example of Petra failing to willingly provide documents is their response to
Request for Production No. 32. RFP No. 32 states: "Please produce an electronic copy of the
Expedition database and any/all other database(s) created and used for the Project." Petra
responded: "If the requested database is still within Petra's care, custody or control, a copy will be
produced through Bridge City Legal." See Affidavit ofKim J. Trout dated October 19, 2009, Exhibit ''G.''
PLAINTIFF'S RESPONSE TO DEFENDANT'S MOTION FOR COURT ORDERED MEDIATION
UNDER RULE 16(k) AND THE CONSTRUCTION MANAGEMENT AGREEMENT - 4
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After two months of having an opportunity to produce the database, Petra has failed to
produce the database to the City, or make arrangements for the database to be inspected by the City.
This database is the construction management database that Petra claims to have used to manage all
construction on the Project. In the City's opinion, this database contains valuable information for
the City's analysis of Petra's claims. This database is a "Project record" which Petra had a duty to
keep and maintain.
In addition to failing to produce the Expedition database that was utilized to manage the
Project, Petra has cited to "equipment or procedural" problems for failing to produce email
correspondence between employees. This subject is to be part of the discussion at the meet and
confer conference between Petra and the City, which is scheduled to be held on October 21, 2009.
The previous examples of Petra's failure to produce documents, failure to produce a database, and
the failure of Petra to maintain emails of employees relating to the Project, raises the question,
demonstrates that Petra has not willingly produced documents.
On September 15, 2009 Petra initiated another groundless motion, seeking dismissal of the
City's claims. After the City responded on September 28, 2009, Petra withdrew its motion and
alleged it was a Motion for Summary Judgment, which has been noticed for hearing for December
14,2009.
On October 15, 2009, the City advised Petra that it would stipulate to mediation and the
City contacted Mr. John Magel's office to obtain available dates for the mediation. The undersigned
caused a letter to be sent to Mr. Walker, confirming that we had contacted Mr. Magel's office, and
were awaiting available dates, and would submit them to Petra's counsel. The City requested the
present motion to be withdrawn, to which Petra's counsel refused to do, thus necessitating another
unnecessary memorandum to be flled with the Court by the City. Today, Counsel for the City
PLAINTIFF'S RESPONSE TO DEFENDANT'S MOTION FOR COURT ORDERED MEDIATION
UNDER RULE 16(k) AND THE CONSTRUCTION MANAGEMENT AGREEMENT - 5
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received an email from Mr. Walker stating that Mr. Magel and Petra was available for mediation on
December 4,2009. See Affidavit ofKim J. Trout dated October 19, 2009, Exhibit "H."
Finally, it is important to note that the mediation portion of the Construction Management
Agreement calls for the parties to 'endeavor' to mediate in an orderly fashion. Petra's failure to
produce the Project records for the City's inspection has been, and continues to be a direct
impediment to any meaningful mediation.
CONCLUSION
The City respectfully requests that the Court set this matter for mediation on the 4th day of
December, 2009. The fact is that the City diligently has worked to obtain all the Project records to
make informed decisions about mediation in this matter. The fact is that despite Petra's self serving
claims to the contrary, the City has been met with Petra's failure to produce the documents
necessary for a honest assessment of this matter by the City. The City is set to meet and confer with
Petra on October 21, 2009 in an effort to preclude coming to the Court with a Motion to Compel
Petra to respond fully and in an unevasive manner. The City hopes the meeting will be fruitful,
however, given Petra's prior conduct; the City is not optimistic and urges the Court to consider
rescheduling the mediation if a motion to compel is required by the City.
DATED this 19th day of October, 2009.
TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
By:
Kim). Trout
Daniel Loras Glynn
Attorneys for Plaintiff
PLAINTIFF'S RESPONSE TO DEFENDANT'S MOTION FOR COURT ORDERED MEDIATION
UNDER RULE 16(k) AND THE CONSTRUCTION MANAGEMENT AGREEMENT - 6
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 19th day of October, 2009, a true and correct copy of the
above and foregoing document was forwarded addressed as follows in the manner stated below:
Thomas G. Walker
MacKenzie Whatcott
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P.O. Box 9518
Boise, Idaho 83707-9518
Direct Facsimile: (208) 639-5609
Hand Delivered
U.S. Mail
Fax
Email
KimJ. Trout
Daniel Loras Glynn
o
o
o
$l
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KIM]. TROUT, ISB #2468
TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise,ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Attorneys for Plaintiff
J. DAVID NAW\flRO, Clerk
By E. HOLMES
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE CITY OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff,
v.
PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
STATE OF IDAHO )
) :ss
County of ADA )
Case No. CV OC 09-7257
AFFIDAVIT OF KIM]. TROUT IN
SUPPORT OF PLAINTIFF'S RESPONSE
TO DEFENDANT'S MOTION FOR
COURT ORDERED MEDIATION
UNDER RULE 16(k) AND THE
CONSTRUCTION MANAGEMENT
AGREEMENT
KIM J. TROUT, being duly sworn upon oath, deposes and says:
1. I am at least eighteen (18) years of age and am competent to testify regarding the
matters set forth herein.
2. I am a member of the law firm of TROUT. JONES. GLEDHILL. FUHRMAN, P.A.,
representing the Plaintiff in this matter, and I make the following statements based upon my own
personal knowledge.
AFFIDAVIT OF KIM J. TROUT IN SUPPORT OF PLAINTIFF'S RESPONSE TO DEFENDANT'S
MOTION FOR COURT ORDERED MEDIATION UNDER RULE 16(k) AND THE CONSTRUCTION
MANAGEMENTAGREEMENT-l
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3. Attached hereto as Exhibit "A" is a true and correct copy of Petra's First Set of
Interrogatories, Requests for Production of Documents and Requests for Admissions Dated May 6,
2009 (I.R.c.P. 33, 34 and 36).
4. Attached hereto as Exhibit "B" is a true and correct copy of Mr. Walker's e-Mail
dated July 20, 2009.
5. Attached hereto as Exhibit "e" is a true and correct copy of Plaintiff The City of
Meridian First Set of Interrogatories, Requests for Production of Documents and Request for
Admissions to Defendant Petra Incorporated.
6. Attached hereto as Exhibit "D" is a true and correct copy of Mr. Walker's letter
dated September 15, 2009.1
7. Attached hereto as Exhibit "E" is a true and correct copy of Mr. Walker's letter
dated September 21,2009.
8. Attached hereto as Exhibit "F" is a true and correct copy of my letter to Mr. Walker
dated September 22,2009.
9. Attached hereto as Exhibit "G" is a true and correct copy of Petra Incorporated
Response Dated August 21, 2009 to the City of Meridian's First Set of Interrogatories, Requests for
Production of Documents and Request for Admissions to Defendant Petra Incorporated.
10. Attached hereto as Exhibit "H" is a true and correct copy of Mr. Walker's e-mail
dated October 19, 2009.
FURTHER YOUR AFFIANT SAYETH NAUGHT.
1 It is important to note that in an effort to not flood the Court with hundreds of unneeded pages, the City has not
included the 205 pages of attachments to the letter, but will make them available if the Court wishes.
AFFIDAVIT OF KIM]. TROUT IN SUPPORT OF PLAINTIFF'S RESPONSE TO DEFENDANT'S
MOTION FOR COURT ORDERED MEDIATION UNDER RULE 16(k) AND THE CONSTRUCTION
MANAGEMENTAGREEMENT-2
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TROUT. JONES. GLEDHILL. FUHRMAN, PA
By:
s= L
Kim].Tro;fC~----
Subscribed and sworn to before me this 19th day of October, 2009.
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 19th day of October, 2009, a true and correct copy of the
above and foregoing document was forwarded addressed as follows in the manner stated below:
Thomas G. Walker
MacKenzie Whatcott
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P.O. Box 9518
Boise, Idaho 83707-9518
Direct Facsimile: (208) 639-5609
Hand Delivered
U.S. Mail
Fax
Email
Kim]. Trout
-
D
D
D
liJ
AFFIDAVIT OF KIMJ. TROUT IN SUPPORT OF PLAINTIFF'S RESPONSE TO DEFENDANT'S
MOTION FOR COURT ORDERED MEDIATION UNDER RULE 16(k) AND THE CONSTRUCTION
MANAGEMENTAGREEMENT-3
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Notary Public, State of Idaho 
Residing at: Meridian,ID 
My commission expires: November 3, 2014 
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, I
MAY(t"7 2009
ThomuG. Walker(ISB 1856)
MacKenzie WIlatcott (lSB SS09)
COSHO IItJMPBREY, LLP
800 Park Blvd., Suite 790
P. O. Bo][ 9S18
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direet Facsimile: (208) 639-5609
E-mail: ma1ker@eosholaw.com;mwbatcott@cosholaw.com
Attorneys for Defendl8t, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OP
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV DC 0907257
Corporation,
Plaintiff, NOTICE OF SERVICE OF
DISCOVERY REQUESTS
vs.
PETRA INCORPORATED, an Idaho
corporation,
Defendant.
NOTICE IS HEREBY GIVEN that on this 6th day of May, 2009, Defendant Petra
Incorporated's First Set of Interrogatories, Requests for Production of Documents and Requests
for Admission dated May 6, 2009 , together with a copy of this Notice of Service, were served
upon counsel for Plaintiff The City ofMeridian as follows:
NOTICE OF"SERVICE OF DISCOVERY REQUESTS
444039_2
EXHIBIT
J--&_ Page I
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KimJ. Trout
Trout Jones Gledhill Fuhrman, P.A.
225 North (jh Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
NOTICE OF SERVICE OF DISCOVERY REQUESTS
444039_2
~
o
B
o
U.S. Mail
Hand Delivery
Overnight CourierF .
Page 2
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COpy
Thomas G. Walker (ISB 1856)
MacKenzie Whateott (lSB 5509).
COSHO HUMPHREY, UP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
CeilPhone: (208) 869-1508
Direct. Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwbaieott@cosholaw.com
Attorneys for Defendant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURm JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
mE CITY OF MERIDIAN, an Idaho Municipal
Corporation, .
Plaintiff,
VS.
PETRA INCORPORATED, an Idaho
corporation,
Case No. CV OC 0907257
PETRA INCORPORATED'S FIRST
SET OF FIRST SET OF
INTERROGATORIES, REQUESTS
FOR PRPDUcnON OF DOCUMENTS
AND REQUESTS FOR ADMISSION
DATED MAY 6, 2009
(I.R.C.P 33, 34 and 36)
Defendant
Defendant; Petra Incorporated ("Petra"), requests that the Plaintiff, The City of Meridian
("Meridian"), answer the following. Intettogatories and respond to the following Requests for
Production and Requests for Admission and serve such an.swersand responses as required by the
Idaho Rules ofCivil Procedure ("Rule" or "Rules").
GENERAL.INSTRUCIlONS
These Interrogatories, Requests for Production and Requests for Admission are
continuing in nature and require the addition of supplemental information and documen~ in. the
future to the fullest extent required by Rule 26, including supplementing answers and responses
PErnA INCORPORATED'S FIRST REQUESTS FOR DISCOVERY TO CITY OF MERIDIAN Page 1
444038_3.docx
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from time to time, but not later than 30 days after receipt of the additional information or
documents, and in no event later than 45 days before trial.
Your answers and responses must be based both on documents and/or information in
your possession, custody, or control, and on any docwnents or information available to you,
including documents and infonnation in the possession of your agents, attorneys, accountants, or
employees.
No document requested to be identified or produced or otherwise relevant to this dispute
can be destroyed or disposed of by virtue of a record retention program or for any other reason.
If any document requested to be identified or produced, was but no longer is in your possession,
available to you, subject to your control, or in existence, please state whether it is: (1) missing or
lost; (2) has been destroyed; (3) has been transferred, voluntarily or involuntarily, to others; or
(4) otherwise disposed of. In each instance, please explain the circumstances surrounding the
authorization of such disposition or destruction, the date authorization was given, as well as the
date ofdestruction.
With respect to each document which is t:equired to be identified or produced and which
you presently contend you are not required to disclose because ofany alleged "privilege" (which
you are not presently prepared to waive), in lieu of the document identification or production
called for, please identify each such "privileged" document in a "privilege log" and provide the
following information: (1) give the date ofeach such document; (2) identify each individual who
was present when it was prepared; (3) identify the individual or individuals responsible for
preparing each such document; (4) identify the purpose for each such documenfs preparation;
(5) identify each individual to whom a copy was sent; (6)·identify each individual who has seen
it; (7) identify each individual who has custody ofit; (8) identify each and every docwnent which
PETRA INCORPORATED'S FIRST REQUESTS FOR DISCOVERY TO CITY OF MERIDIAN Page 2
444038_3.doilX
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refers tOt discusses, analyzes, or comments upon itt in whole or in part, or which contains any or
all of its contents; (9) describe the fonnat of each doctiment (including but not limited to letter,
memorand~ computer database, etc.) and; (10) state the nature of the privilege(s) asserted
(including but not limited to attorney-client, work..produc4 etc.).
INSTRUCTIONS REGARDING INTERROGATORIES
AND REQUESTS FOR ADMISSION
If any portion of an interrogatory or request for admission cannot be answered in full,
after exercising due diligence to secure the infonnation to do SOt so statet and answer to the
extent possiblet specifying the reason for your inability to answer the remainder and stating
whatever information or knowledge you have concerning the unanswered portions.
Ifobjection to an interrogatory or request for admission, or any part thereoft is taken, set
forth all reasons for so objecting. If objecting only in part to an interrogatory or request for
admission, answer the remainder completely.
If privilege as to any communication or document concerning information requested by
these interrogatories and requests for admission or as to any answer or admission requested by
these interrogatories and requests for admission is claimed, identify the requested information
and specify the privilege claimed, the communicatio~ document or answer as to which that
claim is madet the topic discussed in the communication or documen4 and the basis upon which
such claim is asserted.
Separate answers must be provided in all cases to each interrogatory and request for
adtnission and to such subparagraph within an interrogatory, and interrogatories and
subparagraphs shall not bejoined together and accorded a common answer.
PETRA INCORPORATED'S FIRST REQUESTS FOR DISCOVERY TO CIlY OF MBRIDIAN Page 3
444030·docx
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Responses to one interrogatory or part of an interrogatory may be incorporated by
reference in response to other interrogatories or parts ofinterrogatories.
In answering these interrogatories and requests for admission, words used in the singular
number include the plural number and vice versa. Gender also is to be disregarded.
Procedure on Using Rule 33(c). If exercising the option under Rule 33(c) to· produce
business records in lieu of responding to any interrogatory, produce these records separately and
designate the interrogatory or interrogatories to which the records respond. Also, identify the
file(s) or source{s) from which these records were segregated.
SPECIFIC INSTRUCTION REGARDING REQUESTS. FOR ADMISSION
You are specifically directed to respond to each request for admission subject to the
imposition ofsanctions under Rule 37 as described by Rule 36(a), ~hich provides as follows:
A denial shall fairly meet the substance of the requested admission, and when
good faith requires that a party qualify the answer or deny only a part of the
matter ofwhich an admission is requested, the party shall specify so much of it as
is true and qualify or deny the remainder. An answering party may not give lack
of information or knowledge as a reason for failure to admit or deny- unless the
party states that the party has made reasonable inquiry and that the information
known or readily obtainable by the party is insufficient to enable the party to
admit or deny. A party who considers that a matter of which an admission has
been requested represents a genuine issue for trial may not, ~n that ground alone,
object to the request; the party may, subject to the provisions ofRule 37(c), deny
the matter or set forth reasons why the party cannot admit or deny it.
INSTRUCTIONS REGARDING REQUESTS FOR PRODUCI10N
Pursuant to Rule 34, you are requested to produce true, correct, complete and legible
Bates numbered copies of each of the requested documents along with your answers and
responses to these discovery requests. We request that counsel participate in a meeting during
which an attorney or legal assistant on behalf of the Parties can compare available originals of
documents to the copies that have been produced. Your production of documents and response
PETRA INCORPORATED'S FIRST REQUESTS FOR DISCOVERY TO CITY OF MERIDIAN Page 4
444038_3.docx
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must include all responsive documents and materials within your possession, custody, or control,
and any documents and materials available to you, including those in the possession.of any· of
your agents; attorneys, or employees..
These requests· for production·call for non-identical copies of documents. A document
. .
with handwritten notes, editing marks, or other physical changes is not identical to one without
such modifications, additions or deletions. A docwnent in electronic format is not duplicative of
the same document in hard-eopy format. Also, when producing responsive documents and
materials, please clearly identify the request for production to which each·document or group of
documents is responsive.
DEFINITIONS
Unless otherwise indicated, the following definitions shall apply to these and subsequent
discovery requests:
"and," "and/or," "or"
"Claims made by Meridian."
or "Your Claims"
"Claims made by Petra" or
"Petra's Claims" ..
"communication"
"computer"
The words "and,""and/or," "or" refersto both their conjunctive
and disjunctive meanings; being construed as necessary to bring
within the scope ofthe discovery request all information and
doCUinents which would otherwise be construed as being outside
the request.
"Glaims m$de by Meridian" or "Your Claims" mean. the claims
and causes ofaction set forth in the Complaintdated April 16,
2009.
"Claims made by Petra" or "Petra's Claims" means the-claims
and causes ofaction set forth in the Counterclaim: dated May 6,
2009.-
The term "co:nimunication" means any contaet,oral or written,
fonnal or informal, at -any time or place, and under any
circumstances whatsoever, whereby information ofany nature
was recorded, transmitted or transferred.
The term "computer" includes, but is not limited to, microchips,
microcomputers (also known as personal computers), laptop
computers, portable computers, notebook computers, palmtop
computers (alsoknown aspetsonaldigital assistants or PDAs),
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"Defendant"
"Defenses asserted by
Defendants" or "Petra's
Defenses"
"Defenses asserted by
Plaintiff' or "Meridian's
Defenses"
"Document" or "documents"
minicomputers, and mainframe computers.
The term "Defendant" means Petra Incorporated, an Idaho
corporation.
"Defenses asserted by Defendant" or Petra~s Defenses mean the
Defenses asserted by Defendantin its Answer to Plaintiffs
Complaint.
"Defenses asserted by Plaintiff" or Meridian's Defenses" mean
the defenses asserted by Plaintiffin-its Answer to Defendant's
Counterclaim.
"Document" or "documents" means the original, all copies and
drafts ofpapers and writings ofevery kind, description and
form, whether handwritten or typed, and all mechanical.
magnetic media and electronic recordings (including but not
limited to, hard disks, floppy disks. compact disks, and magnetic
tapes ofany kind), records and data ofevery kind, description
and form, and all photographs ofevery kind, and including
without limiting the generality ofthe foregoing, the following:
correspondence, letters, notes, e-mails, computer flies,
memoranda, reports, notebooks, binders, drawings, studies,
analyses, drafts, diaries, calendars. date books, appointment
books, day-timers. intra-or inter-office communications,
memoranda, reports, canceled checks, minutes, bulletins,
citeulars, pamphlets, telegrams, instructions, work assignments,
messages (including reports, notes and memoranda oftelephone
conversations and conferences), telephone statements, calendar
and diary entries, desk calendars, appointment books, job or
transaction files, books ofaccount, ledgers, bank statements,
promissory notes, invoices, charge slips, working papers, graphs,
charts, lab books, lab notes, lab journals or notebooks,
evaluation or appraisal reports, pleadings, transcripts of
testimony or other documents flied or prepared in connection
with any court or agency or other proceeding, deeds. mortgages,
deeds of trust, contracts, agreements, assignments, instruments,
charges, opinions, official statements, prospectuses, appraisals,
feasibility studies, trust, releases ofclaims, charters, certificates,
licenses, leases, invoices, computer printouts or programs,
swnmaries, audio, video or sound recordings, cassette tapes,
video recorded, electronic or laser recorded, or photographed
information. Documents are to be taken as including all
attaclunents, enclosures and other documents that are attached
to, relate to or refer to such documents.
.
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"electronic data't
"electronic fonnatt'
The term "electronic damn means the original (or identical
duplicate when the original is not available) and any non-
identical copies (whether non-identical because ofnotes made
on copies or attached comments, annotations, marks,
transmission notationst or highlighting ofany kind) ofwritings
ofevery kind and description whether inscribed by mechanicalt
facsimile, electronic, magnetic, digital or other means.
Electronic data includest by way ofexample only, computer
programs (whether private, commercial or work-in-progress),
programming notes or instructions, activity listings ofelectronic
mail receipts andiortransmittaIs, output resulting from the use of
any software program, including word processing documents,
spreadsheets, database files, charts, graphs and outlines,
electronic mail, operating systems, source code ofall types,
peripheral drivers, PIF mes, batch files, ASCII files, and any and
all miscellaneous files and/or file fragments, regardless ofthe
media on which they reside and regardless ofwhether said
electronic data consists in an active file, deleted me or file
fragment. Electronic data includes any and all items stored on
computer memories, hard disks, floppy disks, CD-ROMS,
removable media such as ZIP disks, Jaz cartridges, Bernoulli
Boxes, and their equivalent, magnetic tapes of all types,
microfiche, punch cards, punched tape, computer chips,
including but not limited to EPROM, PROM, RAM and ROM,
on or in any other vehicle for digital data storage and/or
transmittal. The term electronic also includes the file, folder
tabs and/or containers and labels appended to or associated with,
any physical storage device associated with each original and/or
copy.
The tenn "electronic formatt, means "electronic datan generated
by a "computer." .
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"Identify" - document
"Identify" - electronic data or
media
"Identify" - entity
"Identify" - fact or allegation
"Identify" - natural person
"Identify" when used with respect to a document, item or thing
means to provide the following information relating to such
document, item or thing:
A description ofthe nature and contents ofthe document in
such a manner that the custodian ofthe document would be able
to locate it in response to a subpoena or request for product;
The date the document was made or entered into and the
name, address, telephone number, occupation, job title and
employer ofeach person whose testimony could be used to
authenticate such document and lay the foundation for its
introduction into evidence;
The identity of the person(s)" to whom the document was
sent, and who received each and every copy ofthe document;
and
The name, address, telephone number, occupation,job title,
and employer ofthe present custodian thereof.
"Identify" when used in reference to any electronic data or
electronic media, means to state the software and/or operating
system under which the data was created, title and author, the
type ofdata (i .e., word processing documents, spreadsheet,
database, application, program, etc.), :file formats such data can
be converted into, all other necessary information to identify and
access such data, and its present or last mown location or
custodian. Ifany such electronic data was, or no longer is, in the
possession, custody, or control; state what disposition was made
of it and the reason for such disposition.
"Identify" when used with respect to a person that is not a
natural person means, to the extent applicable, to provide the
same information required as though the entity were a natural
person and:
The nature of the entity; and
Theidentity ofthe person or persons·who are its partners,
owners, or hold controlling interests.
"Identify" when used with respect to a fact or allegation means
that you provide a full and complete description ofthe fact or
allegation, whether you admit that the fact or allegation is true,
correct and complete, and if you do not so admit, describe fully
the reason or reasons why you do not or cannot so admit that the
fact or allegation is true, correct and complete.
"Identify" when used with respect to a natural person means
that you provide the following information with respect to the
person:
-
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"including"
"Meridian"
"person"
"Plaintiff'
"relate to" or ''relating to"
The name;
The residence address and telephone nwnber; and
The name ofemployer or business with. whom the person
was associated and the person's title and position at the time
relevant to the identification.
"Including" means including, but not limited to the specific
items identified after the word "including."
"Meridian" means The City ofMeridian, the Plaintiff.
The term. "person" means a natural person, or an entity,
including butnot limited to partnerships, limited liability
companies, corporations, or trusts. The term ''person'' includes
any individual or entity capable ofholding a legal or beneficial
interest in property.
"Petra" means Petra, Incorporated, the Defendant.
"Plaintiff' means The City ofMeridian "Meridian".
"Produce" means to provide the originals or, if the originals are
not available, true, correct, complete and legible Bates numbered
copies ofeach and every document identified by You.
The words "relate to" or "relating to" mean and include the
following terms: regards, describes, involves, compares,
correlates, mentions, connected to, refers to, pertains to,
contradicts, or compromises.
"relevant period" or "relevant The term ''relevant period" or ''relevant period oftime" means
period the period COminencing on January 1,2006, and continuing to
of time" the present .
"You," "your," "yours," shall mean the Plaintiffand any person
acting or purporting to act on the Plaintiffs behalf, including
without limitation, all present and former council members,
officers, employees, agents, representatives, personnel,
attorneys, accountants, consultants, experts, investigators or
other persons..
INTERROGATORIES
1. Identify each and every person known to You who has information regarding
anything having to do with (a) the Claims made Meridian, (b) the Defenses asserted by Petra, (c)
PElRA INCORPORATED'S FIRST REQUESTS FOR DISCOVERY TO CITY OF MERIDIAN
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the Claims made by Petra, and (d) the Defenses asserted by Meridian, whether oral, written or
recorded; stating in complete detail as to each such person: (i) full name,. home address, business
address and telephone number; and (ii) substance of the infonnation of which they may have
knowledge.
2. Identify each and every person known to you who has given a statement, affidavit
or declaration regarding anything having to do with (a) the Claims made by Meridian, (b) the
Defenses asserted by Petra, (c) the Claims made by Petra, and (d) the Defenses asserted by
Meridian, whether oral, written or recorded; stating in complete detail as to each such person: (i)
full name, home address, business address and telephone number; and (ii) substance of the
information ofwhich they may have knowledge.
3. Identify each and every investigation and/or interview and/or accounting with
respect to (a) the Claims made by Meridian, (b) the Defenses asserted by Petra, (c) the Claims
made by Petra, and (d) the Defenses asserted by Meridian undertaken by YoU; identify the
reasons why each such investigation and/or interview and/or accounting was undertaken; identify
the dates of each such investigation and/or interview and/or accounting; identify the person who
was responsible for each investigation and/or interviewand/or accounting; identify the manner in
which each investigation and/or interview and/or accounting was pursued; identify the findings
ofeach investigation and/or interview and/or accounting; and identify each and every document,
tape, transcript, memorandum, or correspondence relating to each such investigation and/or
interview and/or accounting, as well as the location ofeach document.
4. Identify each and every written and oral agreement by and between You and Petra
entered into during the relevant period of time with respect to (a) the Claims made by Meridian,
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(b) the Defenses asserted by Petra, (c) the Claims made by Petra, and (d) the Defenses asserted
by Meridian.
5. Identify each and every written communication and each and every oral
communication for which there is a record (i.e., either a written record or a voice recording) by
and between You and Petra exchanged during the relevant period of time with respect to (a) the
Claims made by Meridian, (b) the Defenses asserted by Petra, (c) the Claims made by Petra, (d)
the Defenses asserted by Meridian in this action.
6. Identify each and every fact that supports the Claims made by Meridian in this
action.
7. Identify each and every fact that supports the Defenses asserted by Meridian in
this action.
8. Identify each and every application of law to fact that supports the Claims made
by Meridian in this action.
9. Identify each and every application of law to fact that supports the Defenses
asserted by Meridian in this action.
10. Identify each and every investigation by any federal or state governmental agency
ofwhich You have been the subject of since January 1,1999.
11. Identify each and every lawsuit in which You have been a party since January 1,
1999.
12. Identify each and every person responsible for providing legal services to or for
You during the relevant period oftime.
13. Identify each and every person responsible for providing accounting services to or
for You during the relevant period oftime.
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14. Identify each and every documen4 not identified in your responses above, ofany
kind or nature whatsoever regarding (a) the Claims made by Meridian, (b) the Defenses asserted
by Petra, (c) the Claims made by Petra, and (d) the Defenses asserted by Meridian in this action
and please provide the name and address of each person who has custody of each such
document.
15. I~entify each and every person You expect to call as a fact witness at any hearing
or at trial, stating in detail as to each such person: (a) full name, home address, business address
and telephone number and (b) substance ofthe expected testimony.
16. Identify each and every pel'son You expect to call as an expert witness at any
hearing or at trial, stating in detail as to each such person: (a) full name, home address, ~usiness
address and telephone number; (b) educational background; (c) experience in the matter to which
he is expected to testify; (d) subject matter on which he is expected to testify; (e) substance ofthe
facts and opinions to which he is expected to testify and a summary of the grounds for each
opinion; and (f) manner in which such expert became familiar with the facts ofthis case.
17. Identify each and every exhibit You intend to introduce at the trial of this. case or
at any hearing or during the course of any deposition to be conducted in this action identifying
each such exhibit by author, date, and subject matter.
REOUESTS FOR PRODUCTION OF DOCUMENTS
1. Please produce the originals or, if the originals are not available, true, correct,
complete and legible Bates numbered copies of each and every document identified by You in,
or related in any way to, Your answers and responses to the foregoing interrogatories and in
Your responses to the following requests for admission. Production of electronic data or
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electronic media shall include production of each and every doc~ent in its native format1, with
original Metadata2 intact and unaltered, on portable media, such as CD ROM. This request
includes residual electronic data3 and electronic data on backup tapes or other media.
2. Please produce the originals or, if the originals are not available, true, correct,
complete and legible Bates numbered copies ofeach and every document that refers or relates in
any way to '(a) the Claims made by Meridian, (b) the Defenses asserted by Petra, (c) the Claims
made byPe~ and (d) the Defenses asserted by Meridian in this action. Production ofelectronic
data or electronic media shall include production of each and every document in its native
format, with original Metadata iiltact and unaltered, on portable media, such as CD ROM. This
request includes residual electronic data and electronic data on backup tapes or other media.
3. If your response to any of the following Requests for Admissions is a denial,
please produce all documents that support your denial. Production of electronic data or
electronic media shall include production of each and every document in its native format, with
original Metadata intact and unaltered, on portable media, such as CD ROM. This request
includes residual electronic data and electronic data on backup tapes or other media.
I "Native formaf' means the original or true fonnat of a given computer me or segment of data, as opposed to an
bnaged or copied format.
2 "Metadata" means file information that is not readily visible during conventional access, including but not limited
to the file name, name or identity ofthe actual author and the platfonn or software used to create the subject writing;
the date the that the writing was created and a revision history setting forth the dates that underlying or related files
were written to, modified, erased or deleted; the dates and times that the tile was opened or otherwise accessed;
comments, links and other hidden components; the storage path of tile underlying and related files; the identity and
location of the other related authors and documents; the direCtories and subdirectories of the writing; and deleted
files and temporary flles that were erased and over--written.
3 "Residual" data is deleted data, but which is recoverable from disk drives because it has not been written over.
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REOUESTSFOR ADMISSION
DoCUMENTS
1. Please admit that each of the following docun1ents attached hereto is a true,
correct complete and genuine.copy of the document it purports to be and that each such
document may be admitted into evidence without objection as to foundation.
1.1 The Construction Management Agreement, effective August 1, 2006,
betWeen City ofMeridian, an Idaho municipal corporation ("Owner"), and Petra Incorporated, an
Idaho corporation ("Construction Manager"). (Bates Nos. Petra 50001 through Petra 50028)
attached hereto as Exhibit "A".
FACTS
Please admit each of the following facts:
1. You and Petra entered into ·a Construction Management Agreement dated August
1, 2006·("Agreement").
2. The Agreement describes the subject project as follows:
Owner desires to abate and .demolish the .exisiing structure on the Site and
develop a new city hall facility thereon consisting ofa four story structure with
approximately 80,000· square feet ()fstan4ard Class A office space and related
;improvements with surface parking (the "Project").
3. The Agreement was prepared by Your attorney.
4. Petra was retained to provide professional construction management for the
Project on Your behalf.
5. The original project included a standard Class A four story above ground office
building consisting 80,000 square feet and related improvements with·surface parking.
6. The original budget for the project was $12,200,000.
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7. Petra agreed to a fee equal to 4.7% of the $12,200,000 budget in the amount of
$574,000.
8. The size of the Project was increased by You from 80,000 sq. ft. to 80,000 sq. ft.
plus a 20,000 sq~ ft. basement for a total of 100,000 sq. ft.
9. The amount of work within the building was originally envisioned by You and
represented to Petra as 'standard" Class A office space with open office areas.
10. Final design utilized fixed wall office partitions and cabinetry in lieu of
demountable office partitions.
11. Original site work was envisioned by You and represented to Petra as "surface
parking" and the required streetscape around the building.
12. Final plaza design included amphitheatre, Heritage building, trellis, canal, stream,
plaza with pavers and fomtains, as well as parking and streetscape.
13. The complexity ofthe building changed in five principal areas:
13.1. Structure: Size of the City Council chambers dictated column to beam
moment welds in four directions throughout the structure.
13.1.1. You requested the change to the City Council'8 chambers..
13.1.2. You approved the change to the City Council's chambers.
13.2. Building exterior: You required that the exterior would stand the test of
time, which dictated the use of stone and brick.
13.2.1. You requested the change to an exterior ofstone and brick.
13.2.2. You approved the change to an exterior ofstone and brick.
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13.3. Mechanical: The mechanical system used in the building is state-of-the-
art as required by You, to wit: the system incorporated access floor/under floor duct throughout
the building with a two pipe hydronic system providing under floor control to individual VAV
boxes at individual work stations.
13.3.1. You requested the change to the mechanical system.
13.3.2. You approved the change to the mechanical system.
13.4. Electrical: The electrical system also is state-of-the-art with daylight
harvesting controls, CO2 monitoring, standby generator and UPS systems
13.4.1. You requested the change to the electrical system.
13.4.2. You approved the change to the electrical system.
13.5. LEED: The certification for LEEO with the state-of-the-art MEP systems.
13.5.1. You requested LEEO certification.
13.5.2. You approved the change to the MEP systems to obtain LEEO
certification.
14. You received and approved all budgets. bids, and contract awards.
15. You approved and entered into each and every contract for work performed and
materials furnished to and for the benefit of the Project.
16. The fmal budget of $20.4 million for the building and plaza was presented to
Your City Council in the monthly report in December 2007
17. The fmal budget of $20.4 million was approved by Your City Council as the
budget for the completion of the building, plaza, and demolition/abatement.
18. You repeatedly changed instructions that necessitated rev.isions to previously
prepared documents.
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19. You repeatedly changed instructions and/or approvals that required Petra to
reperfonn previously perfonned serviCes.
20. Petra was required to perform additional services because of Your active
interference during the course ofthe Project.
21. Throughout the course of construction Petra's representatives met with Your
Mayor approximately every two weeks (i.e., every other Monday morning).
22. Throughout the course of construction Petra's representatives met with Your City
Council approximately monthly (Le., the first Tuesday ofeach month).
23. Petra provided You with full documentation regarding all phases ofthe Project.
24. The changes made by You materially increased Petra's services.
25. From and after November 5, 2007, Petra and You had numerous discussions
regarding the matters covered in Change Order #2.
26. You requested and Petra provided substantiation for Change Order #2.
27. You have failed to engage in meaningful discussions regarding the matters
covered by Change Order #2,
28. By letter dated February 24, 2009, Your Mayor, Council President, Purchasing
Manager and the City Attorney notified Petra that You denied Petra's request for additional
compensation as shown by Change Order #2, as supplemented by the additional information and
documentation requested by Meridian.
29. By letter dated March 16, 2009, Petra's counsel requested mediation under
Paragraph 8.2 ofthe Agreement.
30. Under Paragraph 8.2, a mediation session was to occur within 60 days of Petra's
request for mediation. Thus, the mediation should occur on or before May 15, 2009.
.
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31. You hired outside counsel, Kim J. Trout ("Mr. Trout"), on March 25, 2009.
32. On March 26, 2009, Mr. Trout made a request that "all Project Records be made
available for inspection and copying."
33. On March 26,2009, Mr. Trout also requested an indeterminate extension of time
of the contractual deadlines within which You would conduct a forensic acco1ll1ting before You
would participate in mediation.
34. You had never before March 26, 2009 requested Petra to produce "all Project
Records".
35. Petra has never refused to provide any records to You.
36. On March 30, 2009, Petra's counsel notified Mr. Trout by email that the records
requested by You were available for inspection commencing on March 31,2009.
37. Petra's counsel also requested that Your complete files, including emails and
electronic documents, regarding the Project be made available for inspection as soon as possible.
38. By letter dated April 1,2009, Mr. Trout responded to Petra's request for records
as follows: "[Als the parties are not in litigation, the City's records will not be made available at
this time.,,4
39. By letter dated April I, 2009, Mr. Trout informed Petra's counsel that Richard
Kluckhohn ("Mr. Kluckhohn"), a consultant to Mr. Trout's law :finn, would conduct a document
review at Petra's facilities.
40. By email sent on April 2, 2009, Thomas G. Walker ("Mr. Walker"), Petra's
counsel, stated as follows: "I renew my request for access to the City's files regarding the subject
project, so we can prepare properly for the mediation session. Also, Petra is not willing to
4 Mr. Trout's letter to Thomas G. Walker, Esq., dated April 1,2009.
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extend the mediation date beyond May 15th because the City has had over a year to conduct
whatever forensic accounting exercise the council thought necessary."s
41. On or about April 3, 2009, Mr. Kluckhohn visited Petra's offices and conducted a
review ofthe Project Records.
42. By email message dated April 20, 2009,Mr. Walker notified Mr. Trout that Petra
was willing to grant an extension of the May 15, 2009 deadline to June 15,2009. Mr. Trout
responded "Thanks for the message. I'll pass it along to the City for their review and
consideration."
43. Without prior notice of any kind to either Petra or Mr. Walker, You filed this
lawsuit on April 16, 2009.
44. Petra first became aware ofthe lawsuit en it was served on April 21, 2009.
DATED: May 6, 2009.
S As of the date of this Counterclaim, Meridian continues to refuse to make its recmds regarding the Project
available to Petra for inspection and copying.
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CERT~ICATEOFSER~CE
I HEREBY CERTIFY That on the 6th day of May, 2009 a true and correct copy of the
within and foregoing docwnent was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrmatt, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
~ U.S. Mail
o Hand Delivery
o Overnight Courier
o Fac' e:
Om"
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(CONsTRuCTION MANAGEMENT ADVISOR)
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CONSTRUCflONMANAGEMENr AGREEMENT
(Construction Manager Advisor)
THIS CoNSTRUCI10N MANAGEMENT AGREEMENT (this "A~enf') is made
effective the lsi dayofAugust, 2006~ by and between CITY OF MERIDIAN~ an Idaho municipal
corporation \QMLer"), and PBTRA INCORORATED, an Idaho corporation ("ConstructiOD
Mana~. .
I
RECITALS
. A. Owner is under contract to purchase that certain two-acre parcel ofland located at
27 B. Broadway, MezidiaD, Idaho (the "Sit!f).
B. Owner desires to abate and demolish the existing stmetures on the Site and .
develop a new city haD mcmty thereon CODSistins of a four story structure with approximately
80,000 square feet of standard Class A office space and ),'elated improveme.QtS with surface
parking (tho"Prqj~ .
C. ConsImction Manager has repieseated to Owner that it is has the~
qualifications, and experience to provide professional constructioD management for the Project
on~ofOwner.
D. Owner desires to retain Construction Manager, and Construction Manager desires
to be rebPned by Owner, for professional CODStl'uction management seMces for tho Project on
Owner's bebalt:
AGRDMENT
NOW, 11IBRBFO~ in CODSideration of the mulua1 pmmi~ ~ and
agRements stated hemn. aDd ibrother aood andvalnab1e consideration, the sufticie.ncyofwhich
is hel'ebyacknow1edaed» Owner and Co.DstructionManager agree as foDows:
1. RELATIONSBIP OJ'TIII: PARTIBS
1.1 ReIatioJISldp ofthe Partiel.
Comtructioa Manager acknowledges and accepts the relatioDsllip of trust and
c:onfidence established with Owner by this Agreement and that this relationship is a material
consideration for Owner in entering into this Agreement. AceordingIy, Construction Manager
~ at aU~ act in a manner consistent with this relationship. Construction MaDager
further covenants that Constroction Maoager will perfonn its services UDder this Agreement, in
the exercise of ordinary and' reasonable care and with the same degree of professioDal skill,
diligence and judgment as is customary among constru<:tion managers of similar reputation
performingwork forprojects ofa size, scope and complexity similar to the Project. Construction
Manager ~ at all times, further the interest of Owner throogb efficient business
administration andmanagement.
COJm1WCTJON MANAGIMENT AGREEMENT (CONs'muc1lONMANAGEMENT ADVlSOR) PAGE 1
NEwMmuDIAN CIrYBAu.
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1.2.2
"
1.2 Authorized Representative.
Owner aad Constroction Manager shall designate a representative who shill be
authorized to act on that parties' behalf with respect to the Project. Each party's representative
shaD render decisions in a timely manner in Older to .avoid unreasonable delay in the progress of
the Project. Each partymay rely upon the directions and decisions ofsueh representatives as tho
directions and decisions of the other party. Neither Own~ nor Construction Manager shall
change itsautho~ representative without fi~ (5) da)'S prior written notice to theotherparty.
1.2.1 Owner's authorized representative shall be:
To be determiDed by Owner. Upon Owner·s selection of its
authorized rqmsentative, Owner will provide Architect the name
and contact in:furm.ation for such representative.
ConStroction Manager's authorized representative shall be:
GeneR. Bennett, Project Manager and
Wesley Bettis. Jr., Project Engineer
PETRA INCORPORATED
9056 W. BlackeagleDrive
Boise, Idaho 83709
Telephone: 2Q8,.323-4500
Facsimile: 208--3234507
Mabile: 208-860-7531 (Bennett)
Mobile: 208-860-7531 (Bettis)
Email: gbennett@petrain.net
Email: wbet6s@pe1rainc.net
1.3 COBStraeUo MaDager 81 Owner's Represmtatiw.
Constmetioo M8DageI' shall be· a tepleeeatative of Owner d1ldDa the Prqject.
CoDstructioD Manager shall havo authority to act on·behalfofOwner only to the exte.ntprovided
in this AgreemCDt, ualess otherwise set fbrth in writing.
2. Coutrudla Manager
2.1 CODStraetloD Maager's Representations.
CoDStmction Manager makes tho following express repmsentations and
warranties to Owner, which shall snivive the execution and delivery ofthis AgreemeDt
2.1.1 Construction Manager is or will be profes3ioDaJly qualified to
provide constmction management services for 1he Project and is properly licCmsed to pmctice
construction management services to Owner ~ all public entities having jurisdiction over
ConStroction Manager and the Project; .
CoNs'1'JWCTIONMANAGI!MEm' AGREEMENT (CoNSTR1JC11ONMANAGEMENr AnVJSoa)
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r; 2.1.2 ConslIUCtiOD Manager has, or will as part of its services under
-tliiSAgreement, bCiODie fiunili.ar with and exiUi\iiie~ Si~ inc1udin& but not limited tot the
existing terrain, slIucturcs, landscaping and the local eOnditio~ under which the Project is to be
design~ coDstructed, and operated, and correlate its observations with the .Projects
requirements;
2.1.3. Constmction Manager has the professional knowledge, skills~
experience.~n and staffing to manage and coordinate the design and coDSlIuction of the
Project. The individual employees ofConstmctioo Managet that will render services pursuant
to this Agreement are knowledgeable and experienced in the disciplines required for this Project;
2.1.4 CoosImction Manager shall prepare aU docoments and provide
an services required under this Agreement in such a manner that increases in Project Costs
resulting iom Construction Manager's errou or omissions do not exceed ODe percent (1%) of
the total construction price ofthe Project; and
2.1.5 Consttuction Mauaga- assmnes fUll respoDSibil~ to Owner for
its own improper acts and/or omissions and those employed or retained by CoDst:ruction MaDagcr
in connection with the Project (excluding iDtcntioDBl acts), but nOt for acts·and omissions
expressly directedby Owner.
Construction Managei' sha1lc:ndeavorto keep Owner fully informed regarcJing the
progress of the Project so Owner can have :meaningIb1l'8Yiew and involvement in the Project.
Without JiD:dting the generality of the tor•• S8J1teDce,. CoDstruction MaDager~ as a
. matter of COUISe, promptly provide Owner with copies of an documents rdating to deslgn amd
construction management and COO1'diDation, meeting notes and memorandum and illy other
information related to the Project for OwDer's miew and input. Construction MaDap shall
notify Owner of any decisions that am required to be made by Owner, and 8DY deadlines
pedaiuing thereto. CoDstruction Manager shan comolt with aud advise Owner with respect to
anysuch decisions.
13 Meetinp witIa Go'YeI'IIIDeD.ta1 Offtdals.
Construction Manager -srees to provido Owner with ICISODBblo DOtico of all
formal public and non-pubJic meetings with govanment officials regarding tho Project. Owner
shall be entitled to attend any fimna1 public or non-public meeting with govemmental officials
reganBng the Project. Constmction Manager shall document an meetings with govemmenta)
officials related to tho Projeet and any verbal or written interpretations related to the Project
provided by any governmental officials.
2.4 Project Records.
All records relating to the Project in Qmstruction Manager's possession (the
"Pmiect Records") shall be made available to Owner tor inspection and copying at a reasonable
time and place upon the written request ofOwner. The Project Records shall include, but.not be
CONsn1JCJ1ONMANAGEMENT AGREEMENT (CONSTRl.lCJ1OHMANAGEMENT ADWOR)
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.'" limited tot aIlpJans, specifications, sobmi~ correspondenCCt minut~ memoranda.~
timtsheets. electronicr~ and other wri~ or things that document ~y. aspect of the
design and coDSlIuction management and coordination of the Project. Construction Manager
shall maintain the Project R.ecords for six (6) years after substantial completion ofProject or for
any longerperiod required by law.
1.5 Value EDgiBeeriDg.
Construction Manager sba1l value engineer the Project to maximize costs savings
to Owner through discounts. value engineering and other actions consistentwith good design and
bm1ding practices for a project ofthe t)'pe contemplated by Owner.
1.6 Govemmeatal:PermitL
Construction Manager shaD, with the assistance ofOwner and Architect, prepare
and file an documents necessuy to obtain tho approvals of govemmental authorities' having
jurisdiction over the Project, inclucliDga but not limited to, b'Uilding and oecupancy permits.
1..7 CompJiaDee with Laws.
Construction Manager shall pertbml all of Construction Maaager's services in
compliance with all applicable laws, ordinanCClSt rules, rcgulatioDs or 0Iders of any pUblic
. authority having jurisdiction over the Project, any applicable permits and any recolded
COWlDants, conditions and IeStrictioos affectiDl the Site.
. .\
2.8 IndepmdeBt COiltraetor.
ConstnJction Manager admowleclges that it is an indepeadeat contractor and not
an employee or agent ofOwner. ~ an~ COD1IaCtOI'. Co.ostrudion MaDagc:r shall be
aDd remain responsible to Owner for an its negligent acts or omissions in.eomectioD. with its
duties aDd services UDder tbis Aareemeat that teSD1t in damage or iqjury to pcISODS or property.
CoDsb;ucIion Manager shall incJemni4Y and hold harmless Owner agaiDst all claimB or 1iabUities
that arc asserted, iDcuaed or recovered agaiDst Owner related to eDgJloyer JiabiHti~ 1bat ariao
from CoDstruction Manaaer's employment or retention of any pasoD or entity. Owner shall
have no control OVf'S the manDer or method by which Coostmction Manager meets Construction
MaoaFs obligatiODS 'ODder this .Agreement; provided that Constn1ctio.n Maaager's services
sbaU be pedonned in a co.mpetc;nt and efficlfat manner this is in compliance with this
Agreement. Nothing in this Agreement shall be constrned to mean that Owner employs or is
responsible tor compeosatiQI any consultant ofCoDStmction Manager.
2.9 CoDS1lltants.
Prior to retaining or ongagblg any consoltant to provide seMce3 pursuaDt to this
Agreement, CoDstroction Manager shall submit for Owner's approval a written statemcDt listing
(1) a description of the services to be provided by said consultant (2) a briefdescription ofsaid
cooso1tant's qualifications to render the identifiedservi~ and (3) a disclosure of any
oWDEnhipt controDing interest or affiliation between Construction Manager and said consultant•
CONSTIWCllONMANAGEMEm' AGItEEMENT(CONSTRUCl1ON MANAOEMEHT ADVISOR)
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Owner shall bear no responsibility for reimbursing ConstnJction Manager for services of any
~tant retained or engaged by ConstJUction Manager unless Construction Manager first
complies with this SectiOD.
2.10 Indemnifieadon
To tho fullest extent pennitted by law, Constroction Manager shall indemnify,
defend and hold harmless Owner and its ofti~ directors, agents and employees &om and
against c1aims,~ losses and~ including but not limited to attorneYs fees, arising
.out ofor resulting :&om perfoonance ofCo~ction Maoager~s duties and teSpOnSibiJities under
this Agreement, but only to the extent caused by the negligent acts or omissions ofCo.nstmction
Manager, its employees. agen1s or anyone for whose acts they may'be Hable. regardless of
whether- or not such c1ai1nt damage, loss or expense is caused in~ by a party indemnified
hereunder.
2.11 Outside CompeDSatiOB ProhJbited.
Except with Owner's knowledge' and consent, Constroclion Manager shall' not
engage in any activitY or accept any employJnad. interest or contribution that would reasonably.
appear to compromise CODStruction Managers pIOfessioDaI judgment with respect to the Project
or the teletioDship of f.n1stbetween Owner and Constmction Manager established haein;
provided, however', DOtbin& in this Section shall be deemed to limit CoDstmction MaDager's
ability to provide services for an competitor ofOwner.
3. OWNER
3.1 OwDer's ObjectiVes.
Owner's objective for the Project is to develop a new cost efficialt city hall
filciHty aod publioplaza on~Site.
33 OwDer's Duties.
3.2.1 Owne.r sbaU, at ita expcDSo, tbmish CaDsIruction Manager witb
docamentJ in ita possession concaming tho Silo, which documents sbaU include a legal
descdptlon, enviroDmeDfal risk ev81uation, site snrvey and preliminary titlo report
3.2.2 Owner shall provide Construction Manager with Owner's
preHmiMty pJgnning and programming iDfonnation regarding the Proj~ including. but, not
limited te, Ow.ner~s puIpOSeS, concepts, desires and any design, construction, seheda1iD&
budgetaiy or operationaln~ restrietiODS or requirements, as the same may be amended tom .
time to time ("Oymer's Criterbi').
3.2.3 Owner sbaIl timely review documents provided by or through
Construction Manager and timely reDder its direction, decision, CODSent or approval on matters
identified byConstructionManager for Owners directio:q, decision, consent or approval.
CON811UJCI'JONMANAGEMIlNT AGR.m!MENT (CONSTRDC11ONMANAGEMEl'n" ADVISOR)
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3.2.4
Construction Manager;
Owner shall timely review documents provided by or through
. ,
3.2.5 'Ownershall pmvidc for all required testing or inspections ofthe
Work as may be·mandated by law, the ConstructionDocuments or the Construction Contracts;
3.2.6 If Ow.neI-leams ofany failure to comply with the Construction
Contract by Contractor, or of any errors, omissions. or inconsistencies in' the services of
Constmction Manager, and in the further event tbat Construction Manager does not have notice
ofthe same, Owner shall inform ConstnlctiOD Manager,
3.2.1 Owner shall affOrd Construction Manager access to the Site and
to the Work as may be reasonably Decessary for CoDSlIUetiOD Manager to properly perthtm its
servicesunder this Agreement;
3.2.8 <>wDe.rs review~ direction, decision, approval or consent ofany
document provided or matter identified by or through Construction Manager shall be solely for
the purpose of determining whetha' such document or matter is generally consisteDt with·
Owner's Criteria. No review of such docmnents shall relieve Construction Manager of its
responsibility for the accuracy, adequacy, fitness, suitability, or coontinatioa of its services or
workproduct.
3.2.9 Co.Dstn1ction Mamger sbaII beentitled to relyupon services and
information provided by or through Owner only to the exkDt that a reaso.oably prudent
Constmetion Manager would so rely on such semces and iDformatioD. CoDstruction Manager
.sh8n promptly notify Ownec in 'Writing ifComtmdion Managei' becomes aware ofany errolS,
omissioDs or inc:onsistencie in such services orinfOimation.
3.3 OWner's·A.reJaIteet.
Owner has retained LeA Architects, PA, an Idaho professiOlUll corpomtioll
("Architec:t") to provide professional architeetmal services for the Project. Architect'6
autborized representative is:
StBve~ President
LOMBARD-CONRAD AllCHlI'BCI'S, P.A.
1221 Shoreline Lane
Boise, Idaho 83702
Telephone: 208-34>6671
Pacaimile: 208-344-9002
Mobile: 208-830-4122
Email: ssimmonsl@loaroh.com
CoDstruction Manager hereby acknowledges that it has received, reviewed, and studied the
agreement.foJm that Owner intends to usc with 'Architect (the 1&AmbjteclwaJ Agreemenf'), and
the same isberein incorporated by reference. Construction Manager shall consnlt and coonIiDate
CONSTlWCllONMANAGEMEm'AClREEMEN1'(CONs'rRDC11ON·MANAGEMEm"ADVISOR)
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with Architect as needed to fulfill its duties hereunder, and shall assist Architect as need for
Architect to fulfill its duties to Owner under the Architectural Agreement.
3.4 Contractor.
Construction Manager understands that 0wDe.r plaos·to retain multiple prime
contraetoIs (the "Contractors") to provideconstroction labor, serviCCSt materials and equipment
for the Project (the.~. The term "Contractor" means aU prime Contractors retained by
Owner to perform Work, but not the prime contractor's~ taborets and material
suppIiem.
4. SCOPE OF SERVICES
4.1 In GeDeraL
Owner bas retained ConsIIUction Manager ~ help it achieve tho objectives set
forth in Section 3.1 above by managing and ooordinating the design and CODSbUCtion of the
Ptoject on behalf of Owner. There~ the general scope of ConsIroction Managers
respcmsibilitie is to do all things, or, WhM appropriate. require Arcbifcct and each Contractor to
do aD thiDga necessary, appropriate or convenient to achieve the end mult desired by Qwner,
incIuctin& but not limited~ those tasks set forth in tl1is Article 4. The tasks set forth in this
Axticle 4 are DOt intended to be an exhaustive list of the tasks reqqircd to achiovo the· result
desired by Owner. '!he gmeral scope of CoDstructi.on Manasa"s teSpODSlbilities and shaH
include all othm tasb indicated or implied in this Agreement and the implanenting plans
contemplatedherein.
4.2 DevelopmentStrategies Phase.
CoDstnJction Manager shaD CIII'C1bIly examine Owner's CritefJa and coosu1t with
Owner and Alddtect in detail about the same in detaiL Based on lts review and~
aDd with the assistance ofAtchitect, Coostruction Manager s1Ia1l prepare and submit to Owner a
written Iep9tt dctajJjna its lJIlderstanding of Owners Criteria and idenIifyiDg any design,
construc:tion, schedulin& budgetary, opmational orother problems orftlCOlDDlflDdations that may
teSU1t fiom Owner's Criteria. TheWIiltcD report shall also iacludeproposedsolutions addressing
each problem ideatified, altemalive strategies fbr tlto cost e1fective design and ·CODStrDctloa of
the Project, and alte.mative strategies for the cost effective 1bture oxpansion of tho Project.
ConstmctiOJl Manager, with AtclDtect's assistance, shall develop a preliminary project schedule
for the design and CODStruction ofthe Projm.
4.3 Site PreparatioB Phase.
Construction Manager shall also prepare and submit to Owner a plan for the
demolition of the existing improvements on the Site and the preparation of the Site for
constmetion activities. Upon Owner's approval of tho plan and Owner's notice to proceed,
Construction Mauger shall pro<:eed with bidding of the demolition Work in accordance with
Section 4.6 below.' Upon Owner's approval of the lowest bid and noti<:e to the demolition
CONS'IllUCnONMANAGamrr.A<iREEMENT(CONsTIWCTIOHMANAGEMEKI'ADVISOR)
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Con1mCtOr to proceed, Construction Manager shall proceed with the management of the
demolition work in accordance with Section 4.7 below•
4.4 Prelimillary Design Phase.
4.4.1 After reviewing Constmction Manager's written report and
.Arehitect's written report with Owner and Architect, and reaching agreement upon proposed
alternatives and solutions. Constrootion Manager shall, within the time fimnes set forth in the
preHminmy schedule developed in Section 4.2 above; and in cooperation with Architect's efforts,
prepare and submit to Owner for approval the following:
(a) A plan for the management of the design and construction of the
Project (the "ConstroctiOD Management Plan"), which shall includo (i) a Projeet
organizational chart, (ii) staffing :recommendations for Owner, Architect and
CoDStmction Manager, along with an explanation of the roles, responsibilities,
and authority ofeach staff'member:from each ofthe threeenti~ (iii) description
. of the various bid packages recommended for the efficient and cost efCective
bidding of the Project, inclUding the pr.ocuranent of those "general conditioDs"
items that may be efficiently aDd lawfully procured by Constmetion MaDager
directJ,; (iv) a description of the basic methods and procedures tbr coordioation
between Contractors; and (v) a system for claims aVoIdance on the Project
CODSistent with fixed plice coDSIIuCtion contraets. CODSImCtioa Manager- sbaIl
notbe responsible for the failurc.ofOwner andIo.r ArdU\eCt to adequately statfthe
Project in accordance with the apProved Construction ManagementPlan.
(b) A comprehensive master Project schedule (the "PIqiect SChedp1e")
that specifies the p-oposed stadinB and finishing dates for each task required to
complete the demolition of the existing site improvements and tho deslgo.
CODStruction and oceupancy oftha PIOjecL The Pmject Schedule shall be cJivided
into separate tasks and phases as desIrecl by Owner and sbaIl incJodo the 1asb of
Owner. Architect, Construction Manager and each CoDtractor. The Project
Schedule shall provide reasoDBble time periods for Owner reviews and approvals
where appropriate.
. (e) Based on the Arcbitect~s preliminary designs and specitlcatioos, a
preIimiDary price estimate for the design and coostruetioa. of~ ProjeCt (tho
"PreliminatY Price F8tim~, using ~ volumo or similar conceptual
estimating techniques, which shaD mdude an expenditures thatwm be required of
Owner and a reasonable allowance for Owner's contingency.
(d) A plan for the efficieat and effective communication of information
between Owner, Architect, ~on Manager and each Contractor (the
"Commtmications Plan1- The Communications Plan shall include payment
procedures, be compau.'ble with the accounting practices of Owner and shall
provide reports and docmnents ill the format and in the fteqoency required by
Owner.
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(e) A plan for managing the quality eachCon~s Work (the ·'Quality
Management Plan"); and
(t) Construction Manager undeJstands that the Own~s maximum price
for the CODStnletion of the Project is Twelve M'tllion Two Hundred Thousand and
No/l00tbs Dollars ($12,200,000.00) (the "'ProjectBud.&~.
4.4.2 Owner shall timely review and approve or .disapprove the
documents set forth above. If Owner disapproves any documenft Owner shall set forth· the
reasons therefor in writing. Construction Manager sball then revise the disapproved document as
required by the reasoos for disapproval and resubmit the revised document to Owner for
appro•.which approval sba1I not be unreasonably withheld or delayed. ThIs process shall
repeat until Ownerapproves the d<K:uments set forth above.
4.4.3 If the Preliminary Price Estimate developed pursuant to SeeIion
4.4.1(c) exceeds the Project Budget provided by Owner to Coostruction Maoager in Section
4.4.1(1), Owner may requite Constructiem Manager, with no iUcrease in the not-to-eueed
allowance for precoDStrucIion services set furth in Section 6.2.2(a) below, to (i) CODSlllt with
Owner and Architect to ideDtify cost saving measures and (ti) IISSist Arohitect in revising the
Preliminary Desip to reflect approved cost savings measures. and (iii) revise the PrelimiDary
Cost Estimate to Mftect the anticipated savings ftom approved cost savings ancasores, .,
necessary to bring the Preliminary Cost~ below tho Project Budget. Absent clear and
convincing evidence of gross -negligence, and provided CoDstruction Mauager (:()JDp1etes its 1;;':'
" obHgations under tbJs Section, CoDstmction Maoager.shall not be fingncialy -responsiblo to . ~'
Owner for the failure ofthe PrelimiDaryCost Eslimate to be within theProject Budget.
4.5 CoDstrudloD..Doaunenu PIIase
Durina the CoDstIuction Documents pbase, CoDStn1Ction Manager shall eomplete
the tbllowiDgs tasb:
4.5.1 Make TeCOIDDlcndatioDs for ravision to the Comtruction
. Management Plan and submit them to Owner for review. Revise the CoDstruction Management
Plan to induderevisions approved by Owuer.
. 4.5.2 Monitor compliance with the Project~which shall include
periodical progress reports and immediate rcpOJts of mate.tial deviations ftom the Project
Schedule for the designphase.
. 4.5.3 Review the ConstruetiOD Doemnents at appropriate intervals
during their preparation to make rec:ommendations to Owner and Architect as their
coristructabi6~, cost-effectiveness. clarity, eonsistenoy and COOldiDation. This review shall
include peerreviews by electrical. mechanical, structma1 and architectural professionals bup to
two (2) work days perdiS9ipline. .
CoNs'rRUClIONMANAoaerrAGRJ!I!MENl'(CONSTR.UCl1ONldANAGEMEHrArMsoR)
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4.5.4 ConstroctiOD Manager sbaIlt with the assistance of ArChitect,
prepare documents necessary for the clear separation of the Work into the various bid packages
as set forth in tho Construction Management Plan.
4.5.5 Co~uet such Project meetings as required for the timely
completion ofthe Project;
4.5.6 Keep and disbibute minutes as required in ConslIUCtion
ManagementPlan and Comrmmications Plan;
..... 4.5.i Coordinate traDsmittal of documents to re,gula1oJ;y agencies and
.advise Owner ofpote.ntial solutions to problems encountered;
4.5.8 Prepare value analysis studies on nuUor construction components·
as requested by Owner.
4.5.9 As soon as practical after Architectts submission of the
Construction Documents and in accordance with the Project Schedule. ConstmetioD Manager
shall submit to Ownc% a :final written estimate ofthe anticipated price for constructing the Pioject
(the "Final Coat Bstimatej. The Final Cost Bstimato sbaU be detailed and shaD be divided iDto
bid packages and wmt categories. If the FiDal Cost &timate exceeds the Muimum Price.
Owner may require Con$tnJcdon~g«,with no incIease in the not-to-exceed allowance for
pl'ClCOnSbUCtiOll services set forth in SeeIioD 6.2.2(a) below, 10 (i) GODSU1t with Owner and
.Architect to ideatify cost savings measut'eSt (n) assist .Architect in revising the Construction
DocDm.eots to reflect approved cost savings~ and (iii) rcwise the Final Cost Estimato to
ref!eq the anticipated savings :fiom approved cost savings :measures, as necessary to bring the
Final Cost Bstimate~ow tho MaxiIJIum Price. Absent clear and convinciDg evideDce of gross
neg1igeaee, aDd provided CoDstruction Manager- completes its obHgatiODS under this Section.
CoDStruction Mauger shaIi not be financially respoD81"blo to Owner for the failurc of the Final
CostBsIimato to be within tho MWmlBllPrice.
4.6 BJdcUng Phase.
4.6.1 CoDstmction Manager shall assist Owner in preparing bid'
packages contemplatedby the CoDstmcIion Mana,gemcotPlaD, preparing and placing notices and
advertiBemeIlts to'solicit bids, deHvering bid documents to blcI4aat tracking bid doemman.s and
bidders. mswering bidders questions; reviewing addenda, holding a pre-bid conference if
required, reviewing bids orproposals tor CODStrudion, and determining 1ho selected bidiJers.
4.6.2 If the iowest bids tiom qualified biddem exceeds the Maximum
Price, Owner may require Constrnction Managert with no increaso in the not-to-exceed
allowance for precoostruction servi~ set fOrth in Section 6.2.2(a) below, to (i) CODSU1t with
Owner and Architect to identify cost savingsm~ fli) assist Architect in revising the
Construction Documents to reflect approved cost savings measuteSt and (iii) rebid theW~ as
necessary to bring the Final Cost Estimate below the Maximum Price. Absent clear and
convincing evidence of gross .ncgHgence, and provided Constru.ction Manager completes its
CONS'nWCTlONMANAGEMEHr AGREEMENI'(CONS'tRUCIION MANAGEMENTADVISOR)
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obligations tmder this Section, Construction Manager shall not be financially responsible for the
failure ofthe Proj~ to bid within the Maximum Price.
4.6.3 As appropriate, Construction Manager shall bid or select the
providers of"generalconditio~ items designated for procurementby the Construction Manager
under the Constroetion Management Plan.
4.7 ConstnietloJl Pltase.
During CODStroction ofthe Project, :from commencement ofconstruction activities
until final payment to all Contractors, Construction Manager sbaIl have and perfolDl the
following duties, obligatioDB, and responsibUitie3:
4.7.1 Construction Manager shall have and perform those dutiCSt
obligations aDd responsibilities set fbrth in the CODStruetion agreements between Owner and each
Contractor (the "ConstructiQD Contracts''). Constm~on Manager hereby acknowledges that it
has received. reviewed. and. studied the fonns that Owner intends to use for the Construction
Contracts. and the same is herein ineorporated by reference. CoDstmctian Manager
aclmowledges that Owner ~y modify the Constmction CoJdracts. aDd that such modified
Construction Contracts sba1l be applicable~ this·Agreement; provided. however, to the extent
such modified CoDstruction Coatracta are materially~ inconsistent with tho terms of this
Agreement, this Agreement shall control as between Ownerand CODStn1ctionManager.
4.7.2 Construction Manager shall, as CODtemp1ated herein and in the
eo.truction Contnact, but not otherwise; act on behalf and be the agent of Owner throughout
.__. ~~_~f.~~_~l-~_._~~.ctimcti~~ nther appropriate ammmnicati~ fi:om
Owner to and each ContIactorsball be given by ConstractionMaaget.
4.7.3 CoDstnJction Manager shall JqODitot, llpdate, implement, make
recemmeudatioDs 011, and report to 0wJa on compliance with, the Ccmtroction MBnapment
Plao, Prqject Schedule andProjectBudget.
4.7.4 CoDstmcIion Manager shall conduct Project meetinp as required
for the timely completion oltho Project in aceordanco wit\J. tho Project Schedule, and shall keep
and distr.ibote miDUtes as required in the CoDstruction Mimagement PlaD and CommUDieatioDS
Plan.
4.7.S CoDstmdionMaDager shall verify that the required permits. bonds,
and iDsurancehave been obWncd.
4.7.6 Cons1roctioD Manager shall require each Contractor to prepare and
submit to CoDStmction Manager for general review a safety program md a quality assuraace
plan in conformance with the Contract Docnmenfs and tho QoaIity Management Plan.
CoDstmction Manager shaD promptly report to Owner regarding whether or not the safety
program and quality assurance plan proposed by eaeh Contractor eonfbnDs to the Contract
Docwnents the Quality Management Plan. Construction Manager shaI1 review each safety
program and each quality assurance plan to determine that the programs and plans ofthe varlOllS
CONS"JIWCOON MANAGEMENT AOItEEMENr(CoNSI'RUC11ON MANAGEMENTADwol) PADB 11
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Contractors perfonniJlg Work at the Site, as sobmi~ provide for coDrdination among the
Contracton fur the portions ofthe Work each will perform. Constroction Manager shall monitor
each Contractor's compliance with the.safety program and quality assurance plan and report to
Owner promptly conceming any deviation 1herefrom along with recommendations for
correction. -construction Manager shaU be reSponsible for coordinating the CQntractors.for each
portion oftha Work.
4.7.7 Upon receipt, Construction Manager shall carefully' review and
examine each Contractor's schedUle of values ("Schedule of Values"). together with any
supporting docmneotation or data that Owner, Construction Manager or Architect may require
from the Contmctor. The pmpose of such review and examination shan be to protect Owner
from aD UDbalanced Schedule of Values that allocates greater ,value "to certain elements of the
Work 1han is indicated by such supporting documentation or data or than is reasonable under the
circumstances. If the Schedule of Values is not found to ~ appropriate, or if tl1e supporting
dDeUmeDtation or data is deemed to be iIladequate, and unless Owner directs Construction
Manager to the contrary in writin& the Schedule ofValues shall be retomed to _0 CODtractor for
revision or SIlppOItiDgdocumentation or data. Aftennalring·such examination,utile Schedule of
Values is fomd to be appropriate as submitted, or ifnecessary, as revised, COnstruction Manager
Shall sign the SChedule of Values thereby indicating ita inbmed belief that the Schec1u1e of
Values 00DStitutes a reasouabl~ balanced basis for payment of the Contract Price to the
Contractor. Coastmction Maoaga- sbaJl not sign sochSchednle ofValues in the absence ofsuch
beJiefunless directed to do so, in writing, by Owner.
4.7.8 CoDatruction Manager sha1l promptly examine. study, approve or
otherwise reapond to each Con1Jactor's shop dmwings and other submittals. Conatmction
Maoa,ge:r's approval of such sobmiual sbalI constitute its representation to Owner that sucll
submittal is iDgeneral confounance with tho CoDstmctioD Documents, Constntttion
MaDagemeot Plan and Project Schedule. After Construction~s review, CoDstIuction
MaDapr sIia11 promptly forwaid soch submittals to Aicbitect, with CoDstnJctioo MaDager's
CClIImeotB attached, :lbr review, approval. rejection or other:response. CoDstmctlon MaDager
sbaIl~ :tbnvard' iDtbr.m8tion or actioDS received from Architect to Ihc appmprlate
Contractor.
4.7!) CoDstn1ction Manager shaD carefully observe the Work of each
Contractor whenover and wherever necessary. and shaD, at a minimum, observe Work at the
Project site DO less frequently than each standard workday. The purpose ofsuch observa1ions
shall be to determine the quality and quantity of the Work in comparlBon with the requirements
of tho CoDstruetioo Contract. In making such observations, Construction Manager shall protect
Own« from. conthmiDg deficioDt or defective Work, fiom continuing unexcused delays in the
scheduIet and from overpayment to a Contractor. Following each observation, ConstnlClion
Mauger sba11 submit a written tepOrt of sucb observation 10 Owner and Architect together with
any appropriate comments or recomm.enda1ions.
4.1.10 Construction Manager shall reject, in writin& any Work of a
Contractor that is not in compliance with the ConsImction Documents unless otherwiso directed
by Owner in writing.
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4.7.i1 COnstruction Manager shall procure, for reimbursement by Owner
pursuant to Section 6.2.3 below~ those "general conditions" items identified for procurement by
the Construction Manager in the CODStmction Management Plan.
s. SCHIDULE.
5.1 Schedule ofPerformance.
Construction Manager shall commence the perfonnanee of its obligations under
this Agl'C?elDtmt upon Owner's notice to proceed and shall diligently and expeditiously c::ontinuc
its perfonnaoce in aceordance with the Project SchCdute until all services hereunder have been
fully completed. 1b.o thne limits ~nshed by the Project Schedule are ofthe essence and shall
not be exceeded by Constmction Manager without Owoer's priorwritten consent or as permitted
in Section 5.2 below.
S.2 Delays.
IfCoDstruction MaDagcr is delayed at any time in progress of its services mder
this Agreement by aD act 01' neglect of Owner~ or an employee of.~ or of a separate
contraetor employed by Owner, or by changes in its scope ofwork, DDavoidable casualties, or
other~ beyond CoDstruction Manager's reasonable control or by other cause$ which Owner
detenDines may justifY the delay, thea the Project Schedule sba1l be.equitably adjusted for 'such
re8SOD8bIe time as Owner may determine to be appropriate tor €be extent of the delay..
Construction Maoagefs sole risht and remedy against Owner shall be 811 exteIISion of time and
, reim1mrsab1e expenses pursoaot to section 6.2 unless such delay is caused by acts of 0wDer
constituting active interfcnnco with CoDstmctionManager's~ and only to the extent
such ads cxmtitmo after Construetlon Manager fumishes Owner with wrltten DOticeof such
interfei:ence. In the event ofdelay :&om active intelfereace by Owner, C6nsUoetion Manager's
sole right and ranedy shal1 au eqUitable adjustment in its compensation pumuant to Article 1
below. '
6. COMPBNSATION
6.1 CoDstncttoDMaDapr's Fee.
.
As tw1 compeosation for Conmuction Managerts ptrlomlancc. under this
Agreement, Owner agrees to pay CoDstnJction Manager a fee of Five Hundred SeventY-four
Thousand aDd NoilOOtbs Dollars ($574,000.00) (the "Constmction Mgger's F~j plus
reimbumablo expeases set fOrth in Section. 6;2 below. For purposes of progress payments,
ConstIucti.on Manager's compensation shaD be divided into the following phases:
)
Development Strategies Phase Five Percent
Site Preparation Phase Five Percent
Pte1imiDaryDesignPhase J'tll(,'JI6Percent
CoDstructlon Documents Phase 1>eJIfYPercent
BiddingPhase FivePercent
~on Phase SixtyPercent
CONsTRUC11ONMANAOIlMBNI' AOREEMENT(CONsTRtJCIlON MAlIAGEMENT ADVISOR)
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The Construction Managers }:oo includes CoDStroction Managerts overhead, profi~ home office
expensCSt tnmsportatioo expenses and fieJd office supplies and expenses, such as
commUnications (l.e.~ telephones, ce1I phones. faCsimiles) and photocopies. The CoDstroction
Manager·s Fee also inclndes .the necessary and appropriate principa11evel management of the
Project, the efforts of the Project Manager (identified in Section 6.2 below) during the
constructionphase, and clerical support.
6.2 ReJmbun~ble Expense&.
6.2.1 Professional Staff ReImbursables. Owner shall :reimbuIse
Construction Manager for the direct personal expense (i.e., payroU plus related taxes. insurance
and customary benefits) ofcertain professional stafCwhen actively working in furtherance of the
Project. Those certain professional staffand their rates are identified below:
ProjectManager
Project Engineer
Project Superintendent
ProjectForeman
GeneIi. Bennett
Wesley Bettis;JI.
Gea1eLandon
BriaD We1naughl
Rate PerHam
$63.50
$45.90
. $40.40 '.
$22.90
"" ." ..
6.2..2 If any of the professional staff identified above leaves the
employment of CoDstruction Manager or othenvise becomes unavailable. the CoDstructiOD
Manager shall promptly submit the D8IDO, rate and qualifications of a suitable replacemeot to
0wneI' fOr approval. which approval shaD not bo~lywithheld.~MaBager
guarantees that the efforts oltho reimbursable professional staffwiD not exceed the amoun1s set
forth in subsectioas (8) below for preconstmcti.on services (i.c.~ the services speci:fical1y set fOrth
in Sections 4.2 to 4.6 above) and~n(b) below fqr CODStr1Iction servk:es (i.~ the SCIVices
specifica1ly set forth in section 4.7 above). Iftho size (LOot 8~OOO square feet). complexity (i.e.,
four stoIy~ surface perking), Owna's sdledulo (i.e.; • months Preconstruc1ion Pb8sc Services,
eighteen months Construction Phase Services), Project Budget: (ie.. S12,2OO,OOO.OO~
procurement method (i.e:, no Ions lead time and/or l'lt.PC'dited materials), and/or biddingpocess
(i.e.) two bidp~ no Iebi.ds) materially dumgcr, Owner and CousInwtion Manager agree
that the not-'to-oxceed limits set forth below~ be adjustedup or down accordiDg1y based upon
the actual JDIDl1Jer' ofbours worked in furthcmnce oftho changeby the Project Manager, Project
'Engineer, Project Superintendent, and Project Foreman.
(a) P:recoDstroctionPhase Services
An amount not-tcH:x.ceed Twenty-Dine T.bousaDd Eight Hundred
Eighteen and No/lOOtbs Dollars ($29.81UIO), which is based on
the following expected efforts over a six (6) month period for
precoDSIruction services:
CONsnucnONMAHA6EMENTAGRJ;!EMENI'(CONSTlUJC11ON MANAOEMENT ADVISOR)
NEW MElUDlAN CflYH.A1L
tI'\Dlla.NIRnI_SIIlrn......IICIl-.SZI1HIa'llloOCll!AJlY~I'lIDOI.Il238OI_.lEJIAGrtf.JIClC
Position
Project Manager
Project Engineer
Months
6
6
32
64
Ratelhour
$63.50
$45.90
Total
Cost'.
SI2,I92
$11,626
$29,818
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(b) Construction Phase Services
An amolHlt not-to-exceed Two HundredForty-nine Thousand Nme
Hundred Ninety.four and NoIl00ths DoDars ($249,994.00), which
is based on·the following expected efforts over a eighteen (18)
month period for eonstmetion services:
MonthsPosition
Project Manager
Project Engineec
Project Superintendent
Project Foreman
18
18.
18
18
HrsIMo.
32
64
173
173
Rate!hour
$63.50
$45.90
$40.40
$22.90
Total
Cost •
InCMF
$ 52»877
$125,806
$ 71.3J1
6.2.3 "Oeneral ConditioDli» Rdmbursables. Owner shall reimbwsCl
Construction Manager for the "general conditious" items designated for proconment by the
CoDstmction Manager under the Construction Management Plan at tho cost thereof ineurred by
the Constmction Maaager.
6.2.4 Records of Reimbursable Expenses. ConStruction Manager
shaD maintain full and detailed records of all reimbursable expenses and exercise such controls
as may be necessary tor proper financial management and control of the Project. Such records
shall be made available for iDapeetion by Owner during DODDal business upon three (3) days
) noJi,ce. CoDstmction Manager shall~ such records for apedod oftive (5) yeatS ftom tho
completion ottennination ofCoDstruction Managez's services under this Agreement.
. . .
...
}
6.3 Pa~Dts.
6.3.1 As a condition precedent for any payment due undea' this
Article 0, CODstmetion Manager shall submit to Owner a mon1hly appHcati.on for payment no
1ateI' thaD the fifth. day of the calendar month for services properly rendered and reimbunab1e
expenses properly inemrecl during the precediDg month. Tho CoDstrUction MaDager's Fee
eamed shall be calculated as a perceDtago of each phase completed. Reimbmsab1e axpemes
shall be separately hftmizecl and supported by invoices. tImesheets or other data substantiating
·CcmstructioD Managers right to pa)'IDeDt as Owner may reqoiro. Houdy services shan be
described with reasonable parti.cqlarity each service reodered, tho date thereof; the time
expended, and the persons rendering such service. Bach invoice shaD be Bilned by Construction
Manager, wbieh signature sh8Il constitute Construction Managers representation to Ow.ner that
(i) the services indicated hi tho invoice have reached the level stated and have been properly and
. timely~ (0') tho reimbuIsable expenses· included in tho invoiCe have been reasonably
incurred in 8CC01dance with thisA~ent or otherwise approved by Owner in writing, (iii) aU
obHgatioos of Construction Manager Covered by prior invoices have been paid in fbll, and ("IV)
the amount requested is cur.rent1y due and owing, there being no reason known to Constmetion
Manager that payment or any portion thereof should be witbhcld. Submission of CoDstroction
Manager's invoice for final payment shall further coosti.tnte Construction Manager's
representation. to Owner~ upon receipt by Owner of the amount invoiced, all obligations of
C~ctionManager to others, including its consUltants, incurred in connection with the
CONsTJWcnoNMANAGEMENT.AGRB!MENI'(CONsTRUCllONMANAOEMIiNT.ADvEo1l) PAGE 15
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Project, W1ll be paid in full. During the construction phase. Construction Manager shall present
its statement of services to Owner COIlCUlTeIltly with the approved Certificates for Payment,
when possible.
6.3.2 Owner shall pay Construction Manager sums properly invoiced
within 30 days of Owner's receipt of such. invoice. If payment is not made within· thirty (30)
days, the outStandiDgbalance shall bear interest at the rate of.75% permonthuntil paid.
7. CHANGES
Changes'in ConstIuction Maoager's services (not involving a cardinal change to
the scope of the services) may be accomplished after the execution of this Agreement upon
Owner's request or ifConstruction Managetts services arc affectedby any ofthe foUowing:
.
(a> A change in the iDstmctions or approvals given by Owner tbat
necessitate revisions to ~ouslyprepared documents or the reperformance of
previouslyperformed services;
(b) Significant change to tho ~eot, including. but not limited to size.
quality. complexity, Owner's schedule. budget orproeurement method;
(0) Con!truction Meoaaer perfmms additional services because of .
active Owner interferencepursuant to Seetion 5.2 above, or
(d) Preparation for and attendanc:o at a dispute .resoIution proceeding
or a legal procwading except where Conslmction Manager is a Part¥ thereto 01'
where the CoDstn1ctionMaDager'spertbrmanco is an issue insuchproceeding.
,Except as othawiso • tbrth in this Agreanent, if aa:y of tho above c.ircumstaDces materlaDy
affect CoDstmdion Maoager's services. Construction Manager sbeU be entitled to an equitab10
adjustment in the Scbedu1c ofPerfoonance, the CoDstruction MaDagerts Fee and/or tho not-to-
exceed limib fOr reimbursable expenses. as mutDa11y agreed by Owner and Constmction
Manager, Prior to providing any additiooal serviees. Construction Managei' sba11 notify Owner
of the proposed change in ~ces and receive Owna's approval for the chanao- Except tbr a
change di10 to the fiult ofCoDstraction Manager) a change shall entitle 0n1tr0cti0n Manager to
an equitable adjusCm.ent hl the Scbcdule ofPerfOnnance, Construction Manager's Fee and/or the
not--to-excced limits for reimbmsable expenses as mutually agreed by Owner and CoDstmetion
Manager.
S. CLAIMS.
8..1 Claims.
In the event that anyd~ dispute or other matter in guestiml between Owner
and Construction Manager arising out of or related to this Agreement or the breach hereof (a
~C1aim"») Owner and Construction Manager shall fiist endeavor to resolve the Claim tbroogb
direct discussions. Claims must be initiated by written notice. The responsibility to substantiate
CONS'J1WC'I1ONMANAGEMENfAGREEMENT (CONSTltUCUONMANAGEMEHT ADVISOll)
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, .
r - Claims rests with the party making the:Claim. Except as otherwise agreed iIi writing,
Construction Manager shan continue to diligently perform its obligations under this Agreement
and Owner shall continue to make payments in accordance with this Agreement pending the final
resolution ofany Claim. Construction Manager acknowledges that Owner's. ability to evaluate a
Claim depends in large part on Owner being able to timely review the ci:rcumstanees of the
Claim. Thecefor~ Construction Manager agrees that it shall submit a Claim to Owner by written
notice no later than twenty-one (21) calendar days after the event or the first appearcmce of the.
circumstances giving rise to t4e Oaim, and that such written notice shall set forth in detail aD
facts and circumstances supporting the Claim.
8.Z MedIation.
All Claims shall be subject to m.tion as a oondition precedent to the institution
oflega} or equitable proceedings by either party. Request for mediation shall be filed in writing
with the other party to this Agreement. The request may be made eoncummtly with the filing of
a legal or equitable proceeding~ in such event, mediation shall proceed in advance oflega( or
equitable proceediDgs, wbich shall be stayed pendingmediation for a period of60 days &om the
.date of filiiIg, UD1ess stayed for a longer period by agreement ofthe parties or court order. The
.pertiesshall endeavorto mutuaJIy agree on an~ professional mediator within 15 days
'ofthe request for mediation.. The parties sluilI endeavor to have the mediation completed within
60 clays of the request far mediation. The partifJs shall share the mediator's fee and any fi1iDg
fees equa1ly. The mediation sh&11 be held in the place where the Project is located, UD1ess
8QDther location is mutually agreed upon. Agreements reached in mediation shall be eoforceabl6
as settk:ment agreements in any court having jmisdiction thereof em.er aDd CoDstmction
Manager.agree that all parties with 8B interest in a Claimbeing mediated maybe inclvded in tho
mediation, includiDg.but not limited to, .Architect and Contractors.
. ~
9. SUSPENSION AND TERMlNA.TION
9.1 SuspeasioD by 0wBeI' For CcmveDieBee.
. Ownermay Older CoDStraCtioD Manager in writing tososp~ delay, or infermpt
~ pafotmanee ofthis Agreement. or any part tllereot for such period of time as Owner may
determine to be appropdate Cor its COIIVeIlieDc:o and not due to any .act or omission of
ConstIuition MauaF. In that cmm, CoDsIractioaManager sbaU immediately suspend, delay or
interrupt the perfbnnance of this Agreemant, or that portion of this Agreement, as ordered by
Owner. On the resumption ~fConstmction Manager's seMCe9. ConstnJdion Managers Pee and
Project Schedule shall be equitably adjusted for reasonable~ and delay resulting from any
such suspension.
9.2 TermiDa~D by Owner for ConYeDieDce.
Upon written notice. to CoDstNction Manager, Owner may, without cause,
tenninate this -Agreement. Construction Manager shall follow Owner's instructions regarding
shutdown and tennination procedures, strive to mitigate all costs and stoP the perCorm8DCC ofits
services. Upon sud1~ Construction Manager shall invoice Owner for all services
actually perfonned and any reasonable costs or expenses incurred by Construction Manager in
CONS11WCTtONMANAGEMENT AGREEMENI'(CONS'JR.licnON MANAGIMENTAIMsoR) PAm: 17
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/. connection with the tennination (such as services necessary to shutdown performance), bu! not
lost profits. unabsorbed ovedJ.ead or lostopporlunity).
9.3 TenninatioD by Owner for Cause.
If Consb:uction MaDager fails to fuUy aDd faith1U8y perform its duties and
responsibilities under this Agreement. Owner may give Co.nstruction MaDager'written notice of
such failure and Owner·s intent to terminate CoDStmctkm Manager·, services if Construction
Manager fidls to commence and diligently continue satisfactory correction ofsuch failure within
ten (10) days. IfConstmction Manager failg to commence and diligently continue satisfactory
correction of 1he failure within such lo-day·p~ Owner may terminate Construction
Manager's servkes by written notice. Upon such termination. ConstnIction Manager shall not
be entitled to fel?8ive further payment until the Project is finished. If the unpaid balance of
Constroetion Mariager's Fee exceeds costs of fini-qhing Construction Managerts semces and
other dameges incorred by Owner. such excess sball be paid to CoDstruction Manager. If such
costs an~ damages exceed the unpaid balanct\ Construction Manager shall pay the dHference to
Owner.
9.4 TermiDation by CoDStnletio:aMauger.
. Upon tea (10) days. prior wnttcla. notice to Owna', Constmction Manage&' may
terminate this Agreement if (1) the progress of tbe Project has been ,suspended by Owner for
convenience for a period of ninety (90) days through no finJlt of Constmction Manager; (h)
Owner,faiIs to pay CoDstrucIion Maoager in accordaDce with t1ds Asreemcmt and CoDstmction
Manager bas not defaulted; or (til) Owner otherwise breaches this AgNemeot or fails to pe.r:bm
its duties and responsibilities 1D1der this Apelp.ent and Owner has fiiled to 0lItC the breach or
failure to pe.rtbml within ten (10) days aft« CODSbuction Managerprovides such written notice
of the bIeach or failuro to perform to Owner. Upon sach temrinatio.D, CoDstruction Manager
shall invoice Owner fur aU services actually performed and any reascmablo costs or expeases
incmRclby CoDstmction Manager in~with the termination (such as selYices necessary
to shutdown performanco), butnot lost profits. DIIitbsoIbedoverhead or lost opportunity).
10. GENERAL PROVISIONS
10.1 Ownership o£Work Prodact.
All docomarts prepared by CoDstnJction Manager fhr the Project sha8 become
and be the sole property ofOwner, and Owner shall be deemed to be Owner ofall common Iaw~
Statutory and other reserved ti8bts thereto, inctudiAg copyrights. Construction Manager may
keeps copies ofsuch documents for its records and for its future professional endeavors.
10.1 IDsvance.
10.2.1 Errors and Omissions Liability. Omstmction Manager shall
provide en'01'S and omissions liability insurance on an aggregate limits "claimsmade" basis in an
amount DOt less than Two Million Dollars ~ooo,OOO)~ Constmclion Manager shaD either (i)
\ maintain the specified levels ofaggregate limits "claims made" insurance fur no less than three
CONSTRUCIlONMANAGEMENrAGREEMENT(CoNsT1WcnoNMANAGEMafTADWOR.)
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" ,
yeatS after completion or termination ofConstruction Managers services UDder this Agreement,
or (n) provide tail cOverage for claim~ demaodS or actions reported within six (6) years after
completion or termination of Construction Manager's senrices under this Agreement for acts or
omissionS during the tam ofthis Agreement. .
10.2.2 General Commercial Liability. Construction Manoger shall
maintain at aU times commercial general liabili1y insurance and excess liability coverage on
occmrence form basis (standard, unmodified) with products and completed operatioJJs mverage
in an 81DOlUlt not less than One Million DoDars ($i~OOO~OOO) per occurrence and Two Million
Dollars ($2,000,000) annual aggregate.
. 10.2.3 WDrker'S Compensation. Construction Maoage.t' will maintain
at all times such workers compensation and employer's liability coverage iDsurance as required
by the laws of the State in which the Project is located and any other stale in which CoDStruclion
Mauger or its employees perfbrm serJices for Owner. The policy mustbe endorsed to include a
waiverofsubrogation.
10.2.4 Additional lDsureds; Upon O~'s tequest, Constmction
Manager shaIl'have Owner and Owner's leoda', if.y~ named as additional iDsareds under aU
CoDStructioD. Manager's liability insurance poHcies (not including ettOIS and omissions and
workers' eompe.asation insurance).
10.2.5 Certificates of Jasunmce. ConsIruction Maoage'I' shall provide
certificates of iDsurance issued by the insurer to Owner for each policy required under this
SecIion 10.1 and, ifrequested by Owner, copies ofeach iDsDr8ncopolicy. Each certificate issued
to Owner shall~ tho following covenant ofthe issuer: "Should any ofthe above described
policies be cmce11ed before the expltation date 1hcreo~ the fssuinB company wiD mail 30 days
written notice to tho certificate holder."
10.2.6 CoDstruction Maaager's Consultants. Constmction Manager
shall require its CODSUlbmt8 to maintain at all times iDsonmce coverages CODSisteDt with the
coasultant's role on thoProject and reasonably acceptable to Owner.
10.3 PaymeJlt ad PcrlormaneeBcmds.
Ifand when requestedby Owner, CmIstmctionManager sbaJl provide Ownel'with
a payment and ped'onnance bond or bonds in tho amounts requested by Owner to secure the
construction~s obligatiODS he.reund«. 1'he cost of such bond or bonds shall be a
reiDibulsa'blo axpclDSO pursoant SectioiJ. 6.2.3 above.
lOA Recitals aDd Emibits.
The recitals above and the exhibits referred to in this Agreement and attached
hereto are inCOlpOI8ted into the agreement as ifset out in full in the body of tho Agreement. In
the event ofa conflict between any exhibit and tho body oftJrls Agreemeu~ the~ shall
controL
CONmlucnoNMANAOEMENTAGIW!MIM'(CONSTR.UcrION MANAGEMerTADVISOR)
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10.5 COlUlterparts; Facsimile 1'raDs~OD.
This agreement may be executed in counter'pt\l't!, each ofwhich shall be deemed
to be an origiDal, but all of which, taken together) shall constitute but one and the same
agreement Delivery of an executed counterpart of a signature page to this agreement via
facsimile transmission shaD be as effective as deHvety ofan original signed copy, provided that
an original signed copy shaJl be delivered to the party entitled thereto wIthin five (5) business
days after such facsimile transmission.
10.6 Attorneys' Fees.
In the event ofany controversy, claim or action being filed or instituted betweeQ
the parties to this agreement to enforce the tenus and conditions of this agreement or arising
from tho ble8ch ofmy provision hereo:( the prevldling party will beentitled to receive from tho
other party all costs, damag~ and expenses, indudina reasonable attorneys) fees, incurred by
the prevailing party, Whether or not such controversy or claim. is litigated or prosecuted to
judgrilent. The prevailing party wiD be that party who was awarded judgment as a result of trial
or arbitration aod~ to be theprcvailiDg partyby the judge orarbitrator. .
It.7 Gevening Law.
This agreement shall be governed by tho laws. inchJding con:fIicts ofJaws, in the
State of Idaho as an agreement between residents of the State of Idaho and to be performed
within the StateoflcJaho.
lo.s V.ae.
As a material part of the CODSideration for this agreement, each of the parties
heRto apees that in the event any legal proceediD& shall be instituted between them, such legal
. proceediIlgsbaIlbe iDsIituted in the courts ofAda County, State ofIdaho, and each ofthoparties
hereto agrees to submit to the jurisdiction ofsuch courts.
1'3 GrammatiealUsage.
In CODSIming this agreeme.ot, feminine 01' neuter pro11OUDS shall be subBtitnted for
thoseQSCI1UM in form and vice vema, plural terms sba11 be substituted for sinJUlar and singular
for phn1 in any place in which the context so requires, and the word "inclwBnj' sbaU be
construed as iftbe words "but not limited to" appear immediately thereafter.
10.10 BlndlngEffect.
This Agreement shall be binding upon and inure to the benefit of the parties
hereto and their respective hcirst legal representativest successOIS and assigos. Construction
Manager shall not assign its risbts hereunder, nor shaD it delegate any of its duties hereunder,
withOut the written consent ofOwner. Owner may assign this Agreement to any a:ffiHated entity
or to any lender providing CODS1nJction financing without Coustruction Manager's prior written
consent. Coostmction Manager agrees to execute aD~ reasonably required to facilitate
CONS'rRUCTlON MANAGa4Em'AGREI!'MENT{CoNS'TRucnoNMANAOIlMelI' ADVISOR)
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,. snch an assignment. If either party makes soch an assignment, that party shall nevertheless
remain legally responsible for an obligations under this Agreement, unless otherwise agreed by
the other party.
10.11 Beadings.
The headings contained in this agreement are for reference purposes only and
shall not in any way affi:ct the meaning orinterpretation hezeof. .
lUZ Acktitional Acts.
Except as otherwise provided hereiD, in addition to the acts and deeds recited
herein and contemplated to be perfoJm~GXecuted and!0I' delivered by tho parties, the parties
herebY agree to~ execute and/Or deliver or cause to be~ executed 8ndIor .
delivered any aDd all such fbrther~ deeds and assunmces as any party hereto may reasonably
require to ccmsummato the lIaDsaCtion contemplated hereunder. .
10.J3 TiDIe of ll'AseneL
AD times provided for in this asreemen4 or in any other document executed
he.reoDcIer, for theperfonnance ofany act will be strictly COD3tnJed,~beingofthe essence.
10.14 Notice.
All notice between tho parties shall be deemed received when personally
~ or when deposited in the United~ mail postage prepaid, registered or·c:ertified,
with return receipt~ or SfIIlt by telegmm or mai1-o-gram or by recognized courier
delivery (o.g.p~ Express. Airborne, BurIiDgton, etc.) addressed to tho parties, as the case
maybe, at the acIdreas set forth below or at such other addresses as theparties may subsequeody
dcsipatebywritte.D DOtico given in the mannerprovided in tbis $ection:
Owner:
With a copy to:
City Attomey~sOffice
CityofMeridian
CONS'l'IWCI1ON MANAGI!MENl' AGRlmMENT(CONSTRUC11ON MA)I,\GiMENTADvIsoR)
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its authorized represent~ OWner will provide .Architect 
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    OJBce ofthc CityQerk 
City of Meridian 
33 Bast Idaho Avenue 
Merictia1l. Idaho 83642-2300 
Telephone: 208-888-4433 
Facsimile: 208-884-8119 
Email: bergw@meridiancity.org 
   
   
T   lU!BI c  NA E   
 CnYl .  
. ~~1tf IIHIr~_.mu.GtOlD C 
  
 
With a copy to:
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33 East Idaho Avenue
./ Meridian, Idaho.83642-2300
Telephone: 208-898-5506
FacsiJmle: 208-884-8723
Email: bairdt@meridiancity.org
Construction Manager. GeneR. Bennett, Project Manager
PETRA INCORPORATED
9056 W. Blaclceagle Drive
Boise, Idaho 83709
. Telephone: 208-323-4500
Facsimile: 208-323-4507
Mobile: 208-86()..7531
Email: gbeonett@petraiDc.net
Patrick C. Kershisnik, Esq.
PBlRAINCORPORATIID
9056 W. Blackeag1e Drive
~ Idaho 83709
Telephone: 203-323-4500
Facsimile: 203-323-4507
Mobile: 203-860-7531
Email: pkasbisoik@petric.net
10.15 Rights and Remedies ClIDltdative.
Except U othe:rwiso apmrsly stated in this Agreement, the rights and remedies of
the parties are eumulative. and the exercise by any party of one or more of Such rights or
remedies shall not precludo the ·CItercise by it, at the samo time or diff'etent times, ofany other
rights or:remedies tbr tho same deWt or any other default by tbe·other party. In tho event ofa
definJlt, the parties have all of the dghts aod remedies aftbrded in law or in equity, except as
provided he.Eein to the COJ1trary.
10.16 ThJrd..Party BeDefidarJes.
NOthing contained herein sball create any rela1iouship (contraetua1 or otherwise)
with. or any rights in favor o( any third party. ConsIntctiOD Manager's duties ~
responsibilities shall not renew any other party, including ConstructionManger and Contractors,
&om~ duty to fully and:faitb1bl1yperform their contractual and other obJigatious to Owner.
10.17 Integration; Waivers.
This is the eotire agreemcat between the parties with respect to the matters
covered herein and supersedes all prior agreements between them. written or ma1. 'Ibis
Agreement may bemodified only in writing signed by both parties. Anywaivers hereunder must
be in writing. No waiver ofany right or remedy in the event ofdefault hereunder shall constitute
a waiverofsuch right or remedy in the event ofany subsequent default.
CONsnwCl'lON MANAGEMIlNTAG1U!EMliNT(CoNS1lU.lCl'J()N~AGEMEN1' ADVISOR)
NBwMERlDIANCnYHAu.
•.. _ ••• _ ..... __.-- _._.....C:\IlCICUNEHIS~~-.-~_.JentAGPOoI,~
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18.18 Severability.
Ifany term or provision of this agreement shaD. to any extent be·determined by a
court of competent jurisdiction to be invalid or unenforceable, the remainder of this agreement
shall not be affected thereby,· and each teon and provision ofthis agreement shall be valid and be
enforceable to the fbllest extent permitted by law; and it is the intention ofthe patties hereto that
ifany provision oftbis agreement is capable oftwo construetioDs, one ofwhich would.render the
provision void and the other ofwhich would render the provision valid, the provision shall have
themeaningwhich rendem it valid.
[end oftext]
CONS'DtUC11ONMANAOl!MEtff.AGREI:MENT(CONs'r1WC11ONMANAaEMENt ADWOR)
NEwMBlJDWf CnYHAu.
Q\DOaMI;JID_SImlllGWllIJI!iiiiiiili:lUlCAi:~_~AA.~GI'G4JlOl:
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The partieshave execnted this Agreement effective as ofthe date first set forth above.
CITY OF MERIDIAN~
an Idaho municipal corporation
Date:
. A1TEST:
WalJiam c;l Berg. Jr.
CityClerk.
Date: ~-7-t)6
PETRAlNCORPORATED~
an Idaho corporation
CONmwcrJONMANAGEMEN'T ADlEEN9rr (CONsnlucnON MANAGEMENTADVISOll)
NEwMEJUDlANCIrYHALL
Q\DIll:IIMIMrSAlID~~....-rl'UllOLlC2)lllCMR~taMGI'Ol_
PAGB24
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STATE OF IDAHO )
:ss
County ofAda )
Onthis~day of~ 2006, before me, a NotaQrPubH~ persoDally
appeared TAMMY DE WEBRD and WILLIAM G. BERG, JR., known or identified tome to be
the MAYOR and crrY CLERK, respectively. of the CITY OF MERIDIAN, who executed the
instnDnent or the person that executed the instnment ofbeha1fof said City, and acknowledged
to me that such City executed the same.
(SEAL) Notary Publicfor Idah0
d
Residing at 1YLt.~""'t"(......J"""'~'--_
Commission expimJ; to='!-It
STATE OF IDAHO )
:81
County ofAda )
On this /S-r day of~2006,beforem~ a Notary Public, personaJly
appeared JERRY S. F.RANK. known or ldenti:fied to me to be the CEO of PBTRA.
INCORPORATED, an Idaho~ who executed tho iDatroment 'or the peJSOD. that
executed the iosIIuIheat of behalf of such eorporatioD, and acknowltldged to me that such
corpmatioD. aeeoted the same.
CONS'l'RlJC'ltON~AGEMENJ' AGREEMEtff(CONsmucnoNMANA6EMENTADVISOR)
NEwMERmIANCIrYHAlL
~_~. ~_'UMUQUM:MAa.fEJlAOtOUIoC
PAGE2S
Petra50028
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Kevin Kluckhohn
From:
Sent:
To:
Cc:
Subject:
Importance:
Kevin:
Thomas G. Walker [twalker@CoshoLaw.com]
Monday, July 20,200912:00 PM
Kevin Kluckhohn
Kim Trout; Pam Carson; Mackenzie E. Whatcott
RE: City of Meridian vs. Petra
High
1
Kim's Supplemental Affidavit at paragraph 3 refers to "the foregoing correspondence to defense
counsel." What correspondence? Petra wants to have a mediation session in this matter and has
never indicated that it did not. In fact, the primary reason for the first round of discovery requests
was to obtain the information and documents needed to have a meaningful mediation.
Considering the additional documents produced by the City last week, which we are in the process of
analyzing, we are willing to vacate the hearing on the motion to compel set for this afternoon. We
do, however, continue to believe that Rule 33(a)(2) requires either a response to an interrogatory or
an objection, but not both. We can address this issue later in the litigation if mediation is
unsuccessfuI.
Let me know as soon as possible whether Kim agrees to vacate the hearing on Petra's motion to
compel and the City's motion to strike.
Thomas G. Walker
Cosho Humphrey, LLP
800 Park Blvd., Suite 790
PO Box 9518
Boise, ID 83707-9518
Direct phone: 208-639-5607
Direct fax: 208-639-5609
E-mail: twalker@cosholaw.com
Blog: www.ricolawbloq.com
From: Kevin Kluckhohn [mailto:KKluckhohn@idalaw.com]
Sent: Monday, July 20,2009 11:20 AM
To: Thomas G. Walker; Pam carson
Cc: Kim Trout; Kevin Kluckhohn
Subject: City of Meridian vs. Petra
Mr. Walker and Ms. Carson,
Please flnd attached the following documents:
1. Letter dated today to Judge Wilper;
2. Notice of Service regarding the City of Meridian's Supplemental Responses to Discovery;
3. Veriflcation to First Set of Discovery Responses;
4. Plaintiff's Supplemental Responses to Defendant's First Set of Discovery Requests; and
S. Supplemental Affldavit of Kim J. Trout in Support of the City of Meridian's Memor.,,~~ _
Opposition to Motion to Compel. EXHIBIT
a000582
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Thank you,
Kevin Kluckhohn
Assistant to Kim J. Trout
Trout.Jones.Gledhill. Fuhrman, FA
225 N. 9th St., Ste 820
Boise,ID 83702
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
kkluckhohn@idalaw.com
This message is confidential, attorney/client work product protected, and is intended only for use by the intended recipient. Any other use is expressly prohibited by law,
and any violation will result in prosecution to the fullest extent of the law. If you receive this message in error, please destroy it immediately. Thank you.
**************************************************************************************
**************************************************************************************
Confidentiality Notice:
This email and any files transmitted with it are confidential and intended solely for the use of the individual or
entity to which they are addressed. If you are not the intended recipient you are notified that disclosing,
copying, distributing or taking any action in reliance on the contents of this information is strictly prohibited. If
you have received this email in error please notify the sender and delete the email. Please note that any views or
opinions presented in this email are solely those of the author and not necessarily those ofCosho Humphrey,
LLP. The recipient should check this email and any attachments for the presence of viruses. Cosho Humphrey,
LLP accepts no liability for any damage caused by any virus transmitted by this email.
IRS Circular 230 Notice:
Any tax advice contained herein was not intended or written to be used, and cannot be used, by any other person
(i) in promoting, marketing or recommending any transaction, plan or arrangement or (ii) for the purpose of
avoiding penalties that may be imposed under federal tax law.
2
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NO·----r.Fiib~----A.M F P.M _
JUL 222009
J. l:)AVII,) NAVARRO. CI~rk
IyL.AMM
011lUTY .
KIM]. TROUT, ISB #2468
'!ROUT. JONES. GLEDHIIL • FUHRMAN, P.A
225 North 9th Stteet, Suite 820'
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Attomeys for Plaintiff
IN THE DISTRICT COURT O~THE FOURTH JUDICIAL DISTRICt OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
- THE CITY OF MERIDIAN, an Idaho
Municipal Cotporation,
PIamtiff,
v.
PETRA, INCORPORATED, an Idaho
Cotporation,
Defendant.
Case No. CV OC 09-07257
NOTICE OF SERVICE
Pursuant to the Idaho Rules of Civil.Procedute, notice is hereby given by the undersigned
.Patty-that a copy of Plaintiff's F'u:st Set of Intettogatories, Requests for Production of Documents
and Request for Admissions to Defendant Petra Incotporated was served upon the following by
First Class mail at:
Thomas G. Walker
COSHO HUMPHREY, UP
800 Patk Blvd, Ste. 790
P.O. Box 9518
Boise,ID83707-9518
Twalker@CoshoLaw.com
DATED this 22nd day ofJuly, 2009.
NOTICE OF SERVICE .1
EXHIBITIe000584
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TRour • JONES. GLEDHILL. fuHRMAN. P.A.
c:~By:, _
KimJ. Trout
Attorneys for Plaintiff
CERTIFICATE OF SERYICE
I HEREBY CERTIFY that on this 22J1d day of July. 2009. a true and correct copy of the
above artd foregoingdocument-was--forwa.rded-addressed-as-follows-in-the-mannerstated--below:----- - -
Thomas G. Walker
MacKenzie Whatcott
COSHO HUMPHREY, ILP
800 Patk Blvd.• Ste. 790
P.e. Box 9518
Boise. 10 83707-9518
Fax: (208) 639-5609
NOTICE OF SERVICE - 2
Hand Delivered
U.S. Mail
Fax
Fed. Express
Emili
D
~
D
D
D
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KIM: J. 'I'ROUT,1SB #2468
TROUT. JONES. GLEDHILL. FUHRMAN.P.A. "-_
225 North 9th Street, Suite 820 -
P.O. Box 1097
Boise. ID 83701
Telephone: (208) 331-1170
Facsitnile: (208) 331-1529
-Attorneys for Plaintiff
( ,
IN THEDISTRICf COURT OF THE FOURTH JUDICIAL DISTRICf OF THE
STATE OF IDAHO, IN AND FOR THE COl,JNTY OF ADA
THE CITY OF MERIDIAN. an Idaho
Municipal Corporation.
v.
PETRA. INCORPORATED. an Idaho
_Corporation.
Defendant
Case No. CV OC 09-7257
PLAINTIFF THE CI'I'Y OF MERlDIAN
FIRST SET OF INTERROGATORIES,
REQUESTS FOR PRODUCTION OF
DOCUMENTS AND REQUEST FOR
ADMISSIONS TO DEFENDANT PETRA
INCORPORATED
Plaintiff. by and through its counsel of record, Trout Jones Gledhill Fuhrman, P.A.. and
pursuant to Rules 26. 33. 34. and 36 of the Idaho Rules of Civil Procedure and in accordance with
the definitions and instructions set forth below. requests that the Defendant, Petta, Incorporated,
(hereinafter "Petta" or "Defendant»). answer the following Interrogatories. Requests for Production
of D()cwn~ts. and Requests for Adn1i.ssions in writing. under oath. and within thirty (30) days.
These Requests are continuing in nature and require supplementation pursuantto Idaho Rule of
Civil Procedure Rule 26(e), anytime before trial. and in n.o eveilt later than 45 days before trial.
PLAINTIFF 'tHE CITY OF MERIDIAN FIRST SET OF INTERROGATORIES, REQUES'I'S FOR
PItODUCTION OF DOCUMENTS AND REQUEST FOR ADMISSIONS TO DEFENDANT PETRA
tNCORPORATED -1
000586
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(GENERAL INSTRUCTIONS
(,
'-
Youx answers and responses must be based both on documents and/or informatio1l in youx
possession, custody, or control, and on any documents or information available to Petta,
IncoJ:Porated, (hereafter "Petta"), including documents and information in the possession of youx
agents; attorneys, accountants, or employees.
No document requested to be idrotified or produced or otherwise televant to this dispute
can be destrCiyed or disposed of by virtue of a record retention program or for any other reason. If
any document requested to be identified or produced, was but no lotlger is in youx possession.,
available to you, subject to youx control, or in existence, please state whether it is: (1) missing or lost;
. (2) has been destroyed; (3) has been transferred, voluntarily orin'tTolu11tl1rily, to otheJ:s; or' (4)
otherwise disposed of. In each instance, please explain the cifct.unstances surrounding the
authorization of such disposition or destruction, the date authorization was given, as well as the date
of destruction.
With respect to each document which is requited to be identified or produced and which
you p:resently contend you are not requited to disclose because of any ~eged "privilegeil (which you
are not presently prepared to waive), in lieu of the document identification or production called for,
please identify each such "privilegedtl document in a "privilege log" and provide the followi.1lg
information: (1) give the date of each such document; (2) identify each individual W'ho was present
when itwas prepared; (3) identify the individual or individuals responsible for pteparing each such
document; (4) identify the purpose for each such document's preparation; (5) identify each
individual to whom a copy was sent; (6) identify each individual who has seen it; (I) identify each
- ... .. .
individual who has custody of it; (8) identify each and every document which refers to, discusses,
analyzes, or comments upon it, in whole or in part, or which contains any or all of its contents; (9)
describe the format of each document (including but not limited to letter, memorandum, computer
PLAINTIFF THE CITY OF MERIDIAN FIRST SET OF INTERROGATORIES, REQUESTS FOR
PRODUCTION OF DOCUMENTS AND REQUEST FOR ADMISSIONS TO DEFENDANT PETRA
INCORPORAl'ED. 2
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database, etc.) and; (10) state the nature of the privilege(s) asserted (including but not limited to
attorney-client, work-product, etc.).
DEFINITIONS AND INSTRUCTIONS
Unless otherwise indicated, the fonowing definitions shall apply to these and subsequent
discovery requests:
1. The words "and," "and/or," "or" refers to both their conjunctive and disjunctive
meanings, beittg cotlsttued as necessary to bring within the scope of the discovery request all
information and documents which would otherwise be construed as being outside the request.
2. "Claims made by Petra" or 'IYour Claims" mean the claitns and causes of action set
forth in the Answer and Counterclaim dated May 6, 2009.
3. "Claims made by Meridian" or "Meridian's Claimsi ' ineails the dahns and causes of
action set forth in the Complaint dated April 16, 2009.
4. The terIn "communication" means any cotltact, oral or written, formal or informal,
at any time or place, and under any circumstances whatsoever, whereby information of any nature
was recorded, transmitted or transferred.
5. The term "computer" includes, but is not limited to, microchips, microcomputers
:(also known as personal computers), laptop computers, portable computers, notebook computers,
"pa1m.top computers (also known as personal digital assistants or PDAs), minicomputers, any phone
capable of receiV'in& or sending or keeping a document or communication and nlainframe
computers.
6. The term "Defendant" shall mean Petra, Incorporated.
7. "Defenses asserted by Defendant" or "Petra's Defenses" mean the defenses asserted
by Defendatlt in its Answer to Plaintiffs Complaint.
8. "Defenses asserted by Plaintiff or Meridian's Defenses" mean the defenses asserted
by Plaintiff in its Answer to Defendant's Counterclaim.
9. "Document" or "documents" means the original, all copies and drafts of papers and
writings of every kind, dese.tiption and form, whether handwritten or typed, and all mechanical,
magnetic ttledia and electronic recordings (Including but not limited to, hard" disks, floppy disks,
"compact disks, and magnetic tapes of any kind), records and data of every kind, description" and
form, and all photogtaphs of every kind, and including without limiting the genetality of the
foregoing, the following: correspondence, letters, notes,e-mails, computer files, memoranda,
reports, notebooks, binders, drawings, studies, analyses, drafts, diaries, calendars, date books,
appointment books, day-timers, intra-or inter-office communications, memoranda, reports, canceled
checks, minutes, bulletins, circulars, pamphlets, telegrams, instructions, work assignments, messages
(including reports, notes and memoranda of telephone conversations and conferences), te1~hone
PLAINTiFF THE CITY OF MgRIDIAN FIRS'!' SET OF INTERROGATORIES, R.EQUESTS FOa
PRODUCTION OF DOCUMENTS AND REQUEST FOR ADMISSIONS TO DEFENDANT PETRA
INCORPORATBD - 3 "
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statements, calendar and diary entries, desk calehdars, appointmeht books, job or transaction files,
books of account, ledgers, bank: statements, promissory notes, invoices, charge slips, W"o.tking
papers, graphs, charts, lab books, lab notes, lab joumals or notebooks, evaluation or appraisal
reports, pleadings, transcripts of testimony or other documents filed or prepared in connection with
any court or agency or other proceeding, deeds, mortgages, deeds of trust, contracts, agreements,
assignments, instruments, charges, opinions, official statements, prospectuses, appraisals, feasibility
studies, trust, releases of claims, charters, certifiCl1tes, licenses, leases, invoices, computer priilt(juts or
programs, suttl.nlari.es, audio, video or sound recordings, cassette tapes, video recorded, elecaonic or
laser recorded, or photographed infottnation. Documents are to be taken as including all
attachments~ encl(jsures and other documents that are attached to, relate to or refer to such
document&,
10. The term "electronic data" means the original (or identical duplicate when the
original is not available) and any nonidentical copies (whether non-identical because of notes made
oil copies or attached comments, annotations, marks, transmission notations, or highlighting of any
kind) of writings of every kind and description whether inscribed by mechanical, facsimile,
electronic, magnetic, cligitalor other means. Elecaonic data includes, by way ofexatnple only,
computer programs (whether private, commercial or· work-in-prog.ress), progra.m.tnU1g notes or
instructions, activity listings ofelectronic mail receipts and/or transmittals, output resulting from'the
use of any software program, including word processing documents, spreadsheets, database files,
charts, graphs and outlines, electronic mail, operating systems, source code of all types, peripheral
drivers, PDF files, batch files, ASCII files, and any and all miscellaneous files and/ot file fragments,
-regardless of the media on which they reside and regardless of whether said electronic data consists
in an active file, deleted file or file fragment. Electronic data includes any and all items stored on
computer fil.emones, hard disks, floppy disks, CD-ROMS, remo~able media such as ZIP disks, Jaz
."cartridges, Bernoulli Boxes, and their equivalent, magnetic tapes of all types, microfiche, punch
.cards, punched tape, computer chips. including but not limited to EPROM, PROM, RAM and
-~OM, on or in any other vehicle for digital data storage afld/or transmittal. The term elecaocic also
includes the file, folder tabs and/or containers and labels appended to OJ: associated with, any
physical storage device associated with each original and/or copy.
11. The tenn "electronic fonnat" means "electronic data" generated by a i'computer."
12. "Identify" when used with respect to a document, item or thing means to provide
the following information relating to such document, item or thing:
A description of the nature and contents of the docurilent in such a manner that the
custodian of the document would be able to locate it in response to a subpoena or request
for product; .
The date the document was made or entered into and· the name, address, telephone
ilumber. occupation, job title and employer of each person whose testimony could be used
to authenticate such document and lay the foundation for its introduction into evidence;
The identity 6f the person(s) to whom the document was sent, and who received each
and every copy of the document; and
The name. address, telephone number, occupation, job tide, and employer of the
present custodian thereof.
13. The tenn Itldentify" when used in reference to any electrocic data or electronic
media, means to state the software and/or operating system under which the data was treated. tide
PLAINTIFF THE CITY OF MERIDIAN FIRST SET OF INTERROGATORIES. REQUESTS FOR
P:R.ODUCTION OF DOCUM£N1'S AN'D'REQUEsT FOR ADMISSIONS 1'0 DEFENDANT PETRA
INCORPORATED·4
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and author, the type of data (ie., word processing documents, spreadsheet, database, application,
program, etc.), file formats such data can be converted into, all other necessary information to
identify and access such data, and its present or last known location or custodian. If any such
electronic data was, or no longer is, in the possession, custody, or conttol, state what disposition was
made of it and the reason for such disposition.
14. The term "Identifyll when used with respect to a person that is not a natu!al person
means, to the extent applicable, to provide the same information required as though the entity were
a natural person and:
The nature of the entity; and
The identity of the person or persons who are its partners, owners, or hold
controlling interests.
15. The term "Identify" when used with respect to a fact or allegation means that you
provide a full and complete description of the fact or allegation, whether you admit that the fact or
allegation is ttue, correct and complete, and if you do not so admit, describe fully the reason or
reasons why you do not or cannot so admit that the fact or allegation is ttue, cortect and complete.
16. "Identify" when used with respect to a natural person means that you provide the
following information with respect to the person:
The name;
The residence address and telephone numbet; and
The name of employer or business with whom the person was associated and the
person's tide and position at the time relevant to the identification.
17. "Including" means including, but not limited to the specific items identified aftet the
word "including."
18. "Intta-company" shall mean any document by or between any officer, any present
.and former employees, any person acting or purporting to act on Petta's behalf, agents,
representatives, personnel, attorneys, accountants, consulbnts, experts, investigators, independent
contractors, or contractors and any persons identified herein.
19. "Meridian" means The City ofMeridian, the Plaintiff.
20. The term "person" means a natural person, or an entity, including but not limited to
partnerships, limited liability companies, corporations, or ttusts. The term "person" includes any
individual or entity capable of holding a legal or beneficial interest in property.
21. "Petra" means Petta, Incorporated, the Defendant.
.22. ''Plaintiff' mearts The City of Meridian "Meridianll •
23. "Produce" means to provide the originals or, if the originals are not available, true,
correct, complete and legible Bates numbered copies of each and every document identified by You.
24. ''Project'' shall mean Owner desire to abate and demolish the existing sttuctures on
the Sire and develop a new city hall facility thereon consisting of a four story structu!e with
pLAINTIFF THE CITY OF MERIDIAN FIRST SET OF INTERROGATORIES. REQUESTS FOR
PRODUCTION OF DOCUMENTS AND REQUEST FOR ADMISSIONS TO DEFENDANT PETRA
INCORPORATED - 5
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(approximately 80,000 square feet of standard Class A office space and related improvement with
surface parking.
25. The words "relate to" or "relating to" mean and include the following terms: regards.
describes. involves. compares, correlates, mentions. connected to, refers to. pertains to. contradicts.
or compromises.
26. The term "relevant periodit or "relevant period of time" means the period
commencing on January 1, 2006. and continuing to the present.
27. ''YOU," "your," "yours." shall mean Petra or any person acting or purporting to act
on Petra's behalf. including without limitation. all present and former employees. officers. agents.
:tepresentatives. personnel. attomeys, accountants. consultants, experts. investigators, independent
contractors, or other persons. .
28. "Construction Management Agreement." "the Agreement," "Agreement" shall mean
the specific written agreement between the City of Meridian and Petra Incorporated for the New:
Meridian City Hall dated August 1.2006. . .
29. State the basis" for a claim, allegations or denial means to provide the complete
factual summary of each of the elelitents of the eWm. allegation, or denial. The sUtntnary should
chronologically describe each.and every fact, action, and occurrence that related to the particular
claim, allegation or denial. In describing each such fact, action, and occurrence, (i) do so in
-accordance with the definitions of these terms set forth herein, (ii) identify each individual, entity,
and organizational unit claimed to be involved therein, and (ill) in each instance, identify the source
from which the info:tmation set forth in your response with respect to that particular fact, action.
occurrence. document, individual, entity. and/or organizational unit, was obtained.
30. In the event you assert any fo:t1n of objection or privilege as a ground for not
answering an Interrogatory or any part of an Interrogatory, set forth the legal grounds and facts
upon which the objection or privilege is based. If the objection relates to only part of the
Interrogatory, the balance of the Interrogatory should be answered in full.
31. Defendants. pursuant to Rule 34 of the Idaho Rules of Civil Procedure, request the
production for inspection and copying of the documents within the time provided by law. In lieu of
production, Plaintiffs may provide copies of such documents within the time provided by law.
pLAIN'rlW THE CI'l'Y OF MERIDIAN FIRST SET OF INTERROGATORlES,REQUESTS FOR
PRODUCTION OF DOCUMENTS AND ltEQUEST FOR ADMISSIONS TO DBFItNDANT PETRA
INCORPORATED - 6
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INTERROGATORIES
INTERROGATORY NO.1: Identify each and every person known to Petra who has
infon.nation regarding anything having to do with (a) the Claims made Meridian, (b) the Defenses
asserted by Petra, (c) the Claims made by Petra, and (d) the Defenses asserted by Meridian, whether
oral, tvritten or r~orded; stating in complete detail as to each such person: (i) full name, home
address, business address and telephone number; and (ii) substance of the information ofwhich they
may have knowledge.
INtERROGATORY NO.2: Identify each and every person known to Petra who has given
a statement, affidavit or declaration re~ding anything having to do with (a) the Claitns made by
Meridian, (b) the Defenses asserted by Petta, (c) the Claims made by Petta, and (d) the Defenses
asserted by Meridian. whether oral, written or recorded; stating in complete detail as to each such
.,person: (i) full nattle, home address, business address and telephone number; and (ii) substance of
the information ofwhich they may have knowledge.
. .INtERROGATORY NO.3: Identify each and every investigation and/or interview and/or
accounting with respect to (a) the Claims made by Meridian, (b) the Defenses asserted by Petta, (c)
the Claims made by Petra, and (d) the Defenses asserted by Meridia.n undertaken by You; identify
the reasons why each such investigation and/or interview and/or accounting was undertaken;
identify the dates of each such investigation and/or interview and/or accounting; identify the person
who was responsible for each investigation and/or interview and/or accounting; identify the manner
in which each investigation and/or interview and/or accounting was pursued; identify the findings
of each investigation and/or interview and/or accounting; and identify each and every document,
tape, transcript, memorandum, or correspondence relating to each such investigation and/or
interview and/or accounting, as well as the location of each document.
PLAINflFF THE CITY OF MERIDIAN FIRST SET OF INTERROGATORIES, REQUESTS FOR
PRODUCTION OF DOCUMENtS AND REQUEST FOR ADMISSIONS TO DEFENDANT PETRA
INCORPORA'I'ED ~ 7
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INTERROGATORY NO.4: Identify each and every written and oral agreement by and
between Petta and Meridian entexed into during the relevant period of time with respect to (a) the
Claims made by Meridian, (b) the Defenses asserted by Petra, (c) the Claims made by Petra, and (d)
the Defenses assexted by Meridian.
INTERROGATOR.Y NO.5: Identify each and every written communication and each and
every oral conununication for which there is a record (i.e. eithet a written record or a voice
recording) by and between. Meridian and Petra exchanged during the relevant period of time with
respect to (a) the Claims made by Meridian., (b) the Defenses asserted by Petta, (c) the Claims made
by Petra, (d) the Defenses asserted by Meridian in this action.
INTERROGATORY NO.6:
Petra in this action.
<"-INTERROGATORY NO.7:
asserted by Petra in this action.
INrERROGATORY NO 8:
Identify each and every fact that supports the Claims made by
Identify each and every fact that supports the Defenses
Identify each and every application of law to fact that
supports the Claims made by Petra. in this action.
INTERROGATORY NO.9: Identify each and every application of law to fact that
supports the Defenses asserted by Petra. in this action.
INTERROGATORY NO. 10: Identify each and evety investigation by any federal or state
govetntnental agency of which You have been the subject of since January 1, 1999.
INTERROGATORY NO. 11:
party sinceJanuary 1, 1999.
INTERROGATORY NO. 12:
Identify each and every lawsuit in which Petra has been a
Please set forth and describe with particularity each fact,
document and correspondence that Petra. contends, if any, that Petra prepared a demolition plan,
PLAINTIFF THE CITY OF MERIDIAN FIRST SET OF INT"ERROGATORIES, REQUESTS FOR
PRODUCTION OF DOCUMENTS AND REQUEST FOR AJ)MISSIONS TO DEFENDANT PETRA
INCORPORATED - 8
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and the Plaintiff approved said demolition plan as required by Article 4.3 of the Construction
Management Agreement.
INtERROGATORY NO. 13: Identify each and every person responsible for providing
accounting services to or for Petra during the relevant period of time, which services were in any
way related to the Project.
INTERROGATORY NO. 14: Identify each and every document, not identified in yow:
responses above, of any kind or nature whatsoever regatding (a) the Claims made by Meridian, (b)
the Defenses asserted by Petta., (c) the Claims made by Petta., and (d) the Defenses asserted by
Meridian in this action and please provide the l1a.me and address of each person who has custody of
each such docutnent.
INTERROGATORY NO. 15: Identify each and every person Petra expects to call as a fact
witness at any hearing or at trial, stating in detail as to each such person: (a) full name, home address,
business address and telephone number and (b) substance of the expected testimony.
INTERROGATORY NO. 16: Identify each and every person Petta expects to call as an
expert witness at any hearing or at trial, stating in detail as to each such person: (a) full name, home
address, business address and telephone number; (b) educational backgtound; (c) experience in the
matter to which he is expected to testify; (d) subject matter on which he is expected to testify; ( e)
substance of the facts and opinions to which he is expected to testify and a summary of the grounds
for each opinion; and (I) manner in which such expert becalne familiar with the facts of this case.
INTERROGATORY NO. 17: Identify each and every exhibit Petta intends to introduce at
the trial of this case or at any hearing or during the cow:se of any deposition to be conducted in this
. . .
acttol1 identifying each such exhibit by author, date, and subject matter.
INTERROGATORY NO. 18: Please set forth with pa,rttcu1arity each fact and document,
including but not limited to the date(s) and description(s) of services perfotIlled by Petra or Petra's
PLAINTIFF THE CITY OF MERIDIAN FIRST SET OF INTERROGATORIES, REQUESTS FOR
PRODUC'l'ION OF DOCUMENTS AND REQUEST FOR ADMISSIONS TO DEFENDANT PETRA
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agents whereby Petta monitored, updated, implemented, made recomttlendatiolls and l'eported to
Plaintiff the compliance with the Consttuction Management Plan, Project Schedule a1ld Project
Budget as required by Article 4.7.3 of the Construction Management Agreement.
INTERROGATORY NO. 19: Please set forth and descnbe with particularity each fact and
docnment, including but not limited to the date(s) and description(s) of services performed by Petta
or Petra's agents in accordance with Article 4.7.9 of the Construction Manageme1lt Agreement.
Specifically describe the actions taken by Petta or Petta's agents in protecting Plairttiff from
"continuing deficient or defective Work. .." as required by said Article.
INTERROGATORY NO. 20: Please identify each and every written agreeme1lt by and
between Meridian and Petra entered into during the relevant period of time with respect to (a) the
Claims made by Meridian, (b) 'the Defenses asserted by Petra, (c) the Claims made by Petra, and (cl)
the Defenses asserted by Meridian.
IN'I'ERROGATORYNO.21: Please identify each and every oral agteement by and between
Meridian and Petra entered into during the relevant period of time with respect to (a) the Claims
made by Meridian, (b) the Defe1lses asserted by Petta, (c) the CWms made by Petra, and (d) the
Defenses asserted by Meridian.
INTERROGATORY NO. 22: Please identify each and every written communication a1'ld
each and every oral communication for which there is a record (i.e., either a written record or a voice
recording) by and between Meridian and Petra exchanged during the relevant period of time with
respect to (a) the Claims made by Meridian, (b) the Defenses asserted by Petra, (c) the Claims made
by Petta, (d) the Defenses asserted by Meridian in this action.
INTERROGATORY NO. 23: Please identify ea.ch and every person respotlsible for
providing accounting services to or for Petra during the relevatlt period of time in any wa.y related to
Petta's work under or pursuant to the Construction Management Agteement.
PLAINTIFF THE CITY OF MERIDIAN FIR.ST SET OF INTERROGATORlES, REQUESTS FOR
PRODUCTION OF DOCUMENt'S AND REQUEST FOR ADMISSIONS TO DEFENDANT PETRA
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INTERROGATORY NO. 24: . Fot the period of Novetnbet 5, 2007 to present please
identify each and every written and oral discussions Petta patticipated in between Petta or any Petta
agent and Meridian regatding the matters claimed by Petra in Change Order #2. For each written or
oral discussion, please provide the date of discussion; identify all participants, list any documents
evidencing said discussions and identify the substance of the discussion.
...... INTERROGATORY NO. 25: For the period August 1, 2006 through present please identify
each every decision required to be made by Meridian for which the Construction Manager was
required to notify the Owner under Article 2.2 of the Agreement. For each such decision requiring
notification please identify the substance of the notification, date of the notification, any docUfilent
used for notification and all replies, if any, from Meridian.
INTERROGATORY NO. 26: Please set forth with particularity each fact and document,
including but not limited to the date(s) and description(s) of services performed by Petta or Petta's
agents whereby Petta claims it performed under Article 7 and 7(a) and (b) of the Agteement.
INTERROGATORY NO. 27: Please set forth and describe with particularity each fact and
docUfilent, including but not limited to the date(s) and description(s) of services performed by Petta
or Petta's agents for which Petra claims materially increased the amount of, or cost of, Petta's
services.
INTERROGATORY NO. 28: Please set forth and describe with particularity each fact and
document, including but not limited to the date(s) and description(s) of the alleged active
interference of or by Meridian during the course of the Project.
INTERROGATORY NO. 29: Please list any and all services, including but not limited to,
the date(s), name of person(s) performing service and description(s) of said services performed by
Petta or Petta's agents in compliance with Article 4.5.3 of the Agreement as the review of
Construction Document(s) at appropriate intervals during their preparation to make
PLAINTIFF THE CITY OF MERIDIAN FIRST SE'l' OF INTERROGATORIBS, R:EQUES'l'S FOR
PROl)UCTION OF DOCUMENTS AND REQUES'l' FOlt ADMISSIONS TO DEFENDANT PETRA
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recommendations to Owner and Architect as to the consttucta.bility, cost-effectiveness, clarity,
Cbnsistency and coordination of Construction Documents.
INTERROGATORY NO. 30: Please list any and all setvices, including but not limited to,
the date(s), name of person(s) petforming service and description(s) of said services performed by
Petta. or Petta's agents in compliance with Article 4.5.8 of the Agreement as the preparation of value
analysis studies on major construction components.
INtERROGATOR.Y NO. 31: Please list any and all serrices, including but not limited to,
the date(s), name of person(s) perfo:rming service and description(s) of said services performed by
Petta or Petra's agents iderttified as "genetal conditiClns" specifically identified as items designated
for procurement by the COf!Struetion Manager in the Construction Management Plan
INTERROGATORY NO. 32: Please set forth and describe with particulatity each fact that
;supports yOUt claim for any damages in this tna.ttet, including how you attived at these damages, the
calculation for the same, and identify any and all documents that support yoUt claim for damages.
INTERROGATORY NO. 33: Please set forth and describe with particularity each fact,
document, and correspondence that Petra contends, if any, that Petta examined the Plaintiffs
Criteria, prepared and submitted to Plaintiff a written report as requited by Article 4.2 of the
Agreement.
INTERROGATORY NO. 34: Please set forth and describe with particularity each fact and
document, including but not limited to the date(s) and description(s) of services performed by Petta.
or Petra's agents in compliance with Article 4.4 of the Agreement, specifically the creation and
submission of the Construction Management Plan.
INTERROGATORY NO. 35: Please set forth and describe with particularity each fact and
document, including but not limited to the date(s) and description(s) of services performed by Petra
PLAINTIFF 'fHE CITY OF MERIDIAN FIRST SE'I' OF INTERROGATORIES, REQUESTS FOR
PRODUCTION OF DOCUMENTS AND REQUES'i' FOR ADMISSIONS TO DEFENDANT PETRA
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or Petra's agents in compliance with Article 4.4 of the Agreement, specifically the creation of a
"comprehensive master Project schedule:'
INTERROGATORY NO. 36: Please set forth with particu1a.rity each fact and document,
including but not limited to the date(s) and description(s) of services performed by Petra or Petra's
agents in compliance with Article 4.4 of the Agreement, specifically the development of the
"Prellininary Price Estimate."
INTERROGATORY NO. 37: Please set forth with particularity each fact and document,
including but not limited to the date(s) and description(s) of services performed by Petra or Petra's
agents in compliance with Article 4.4 of the Agreement, specifically the development of the «Quality
Management Plan" as set forth in Article 4.4.1 (e) of the Agreement.
IN'rERROGATORY NO. 38: Please set forth with particularity each fact and document,
,including but not limited to the date(s) and description(s) of services performed by Petra or Petra's
agents in compliance with Article 4.5.9 of the Agreement, specifically the submission of the "Pinal
Cost Estimate" to the Plaintiff, and describe the steps taken by Petra or Petta's agents with respect
to identifying cost savings measures, revising the Const:l:uction Documents (as defined in the
Agreement), revise the Final Cost Estimate to reflect anticipated savings from the cost savings
measures.
REQUESTS FOR PRODUCTION
REQUEST FOR PRODUCTION NO.1:
of the interrogatories served on you in this action.
REQUEST FOR PRODUCTION NO.2:
All documents either used to respond to any
All documents relating to the Project 10
Petra's possession as identified in Article 2.4 of the Const:l:uctioil Management Agreement.
REQUEST FOR PRODUCTION NO.3: All documents relied upon by any expert that
you intend to use in this matter and all documents evidencing the qualifications, opinions, testimoily,
PLAINTIFF THE C1TY OF MERIDIAN FIRST SET OF INTERROGATORIES, REQUESTS FOR
PRODUCTION OF DOCUMENTS AND REQUEST FOR ADMISSIONS TO DEFENDANT PETRA
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and underlying facts and data that support said opinions and testimony for any expert that you
intend to use in this matter.
REQUEST FOR PRODUCtION NO.4:
interrogatories setVed on you in this action.
REQUEST FOR PRODUCtION NO.5:
for compensation for Change Order #1.
REQUEST FOR PRODUCtION NO.6:
for compensation for Cha.t1ge Order #2.
All documents identified in your responses to
All documents which support Petta's request
All documents which support Petta's request
REQUEST FOR PRODUCTION NO.7: All documents reflecting any calendat, notes, or
jOurnals maintained by Petra, Petta's employees, or Petta's Agents from August 1, 2006 throu@1
.,present. .
,REQUEST FOR PRODUCTION NO.8: All docwnents reflecting any conununication between
Petta and Petta's agents that relates to the construction of the ''Project'' as defined in Recital B of
the Construction Management Agreement.
REQUEST FOR PRODUCtION NO.9: All documents re£lectin~ any cOtn1I1unication between
Petta and the Plaintiff that relates to the construction of the "Project" as defined in Recital B of the
Construction Management Agreement.
REQUEST FOR PRODUCtION NO. 10: All documents reflecting any conununication
between Petra or Petta's agents and LCA Architects that relates to the construction of the ''Project''
as defined in Recital B of the Construction Management Agreement.
REQUEST FOR PRODUCTION NO. 11:All video or audio recordings and all photographs
relating to the construction of the ''Project'' as defined in Recital B of the Construction
Management Agreement.
PLAINTIFF THE er'1'Y OF MERIDIAN FIRST SET OF INTERROGATORIES, REQUESTS FOR
PRODUCTION OF DOCUMENTS .AND REQUEST FOR ADMISSIONS '1'0 DEFENDANT PETRA
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(REQUEST FOR PRODUCTION NO. 12:
(
All documents reflecting any admission,
misrepresentation, or statement allegedly made by the City.
REQUEST FOR PRODUCTION NO. 13: All documents relating to any written report
including the development, creation, communication, and understanding of the "Owner's Criteria"
and "identifying any design. construction, scheduling. budgetary, operational or other problems or
recommendations that my result from Owner's Criteria" pw:suant to ?r in any way related to Article
4.2 of the Agreement.
REQUEST FOR PRODUCTION NO. 14: An documents relating to the development,
creation, communication, and review of Petta's written plan for demolition, including Plaintiff's
approval artd notice to proceed, putsuant to or in any way related to Article 4.:l of the Agreement.
REQUEST FOR PRODUCTION NO. 15: All documents relating to the development,
.creation, cOmlllunication, and review of the 'CCortsttuction Martagement Plan" purSuailt to, or in any
way related to, Article 4.4.1(a) of the Construction Management Agreem~t, including. but not
limited to, the Construction Mana.gement Plan.
REQUEST FOR PRODUCTION NO. 16: All documents relating to the de"\Telopment,
creation, communication, and review of the Project Schedule pursuant to, or in any way related to,
Article 4.4.1 (b) of the Construction Management Agreement.
REQUEST FOR PRODUCTION NO. 17: All docum.ellts relating to the development,
creation, cOmlllunication, and review of the c'Preli.minary Price Estimate" pursuant to, or· in any way
related to, Article 4.4.1 (c) of the Construction Management Agreement.
REQUEST FOR PRODUCTION NO. 18: All documents relating to the development,
creation, communication, and review of the cCCottttnunications Plan" pursuant to, or in any way
related to, Article 4.4.1 (d) of the Construction Martagement Agreement.
PLAINTIFF THE CITY OF MERIDIAN FIR.sT SBT OF INtERROGATORIES, REQUESTS FOR
PRODUCTION OF DOCUMENTS AND REQUEST FOR ADMISSiONS TO DEFENDANT PETRA
INCORPORATED -15
000600
  
          
        
            
           
   ,         
                
    
           
            
          '         
           
 o muni      "Const uct    r ua.1      
         emel:lt, ,   
      
           
                
        
      n      
 o muni      '' r i          
          
           
      " ommunicati         
        n   
      a   l' l    
          
  
REQUEST FOR PRODUCTION NO. 19:
(
All documents relating to the development,
creation, communication, and review of the "Quality Management Plan" pursuant to, or in any way
related to, Article 4.4.1(e) of the Construction Management Agreement.
REQUEST FOR PRODUCTION NO. 20: All docwnents relating to the identification of
cost saving measures, revision of Preliminary Design to reflect approved cost saving measures, and
revision of the Preliminary Cost Estimate pursuant to, or in any way related to, Article 4.4.3 of the
Construction Management Agreement.
REQUEST FOR PRODUCTION NO. 21: All doeutnents detailing or identifying the
required review of Construction Documents and any recotwnendations ma.de to Ownet and
Atchitect, pursuant to. or in any way related to, Article 4.5.3 of the Agreement, including any peet
review by "electrical, mechanical, structural and architectural professional for up to two (2) work
days per discipline" for "constructability, cost-effectiveness, clarity, consistency and coordination.'>
REQUEST FOR PRODUCTION NO. 22: .All meeting minutes pursuant to, or in any
way related to, Articles 4.5.5 and 4.5.6 of the Construction Management Agreement. Please
specifically identify and produce all:
a) Petra intra-company meeting minutes, or Petra intra-employee notes, or Petta intra-
management notes, or intra-company e-mails;
b) Petra and LCA meeting minutes, notes ot e-mail;
c) Petra and Prime Contractors meeting minutes. notes or e-mail;
d) Petra and DEQ meeting minutes, notes or e-mail;
e) Petra and EPA meeting minutes, notes or e-mail;
f) Petra and City meeting minutes, notes or e-mail; and
g) Petta and any other person or entities meeting minutes. notes or e-mail.
PLAINTIFF TaE CITY OF MERIDIAN FIRST SET OF INTERROGATORIES, REQUESTS FOR
PRODUCTION OF DOCUMENTS AND REQUEST FOR ADMISSIONS TO DEFENDANT PETRA
INCORPORATED -16
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(REQUEST FOR PRODUCTION NO. 23: All doeutllertts relating to the development,
creation, communication, and review of any Value Engineering performed by Petra or Petra's agents
pursuant to, or in any way related to, Article 2.5 of the Construction Management Agreement.
Specifically identify all communications between Petta and any Prime Contractors or between Petra
and the Plaintiff. Also specifically identify and produce all value engineering reconunendations
made by Petra to the Plaintiff.
REQUEST FOR PRODUCTION NO. 24: Identify and produce all documents relating to
the development, creation, communication, and review of any budget or price estimate for the
Project.
REQUEST FOR PRODUCTION NO. 25: Identify and produce all Pay Applications and
any and all supporting documentation in any way related to the Project.
.REQUEST FOR PRODUCTioN NO. 26: Identify and produce the following:
a) All Petra payroll documents in any way related to the Project;
b) All Petra Time cards in any way related to the Project;
c) All Petra Payroll reports in any way related to the Project;
d) All Petra Personnel resumes and qualifications in any way related to the Project;
e) All Petra Personnel cost information in any way related to the Project; and
f) All Petra Payroll plus specific burden costs in any way related to the Project
REQUEST FOR PRODuctION NO. 27: Identify and produce any and all daily or
weekly diaries or reports; all daily or weekly schedules; all project schedules and all Gantt charts; all
phone documents; and all electronic correspondence, including e-mails as a Bates Numbered
production and in electronic fonnat.
REQUEST FOR PRODUCTION NO. 28: Please produce copies of any certificate of
insurance for Errors and Omissions policy in any way pertaining to The Project
PLAINTIFF THE CITY OF MERIDIAN FIRST SET OF INTERROGATORIES, REQUESTS FOR
PRODUCTION OF DOCUMENTS AND REQUEST FOR ADMISSION'S '1'0 DEFENnANT :PETRA
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REQUEST FOR PRODUCTION NO. 29:
way related to the Project.
REQUEST FOR PRODUCTION NO. 30:
(
Please produce any and all daily reports in any
Please produce" all suppo.rting documents that
specifically quantify the alleged materially increased services provided by Petta as identified in
Interrogatory No. 27.
REQUEST FOR PRODUCTION NO. 31: Please produce all supporting documents that
specifically quantify the increased the services allegedly provided by Petta due to alleged active
interference by Meridian as identified in Intettogatoty No. 28.
REQUEST FOR PRODUCTION NO. 32: Please produce an dectronic copy -of the
Expedition database and any/all other database(s) created and used for the Project.
REQUSST FOR PRODUCTION NO. 33: Ple1se produce all LEEO related documents
:including but llot limited to photographs and documents in any way related to LEED criteria or
eligibility.
REQUEST FOR PRODUCTION NO. 34: Please produce the originals or, if the originals
are not available, true, correct, complete and legible Bates numbered copies of each and every
document identified by You in, or related in any way to, Your answers and responses to the
foregoing interrogatories and in Your responses to the following requests for admission. Production
of dectronic data or dectronic media shall include procluctioll of each and every document in its
native format, with original Metadata intact and unaltered, on portable mediat, such as CD ROM.
This request includes residual electronic data and electronic data on backup tapes or other media.
REQUEST FOR PRODUCTION NO. 35: Please produce the originals or, if the originals
are not available, true, correct, complete and legible Bates numbered copies of each and every
document that refers or rdates in any way to (a) the Claims made by Meridian, (b) the Defenses
asserted by Petta, (c) the Claims made by Petra, and (d) the Defenses asserted by Meridian in this
PLAINTIFF THE CI'l'Y OF MERIDIAN fIRST SBT OF INTERROGATORIES, REQUESTS FOR
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action. Production of electronic data or electronic media shall include production of each and every
document in its native format, with original Metadata intact and unaltered. on portable media, such
as CD ROM. This request tticludes residual electronic data and electronic data on backup tapes or
other media.
REQUEST FOR PRODUcrION NO. 36: If yow: response to any of the following
Requests for Ad.nrissions is a denial. please produce all documents that support your denial.
Production of electronic data or electronic media shall include production of each and every
document in its native format, with original Metadata intact and unaltered. on portable media, such
as CD ROM. This request includes residual electronic data and electronic dllta on backup tapes or
other media.
REOUESTS FOR ADMISSION
,REOUEST FOR ADMISSION NO.1: Petra and the Meridian entered into the written
ConsttuctionManagetnent Agreement dated August 1. 2006 r'Agreement").
.R.EQUEST FOR ADMISSION NO.2: The Defendant's Counsel. Mr. Walker received the
letter dated Apri120. 2009 from Mr. Trout.
RSQUEST FOR ADMISSION NO.3; The Defendant's Counsel. Mr. Walker received the
Exhibit A attachment to the letter dated April 20. 2009 from Mr. Trout. A copy of Exhibit "A" is
attached hereto for Petra's review.
REQUEST FOR ADMISSION NO.4: The Defendant's Counsel. Mr. Walker received the
Exhibit B atta(;hment to the letter dated April 20. 2009 from Mr. Trout. A copy of Exlubit "B" is
attachedherero for Petta's review.
REQUEST FOR ADMISSION NO. 5..t The Defendant's Counsel, Mr. Walker replied to Mr.
Trout's April 20. 2009 letter by a letter dated June 10. 2009.
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( .
.,
Petra has not promed to Meridian a copy of the file
folder, and its contents, labeled "Bidding Info #3b" contained within the box labeled ''Meridian City
Hall #060675 owner testing" in conjunction with Mr. Walker's June 10, 2009 transmittal letter.
REQUEST FOR ADMISSION NO.7: Petra has not provided to Meridian a copy of the file
folder, and its contents, labeled ''Engineer - Geotechnical report #4e" contained within the box
labeled "Meridian City Hall #060675 owner testing" in conjunction with Mr. Walker's June 10, 2009
transmittal letter.
REOUEST FOR ADMISSION NO.8: Petra did not make, keep, and has not produced any
hand written.notes relating to the ''Project Budget" in conjunction with Mr. Walker's June 10,2009
ttansmittalletter.
REOUEST FOR ADMISSION NO.9: Petra did not make, keep and has not produced, any
.;hand written notes relating to the "Project Schedule" in conjunction with Mr. Walker's June 10,
2009 transrnittalletter.
. ·REQUEST FOR ADMISSION NO. 10: Petta did not make, keep and has not produced any
hand written notes relating to the "Mayors Building Committee meetings" in conjunction with Mr.
Walkers June 10, 2009 ttansmittalletter.
BEQUEST FOR ADMISSION NO. 11.; Petra did not make, keep and has not produced any
hand written notes :l:elating to the "Progress Committee meetings in conjunction with Mr. Walker's
June 10, 2009 transmittal letter.
REQUEST FOR ADMISSION NO. 12: Petra did not make, keep and has not produced; any
hand written notes relating to the "Other" meetings as identified by the file folder and its contents
labeled ''Meeting Minutes - Other #9c" contained within the box labeled "Meridian City Hall
#060675 owner testing" in conjunction with Mr. Walker's June 10, 2009 transmittal letter.
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REQUEST FOR ADMISSION NO. 13: Petta has not provided to Meridian a copy of the file
folder and its contents labeled "ASI log #22" contained within the b()x unlabeled "Box #2" in
conjunction with Mr. Walker's June 10,2009 transmittal letter.
REQUEST FOR ADMISSION NO. 14: Petra has not provided to Meridian a copy of the
biilder, and i~s contents labeled "MCH daily reports 2007" contained within the box labeled "Jobsite
Records fLogs / 2007 Daily Logs...:' in conjunction with Mr. Walker's June 10, 2009 transmittal
letter.
REQUEST FOR ADMISSION NO. 15: Petra has not provided to Meridian a copy of the
binder, and its contents labeled "CMH daily reports 2008" contained within the box labeled <jobsite
Recotds fLogs / 2007 Daily Logs~ ..." in conjunction with Mr. Walker's June 10, 2009 transmittal
letter.
.
"REQUEST FOR ADMISSION NO. 16: Petr~ has not provided to Meridian a copy of the
binder, and its contents labeled "Architects Supplemental Instructions 1-99" contained within the
box labeled "Jobsite Records / Logs f 2007 Daily Logs...." in conjunction with Mr. Walker's June
10,2009 transmittal letter.
REOUEST FOR ADMISSION NO. 17: Petra has not provided to Meridian a copy of the
binder, and its contents labeled "Architects Supplemental Instructions 100 00" cootained within the
box labeled "Jobsite Records fLogs / 2007 Daily Logs...." in conjurtction with Mr. Walker's June
10, 2009 ttansmittalletter.
REQUEST FOR ADMISSIQN NO. 18: Petra has not provided to Meridian a copy of the
binder, md its contents labeled "RFI 1-100" contained within the box labeled "Jobsite Records /
Logs / 2007 Daily Logs...... in conjunction with Mr. Walker's June 10, 2009 transmittal letter.
REQUEST FOR ADMISSION NO. 19: Petra has not provided to Meridian a copy of the
binder, and its contents labeled "Contaminated Soils and Ground Water's contained within the box
PLAINTIFF THE CITY OF MERIDIAN FIRST SET OF INTERROGATORIES, REQUESt'S FOR
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labeled ':Jobsite Records. Contaminated Soils and ~ound Water ...." in conjunction with Mr.
Walker's June 10,2009 ttanstnittalletter.
REOUEST FOR ADMISSION NO. 20: Petra has llot provided to Meridian a copy of the
binder, and its contents labeled "Special Inspections & Material Testing" contained within the box
labeled "Jobsite Records Contaminated Soils and Ground Water ...." in conjunction with Mr.
Walker's June 10,2009 transtnittalletter.
REQUEST FOR ADMISSION NO. 21: Petra has not provided to Meridian a copy of the
binder, and its contents labeled ''Force Account" contained within the box labeled ':Jobsite Records
. Contaminated Soils and Ground Water ...." in conjunction with Mr. Walker's June to, 2009
ttanstilittalletter.
.REQUEST FOR ADMISSION NO. 22: Petra has not provided to Meridian a copy of the
.. binder, and its contents labeled "RFI#101-230" contaified within the bO:K labeled "Jobsite Records/
logs RFI#101-230 ...." in conjunction with Mr. Walker's June 10,2009 ttanstnittalletter.
REQUEST FOR ADMISSION NO. 23: Petta. has llot provided to Meridian a copy of the
binder, and its contents labeled "Job Specifications (site copies)" contained within the box labeled
"Jobsite Records/ logs RFI#101-230 ...." in conjunction with Mr. Walker's June 10, 2009
ttailsmittallettet.
REQUEST FOR ADMISSION NO. 24: Petta. has not provided to Meridian a copy of the file
folder and its contents labeled "MCH close out file folder" contained within the bo~ labeled t'Jobsite
Records/ logs RFI#tOl-230 ...." in conjunction with Mr. Walker's June 10, 2009 trafismitt:alletter.
REQUEST FOR ADMISSION NO. 25: Petra has not provided to Meridian a copy of the
binder, and its contents labeled ''MCH Budget - Core" contained within the 1it1labeled box in
. conjunction with Mr. Walker's June 10,2009 ttansmittallettet.
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REQUEST FOR ADMISSION NO. 26: Petra has not provided to Meridian a copy of the
binder, and its contents labeled "MCH Budget - Shell" contained within the unlabeled box in
conjunction with Mr. Walker's June 10,2009 ttansmittalletter.
REQUEST FOR ADMISSION NO. 27: Petta has not provided to Meridian a copy of the
binder, and its contents labeled "MCH Bid Polling & Invitations to Bid" contained within the
unlabeled box in conjunction with Mr. Walker's June 10, 2009 ttansmittallettet.
REQUEST FOR ADMISSION NO. 28: Petta has not provided to Meridian a copy of the
binder, and its contents labeled "MCH Cold Shell and Shell Package #2" contained within the
uttlabeled box in conjunction with Mt.Walker's June 10, 2009 ttansmittallettet.
REQUEST FORADMISSION NO. 29: ,Petta has not provided to Meridian a copy of the
binder, and its contetlts labeled "MCH permits fee and testing inspections" contained within the
unlabeled box in conjunction with Mr. Walker's June 10,2009 ttanstnittalletter.
REQUEST FOR ADMISSION NO. 30: Petta has not provided to Meridian a copy of the
binder, and its contents labeled "MCH Value Engineering" contained within the unlabeled box in
conjunction with Mr. Walker's June 10, 2009 ttansmittalletter.
REQUEST FOR ADMISSION NO. 31; Petta has not provided to Meridian a copy of the
eight (8) RFI binders and their contents contained within Petta Personnel Offices/ Barbara/others
in conjunction with Mr. Walk.et's June 10,2009 ttansmittalletter.
REQUEST FOR ADMISSION NO. 32: Petra has not provided to Meridian a copy of the
three (e) Change Orders binders and their contents contained within Petra Personnel Offices/
Barbara/others in conjunction with Mr. Walker's June 10,2009 ttansmittallettet.
REQUEST FOR ADMISSION NO. 33: Petra has not provided to Meridian a copy of a
written report detailing Petta's understanding of the Owner's Criteria and identifying any design,
construction, scheduling, budgetary, operational or other problems or recommendations that may
pLAINTIFF THE CITY OF MERIDIAN FIRST SET OF INTERROGATORIES, REQUESTS FOR
PRODUCTION OF DOCUMENTS AND REQUEST FOR ADMISSIONS TO DEFENDANT PETRA
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result from Owner's Criteria with any proposed solution addressing the Ptoject, and altetnative
strategies for the cost effective future expansion of the Project in conjunction with Mr. Walker's
June 10,2009 ttanstnittalletter.
REQUEST FOR ADMISSION NO. 34: Petra has not provided to Meridian a copy of Petra's
written plan for demolition as defined in Article 4.3 of the Agreement in conjunction with Mr.
Walker's June 10, 2009 transmittal letter.
REQUEST FOR AOMISSION NO. 35: Petta has not provided to Meridian a copy of the
preliminary project schedule as defined in Article 4.2 of the Agreement in conjunction with Mr.
Walker's June 10, 2009 transmittal letter.
REQUEST FORADMISSIQN NO. 36: Petta has not provided to Meridian a copy of the
."Preliminary Price Estimate" as defined in Article 4.4.1 (c) of the Agreement in conjunction with Mr.
Walker's Jurte 10,2009 transmittal letter.
REQUEST FOR ADMISSION NO. 37: Petra has not provided to Meridian a copy of the
"Communications Plan" as defined in Article 4.4.1(d) of the Agreement in conjunction with Mr.
Walker's June 10,2009 ttansmittalletter.
REQUEST FOR ADMISSION NO. 38: Petta has not provided to Meridian a copy of any
communications between Petra and Prime Contractors in conjunction with Mr. Walker's Jurte 10,
2009 ttansmittallettet in conjunction with Mr. Walker's June 10,2009 ttansmittalletter.
REQUEST FOR ADMISSION NO. 39: Petra has not provided to Meridian a copy of each
"Budget iteration" in conjunction with Mr. Walker's June 10,2009 ttansmittalletter.
~EqUEST FqR ADMISSION NO. 40: Pettahas not provided to Meridian a copy of~y time
cards in cortjunction with Mr. Walker's Junt 10, 2009 tmnsmittalletter.
REQUEST FOR ADMISSION NO. 41: Petra has not provided to Meridian a copy of any
payroll reports in conjunction with Mr. Walker's June 10, 2009 transmittal letter.
PLAINTIFF THE CITY OF MERIDIAN FIRST SET OF INTER:ROGATORIES, REQUBSTS FOR.
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REOUEST FOR ADMISSION NO. 42; Petra has not provided to Meridian a copy of any
Personnel cost information in conjunction with Mr. Walker's June 10, 2009 transmittal letter.
REOUEST FOR ADMISSION NO. 43; Petta has not provided to Meridian a copy of any
payroll burden cost infonnation in conjunction with Mr. Walker's June 10,2009 transmittal letter.
REOUES)'FOR ADMISSION NO. 44; Petta has not provided to Meridian a copy of any
daily diaries in conjunction with Mr. Walker's June 10. 2009 transmittal letter.
REOUEST FOR ADMISSION NO. 45; Petta has not provided to Meridian a copy of any
calendats in conjunction with Mr. Walker's June 10, 2009 ttansmittalletter.
REOUEST FORADMISSION NO. 46; Petta has not provided to Meridian a copy of any
intetrtal Petra meeting minutes in conjunction with Mi. Walker's June 10, 2009 transmittallettet.
:REOUESl' FOR ADMISSION NO. 47; Petta has not provided to Meridian a copy of any
.Petta internal company or pe.rsotulel notes hand written Or otherwise tecorded in conjunction with
Mr. Walkets June 10,2009 ttansmittalletter.
REOUEST FOR ADMISSION NO. 48; Petta has not provided to Meridian a copy of any
Petta meeting minutes between Petra and the Prime Contractors in conjunction with Mr. Walker's
June 10. 2009 transmittallette.r.
REQUEST FOR ADMISSION NO. 49; Petta has not provided to Meridian a copy of any
Petra ttleeting minutes between Petra and DEQ in conjunction with Mr. Walker's June 10, 2009
transmittal letter.
REQUEST ·FOR ADMISSION NO. 50: Petra employee Tom Coughlin wrote
communications regatding the City of Meridian City Hall project, which were not provided to the
City in conjunction with Mr. Walker's June 10, 2009 ttansmittalletter.
PLAIN'I'IFF THE CITY OF MERIDIAN FIRST SET OF INTERROGATORIES, REQUJ:l;STS FOR
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REQUEST FOR ADMISSION NO. 51j Petta has not provided to Meridian a copy of Tom
Coughlin communications regarding the City of Meridian City Hall project in conjunction with Mr.
Walker's June 10, 2009 ttansmittalletter.
REQUEST FOR ADMISSION NO. 52: Petra employee Nick Ploetz wrote communications
regarding the City of Meridian City Hall project, which were not provided to the City in conjunction
with Mr. Walker's June 10,2009 ttansmittalletter.
REQUES'i'. FOR Al>MISSION NO. 53: Petta has not provided to Meridian a copy of Nick
Ploetz cOminunications regarding the City of Meridian City Hall projett in conjunction with Mr.
Walker's June 10,2009 ttaOsmittalletter.
REQUEST FOR ADMISSION NO. 54j Petta employee· Jack Vaughn wtote ·communications
·regarding the City ofMeridian City Hall project, which were not provided to the City in conjunction
with Mr. Walker's June 10, 2009 ttansmittalletter.
REQUEST FOR ADMISSION NO. 55: Petta has not provided to Meridian a copy of Jack
Vaughn communications regarding the City of Meridian City Hall project in conjunction with Mr.
Walker's June 10, 2009 transmittal letter.
REOUEST FOR ADMISSION NO. 56: Petta employee Jon Anderson wrote communicatioils
regarding the City of Meridian City Hall project, which were not provided to the City in conjunction
with Mr. Walker's June to, 2009 ttansmittalletter.
REQUEST FOR ADMISSION NO. 57: Petta has not provided to Meridian a copy of Jon
Anderson's communications regarding the City of Meridian City Hall project in conjunction with
Mr. Walker's June 10, 2009 tta.nsmittalletter.
REQUEST FOR ADMISSION NO. 58: Petta employee Pat Child wrote communications
regatding the City of Meridian City Hall project, which were not provided to the City in conjunction
with Mr. Walker's June 10, 2009 ttansmittalletter.
PLAINTIFF THE CITY OF MERIDIAN FIRST SET OF INTERROGATORffiS, R-EQUESTS FOR
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REOUEST FOR ADMISSION NO. 59: Petra has not provided to Meridian a copy of Pat
Child1s communications regarding the City of Meridian City Hall project in conjunction with Mr.
Walker's June 10,2009 ttansmittalletter.
REQUEST FOR ADMISSION NO. 60: Petta employee Adam Johnson wrote
communications regarding the City of Meridian City Hall project, which were not provided in
conjunction with Mr. Walker's June 10,2009 transmittal letter.
REOUEST FOR ADMISSION NO. 61: Petra has not provided to Meridian a copy of Adam
Johnson's communications regarding the City of Meridian City Hall project in conjunction with Mr.
Walker's June 10,2009 transmittal letter.
REOUeST FOR ADMISSION NO. 62: Petra employee Scott Trepagnier wrote
communications regarding the City of Meridian City Hall project, which were not provided to the
City in conjunction with Mr. Walker's June 10,2009 transmittal letter.
REOUEST FOR ADMISSION NO. 63: Petra has not provided to Meridian a copy of Scott
Trepagnier communications regarding the City of Meridian City Hall project in conjunction with Mr.
Walker's June 10, 2009 ttansmittalletter.
REOUEST FOR ADMISSION NO. 64: Petra employee Wes Bettis wrote communications
regarding the City of Meridian City Hall project, which were not provided to the City in conjunction
with Mr. Walker's June 10, 2009 ttansmittalletter.
REOUEST FOR ADMISSION NO. 65: Petta has not provided to Meridian a copy of Wes
Bettis's communications regarding the City of Meridian City Hall project in conjunction with Mr;
Walker's June 10, 2009 transmittal1etter.
REQUEST FOR ADMISSION NO. 66: Petta was contracted with to provide Professional
Construction Management Services for the Project to the City.
PLAINTIFF THE CI'fY OF MERIDIAN FIRST SET OF INTERROGATORIES, REQUESTS FOR
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REOUESTFOR. ADMISSION NO. 67: Petta agreed to a constroction management fee equal
to the sum of$574,OOO for the Project. .
REOUEST:FOR ADMISSION NO. 68: Petta maintained tlu:oughout 1he Project an eJ:Iors
and omissions insutance policy.
REQUEST FOR ADMISSION NO. 69: Petta failed its material duties and responsibilities
required under the Agreement.
REQUEST FOR ADMISSION NO. 70: Petta breached the tettns and conditions of the
Agreement by failing to materially perform all of Petta's duties and responsibilities as required by the
Agreement,
REOUEST FOR ADMISSION NO. 71: At all relevant times the Agreement between Meridian
and Petta was a legally binding contract
REQUEST FOR ADMISSION NO. 72: In evety contract there is an implied covenant of
good faith and fair dealing.
REQUEST FOR ADMISSION NO. 73: Under Article 2.4 of the Agreement, the Project
Records include, but a:J:e not limited to, all plans, specifications, submittals, correspondence,
tninutes, memoranda, receipts, timesheets, electronic recording, and other writings or things that
document any aspect of the design, construction management and cootdination of the Project.
REQUEST FOR ADMISSION NO. 74: On or about April 3, 2009. Petra failed to produce for
inspection by Mr. Kluckhohn all the Project Records.
REQUEST FOR ADMISSION NO. 75: On or about April 3, 2009, Petra failed to produce for
inspection by Mr. Kluckhohn all plans for the Project.
REQUEST FOR ADMISSION NO. 76: On or about April 3, 2009, Petta failed to produce for
inspection by Mr. Kluckhohn all specifications for the Project.
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REOUEST FOR ADMISSION NO. 77; On or about Ap.ril3. 2009. Petta failed to produce for
inspection by Mr. Kluckhohn all correspondence for the Project.
REOUEST FOR-ADMISSION NO. 78: On or about April 3, 2009. Petra failed to produce for
inspection by Mr. Kluckhohn all me!D.oranda. for the Project.
REQUEST FOR ADMISSION NO. 79: On or about Apr:il3, 2009. Petra failed to produce for
inspection by Mr. Kluckhohn all receipts for the Project.
REQUEST FOR ADMISSION NO. 80: On or about April 3, 2009. Petra failed to produce for
inspection by Mr. Kluckhohn all timesheets for the Project.
REQUES'f' FOR ADMISSION NO. 81: On or about Apr:il3; 2009. Petta failed to produce for
inspection by Mr. Kluckhohn all photographs of the Project.
REQUEST FOR ADMISSION NO. 82: Oil or about Apri13, 2009, Petra failed to produce for
inspection by Mr. Kluckhohn all LEED's documentation for the Project.
REOUEST FOR ADMISSION NO. 83: Petta failed to provide prior written notice for
Change Order #2.
REQUEST FOR ADMISSION NO. 84: Petra failed to get Meridian's written approval prior to
beginning the work identified in Change Order #2.
REQUEST FOR ADMISSION NO. 85: Petta failed to get written approval prior to beginning
the work on Change Order #2.
REQUEST FOR ADMISSION NO. 86: Petra performed the Change Order #2 work without
getting prior written approval from the City.
DA1ED this 22nd day ofJuly,2009.
Trout. Jones. Gledhill+ Fuhrman, P.A.
C'?;"T
KimJ. Trout
Attorney for Plaintiff
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 2200 day of July, 2009, a true and correct copy of the
above and foregoing document was fotwarded addressed as follows in the mannet stated below:
Thomas G. Walker
MacKettzie Whateott
COSHO HUMPHREY, LLP
800 Pa:tk Blvd., Ste. 790
P.O. Box 9518
Boise, ID 83707-9518
Fax: (208) 639-5609
Hand Delivered
U.S. Mail
Fax
Fed. Express
Email
~~
D
~
D
D
D
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Project, will be paid in full. During the construction phase, Construction Manager shall present
its statement of services to Owner concurrently with the approved Certificates for Payment,
when possible.
6.3.2 Owner shall pay Construction Manager sums properly invoiced
within 30 days of Owner's receipt of such invoice. If payment is not made within thirty (30)
days, the outstanding balance shall bear interest at the rate of .75% per month until paid.
7. CHANGES
Changes in Construction Manager's services (not involving a cardinal change to
the scope of the services) may be accomplished after the execution of this Agreement upon
Owner's request or if Construction Manager's services are affected by any of the following:
(a) A change in the instructions or approvals given by Owner that
necessitate revisions to previously prepared documents or the reperfOlmance of
previously performed services;
(b) Significant change to the Project, including, but not limited to size,
quality, complexity, Owner's schedule, budget or procurement method;
(c) Construction Manager perfonns additional serviccs because of
active Owner interference pursuant to Section 5.2 above, or
(d) Preparation for and attendance at a dispute resolution proceeding
or a legal proceeding except where Construction Manager is a party thereto or
where the Construction Manager's performance is an issue in such proceeding.
Except as otherwise set forth in this Agreement, if any of the above circumstances materially
affect ConstlUction Manager's services, Construction Manager shall be entitled to an equitable
adjustment in the Schedule of Perfoffilance, the Construction Manager's Fee andlor the not-to-
exceed limits for reimbursable expenses, as mutually agreed by Owner and Construction
Manager. Prior to providing any additional services, ConstlUction Manager shall notify Owner
of the proposed change in services and receive Owner's approval for the change. Except for a
change due to the fault of Construction Manager, a change shall entitle Construction Manager to
an equitable adjustment in the Schedule of Performance, Construction Manager's Fee and/or the
not-to-exceed limits for reimbursable expenses as mutually agreed by Owner and Construction
Manager.
8. CLAIMS.
8.1 Claims.
In the event that any claim, dispute or other matter in question between Owner
and Construction Manager arising out of or related to this Agreement or the breach hereof (a
"Claim"), Owner and Construction Manager shall first endeavor to resolve the Claim through
direct discussions. Claims must be initiated by written notice. The responsibility to substantiate
· .
CONSTRUCTION MANAGEMENT AGREEMENT (CONSTRUCTION MANAGEMENT ADVISOR)
NEW MERIDIAN CITY HALL
C:\OOCUMENTS ANn SETTINOS\PKERSHISNIK\LOCALSETTtNGS\np.tPOR).RY ]NTERNET I-'ILES',OLK2JS·,CM AGR. PEtRA G~.P()(,
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Claims rests with the party making the Claim. Except as otherwise agreed in writing,
Construction Manager shall continue to diligently perfonn its obligations under this Agreement
and Owner shall continue to make payments in accordance with this Agreement pending the final
resolution of any Claim. Construction Manager acknowledges that Owner's ability to evaluate a
Claim depends in large part on Owner being able to timely review the circumstances of the
Claim. Therefore, ConstTuction Manager agrees that it shall submit a Claim to Owner by written
notice no later than twenty-one (21) calendar days after the event or the first appearance of the
circumstances giving rise to the Claim, and that such written notice shall set forth in detail all
facts and circumstances supporting the Claim.
8.2 Mediation.
All Claims shall be subject to mediation as a condition precedent to the institution
of legal or equitable proceedings by either party. Request for mediation shall be filed in writing
with the other party to this Agreement. The request may be made concurrently with the filing of
a legal or equitable proceeding but, in such event, mediation shall proceed in advance of legal or
equitable proceedings, which shall be stayed pending mediation for a period of 60 days from the
date of filing, unless stayed for a longer period by agreement of the parties or court order. The
parties shall endeavor to mutually agree on an independent, professional mediator within 15 days
of the request for mediation. The palties shall endeavor to have the mediation completed within
60 days of the request for mediation. The parties shall share the mediator's fee and any filing
fees equally. The mediation shall be held in the place where the Project is located, unless
another location is mutually agreed upon. Agreements reached in mediation shall be enforceable
as settlement agreements in any COUlt having jurisdiction thereof. Owner and Construction
Manager agree that all parties with an interest in a Claim being mediated may be included in the
mediation, including, but not limited to, Architect and Contractors.
9. SUSPENSION AND TERMINATION
9.1 Suspension by Owner For Convenience.
Owner may order Construction Manager in writing to suspend, delay, or interrupt
the performance of this Agreement, or any part thereof, for such period of time as Owner may
determine to be appropriate for its convenience and not due to any act or omission of
Construction Manager. In that event, Construction Manager shall immediately suspend, delay or
interrupt the performance of this Agreement, or that portion of this Agreement, as ordered by
Owner. On the resumption ofConstruction Manager's services, Construction Manager's Fee and
Project Schedule shall be equitably adjusted for reasonable costs and delay resulting from any
such suspension.
9.2 Termination by Owner for Convenience.
Upon written notice to Construction Manager, Owner may, without cause,
tenninate this Agreement. Construction Manager shall follow Owner's instructions regarding
shutdown and tennination procedures, strive to mitigate all costs and stop the perfomlance of its
services. Upon such termination, Constmction Manager shall invoice Owner for all services
actually perfonned and any reasonable costs or expenses incurred by Construction Manager in
CONSTRUCTION MANAGEMENT AGREEMENT (CONSTRUCTION MANAGEMENT ADVISOR) PAGE 17
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COSHO HUMPHREY, LLP
THOMAS G. WALKER
twalket@r:gobplaw,com
www.rioo\awblol .com
COUNSELORS 8& ATtORNEYS AT LAW
PO Box 9518 83707-9518
800 Park Blvd.• SUite 790
Boise. Idaho 83712
Telephone 208,344.7811
Firtn fax 208.338.3290
September 15, 2009
DIREC'r PHONE 208.63!!.5607
CELL PHbNE 208.869.1508
DIRECT FAX 208.639.5609
;
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhmian, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
'Re: The City ofMeridian, an Idaho Municipal Corporation v. Petra Incorporated I
General Conditions .
Ada County Case No. CV OC 0907257
CH File No. 20771-008
Dear Kim:
I am responding to a letter from Keith Watts dated July 28,2009, but received by Petta
on August 13, 2009. The letter accompanied two checks for partial payment of the general
conditions and extra work order items owed to Petra. Petra is also in receipt of the worksheet
prepared by Mr. Watts, dated August 27, 2009, rejecting general conditions. and extra work order
items included in Pa~entApplications 25 thtu 30.
In paragraph (I) of Mr. Watts' letter he states that theOeneral Conditions for the project
were never "designated" by Petra for the City's approval. This statement is not correct. Petra
identified and tracked the co~ for the individual General Conditions items' as a part of the
monthiy pay applications. The itemized breakdown of the General Conditions items was first
. given to the City in Pay Application No 4, Fepruary 2007. The d~ignated general conditions
items were reviewed and approved by the City staff and City Council on a month,ly basis as part
of the monthly pay applications. At no time was the City unaware of what was being done with
regards to General ConditionS. Additionally, Mr. Watts states in paragraph (1) that "Petra failed
and continued to fail" to make project General Conditions designation in' the Construction
Management Plan, which failure is a material breach of duties.· The Construction Management
Plan included the project budget which identified the General Conditions amounts which had
been "designated" in the monthly billings. The Construction Management Plan was transmitted
to the City on January 19,2007. On May 9, 2007-the llpdatedConstruction Management Plan
was transmitted to the City: In the transmittal I Petra stated that the bUdget section woUld not be
included since the budget information was being given to the City separately. The budget was
discussed and updated monthly as pint of the Mayor's Building Committee Meetings as the
project design progressed. .
EXHIBIT
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Kim J. Trout, Esq.
September 15,2009
Page 2
COSHO HUMPHREY, LLP
I
A large portion of the items identified in Mr. Watts' letter as being rejected for payment
are in fact extra work order items, cost code 01-110. This account was set up in August 2008 in
response to Mr. Watts' request to reimburse various contractors and vendors for work ordered by
either Petra or'the City. The questions included in his letter were originally included with a set
of questions received by Petra on January I, 2009 and responded to on January 14, 2009 (See
Attachment #1).1 A meeting was held on February 4, 2009 between Gene Bennett and Mr. Watts
to discuss the outstanding billing items. As a result of this meeting au the :items listed in the
letter were approved for payment, except for Tri-State which" required some additional
explanation. The discussion was confmned in the email from Mr. Bennett to Mr~ Watts. dated
Febnwy 4. 2009 confirming the approvals. (See Attachment #2).
A portion of the items rejected per the worksheet dated August 27. 2009 have also been
addressed previously by Petra. The City forwarded questions on Pay Application #25, dated
November 2008 on January 29,2009. (See Attachment #3.) Petra responded to these questions
on January 29, 2009. (See Attachment #4). During a meeting on February 9. 2009 betWeen Mr.
Bennett and Mr. Watts all of these items were approved for payment. (See Attachment #5.)
Some additional backup information in response to a question concerning a charge from IDCWP
was forwarded to the City on Febnlary 12.2009. (See Attachment #6). No further questions
were "received concerning Pay Application No 25, dated November 2008; or any other pay
application until Petra received the City's worksheet on August 21. 2009; see Attachment #7,
with additional questions on Pay Application No 25 and questions concerning items included in
Pay Applications 26, 27, 29 & 30. The seven month delay by the City is not in keeping with
Article to.!3 of the Construction Management Agreement ("CMA"), which states "All times
provided for in this agreement, or in any other document executed hereunder, for the
performance ofany act will be strictly construed. time being of the essence."
Attached is a worksheet that includes Petra's responses to both the letter and the
questions on Pay Applications 26,27,28 & 30. Included with the explanation is a designation of
whether the item is considered a General Conditions item or is an extra work order item. Also
attached is a copy of the invoices originally submitted with the respective pay applications. (See
Attachment #8.) Please review Petra"s respOnses and let us know if the City has any further
questions concerning these items. '
In the closing paragraphs of his letter. Mr. Watts cites paragraph 4.6.2 of the CMA
regarding Petra's responsibility for conStruction inspection and to ensure that the work
performed met the contract document requirements for "completeness a:n:d for "fit and finish."
He then states that the items listed should have been "initially rejected" or under ''warranty''.
The charges for the items listed are not due to a lack of quality in the original constnlction or a
warranty issue due to a failure. They are for items of work that were not part of the original
scope of work for any of the prime contractors and were required to complete the Project on time
I The Attachments included with this letter are being produced on "the disk prepared by Bride City Legal.
000619
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Kim 1. Trout, Esq.
September 15, 2009
Page 3
COSHO HUMPHREY. LLP
and in a quality manner in tenns of fit and finish. This is the reason why these items were
previously approved for payment in the February 4, 2009 and February 9, 2009 meetings.
The closing paragraph of Mr. Watts' letter states that "Petra has failed to provide any
justification why it is entitled to be paid compensation for items of work that should have been
done properly in the first instance by the prime COntractor or why the items are not warranty
items." The paragraph goes on to state that "Petra is seeking to pass cost on to the City for
Petra's failure to perform "construction inspection duties." Nothing could be furthel,' from the
truth, in fact Petra supplied additional supervision to ensure that the project was of the highest
quality. The CMA outlined a two phase project with a superintendent and a foreman. The actual
work was a five phase project requiring fout experienced superintendents at the end of the job to
ensure schedule completion and project quality, far exceeding the requirements ofthe CMA.
In addition to the outstanding balances due on any of the items discussed above there is
still.aI) outstanding amount due of$5,842 from Pay Application 21, July 2008. This amount was
for an invoice from Western Roofing for the replacement of some roofing membrane used to
provide temporary roofing on the parapet coping. This membrane had to be cut off and replaced
in order to finish the masonry and parapet substrate. This item has ~een discussed previously.
After you have had an opportunity to review the status of the outstanding items with the
City, please advise me.ofthe status ofpayment for each of these items.
Enclosures
cc: Jerry Frank, w/o encl. (Via email)
Gene Bennett, w/o encl. (Via email)
491S34.doc
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THOMAS G. WALKER
1W[!!!i;r,I@r[~§]1.Q!!1\Y"£.m!.!
www.ricolawblog.COIll
COSHO HUMPHREY, LLP
COUNSELORS & ATIORNEYS AT LAW
PO Box 9518 83707-9518
800 Park Blvd., Suite 790
Boise, Idaho 83712
Telephone 208.344.7811
Firm fax 208.338.3290
September 21,2009
DIRECf PHONE
CELL PHONE
DIRECT FAX
208.639.5607
208.869.1508
208.639.5609
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
Via email to:ktrout@idalaw.com
Re: The City of Meridian, an Idaho Municipal Corporation v. Petra Incorporated /
General Conditions
Ada County Case No. CV OC 0907257
CH File No. 20771-008
Dear Kim:
I am responding in part to your motion to alter the scheduling order or in the alternative
for enlargement of time particularly with respect to the erroneous claims made in paragraph 8 of
your affidavit. When I read your affidavit, I was surprised by the allegations regarding Petra's
production of documents through the good services of Bridge City Legal. As noted in the
attached email from Kelly Roberts:
1. Bridge City Legal has had no computer malfunctions that have affected the City
ofMeridian or Petra online iConect databases.
2. Bridge City Legal is not a proper party to produce documents and has only
processed documents at the instruction of the respective parties.
3. Bridge City Legal has loaded in the City of Meridian iConect database all
documents produced by Petra to the City of Meridian in a timely manner.
4. Such loading ofdocuments was complete on August 20, 2009.
5. Bridge City Legal has not loaded any additional documents produced by Petra
since August 20, 2009.
Petra has produced all of the documents within its care, custody and control that were
responsive to Meridian's discovery requests. As noted by Ms. Roberts, all documents were
loaded in Meridian's iConect database. I don't know where you are getting your information,
but you should check the source and provide me with specific information regarding the
EXHIBIT
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Kim J. Trout, Esq.
September 21, 2009
Page 2
COSHO HUMPHREY, LLP
documents that you claim are missing. Your reference to a meet and confer conference is
welcomed and we look forward to that occurring in the very near future.
I am working with Petra personnel to address the matters raised in paragraphs 10, 11 and
12 of your affidavit. We should have an additional response within the next couple of days.
Very truly yours,
lsi
THOMAS G. WALKER
cc: Jerry Frank, wlo encl. (Via email)
Gene Bennett, wlo encl. (Via email)
494195.doc
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Thomas G. Walker
From:
Sent:
To:
Subject:
Kelly Roberts [Kelly.Roberts@bridgecitylegal.com]
Monday, September 21, 20098:44 AM
Thomas G. Walker
RE: Meridian v. Petra
1. Bridge City Legal has had no computer malfunctions that have affected the City of Meridian or
Petra online iConect databases.
2. Bridge City Legal is not a proper party to produce documents and has only processed documents
at the instruction of the respective parties.
3. Bridge City Legal has loaded in the City of Meridian iConect database all documents produced by
Petra to the City of Meridian in a timely manner.
4. Such loading of documents was complete on August 20, 2009.
5. Bridge City Legal has not loaded any additional documents produced by Petra since August 20.
2009.
KELLY ROBERTS
L.nIG/UION I'ROIH':: (. M/\NAGER
p. 208.'" 29.l9005 c· 503.314.76"'7 kc/ly.robt!:rt~·;cbridgccJly'egol.cO/1l
Providing s/rotegic IJ'tigol,on so/utior>s ond qllo/if>, services 10 legol professionals and corporations
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TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
ATTORNEYS AT LAW
Kim]. Trout
VIA: E-Mail
Thomas G. Walker
Cosho Humphrey, LLP
800 Park Blvd., Suite 790
Boise,ID 83712
twalker@CoshoLaw.com
Re: City of Meridian vs. Petra, Inc.
Dear Tom,
September 22, 2009
In response to your letter of September 21, 2009, and as confIrmation of the
telephonic conference call held today with the Bridge City Legal personnel and legal counsel,
I believe that it is important to address the following:
From the telephonic conference call meeting today with Bridge City Legal, and
yourself and I, the major events are as follows:
Petra produced two jump drives to the City of Meridian ("City's Jump
Drives''), which were then given to Bridge City for processing.
After a production of documents from the City to Petra, my offIce suggested
that Petra retain Bridge City to process documents, and Petra thereafter produced to
Bridge City, two jump drives ("Petra's Jump Drives"), to process the data.
Bridge City reviewed the City's and Petra's Jump Drives and recognized there
was a difference in the number of documents (both PDF documents and PST flies)
and the City's Jump Drives, which contained bates numbered documents. Petra's
Jump Drives contained additional data that had not been originally provided to
the City and no bates numbers. As stated by Nicole, this project, "went off the
train tracks" when the data contained in the Petra Jump Drives did not match those
originally provided to the City.
Bridge City then contacted both your offIce and my offIce and it was agreed
that Bridge City would provide to your offIce a copy of the bates numbered
documents, and would process the additional PST flies which were contained only
on Petra's Jump Drive, for the City, and produce the additional PDF documents to
The 9th & Idaho Center. 225 North 9th Street, Suite 820
P. O. Box 1097 • Boise, Idaho 83701
Phone (208) 331-1170 • Facsimile (208) 331-1529
E-Mail Address:ktrout@idalaw.com
EXHIBIT
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the City.
This series of events took place prior to August 20, 2009.
Last week, on September 15, 2009, the City discovered that approximately
260 documents were missing me paths, and therefore the City was unable to review
Petra's discovery responses. The City notified Bridge City immediately of the issue,
which Bridge City has worked diligently in an effort to repair and replace the missing
me paths. This was not completed until September 20, 2009.
The City subsequently also discovered that some documents were missing
Bates Numbers, presumed to be the same 260 documents that were missing me
paths.
The foregoing events resulted from the following:
a) The data supplied by Petra to Bridge City contained documents which
were NaT provided to the City; and
b) The data supplied by Petra to Bridge City contained non-Bates Numbered
documents which remain to be processed.
As a result of the foregoing facts, the statements made in Paragraph 8 of my affidavit
are, as confirmed today by the Bridge City personnel, accurate, and your assertion that they
are erroneous was, and remains, ill advised and misinformed.
I will be preparing a Meet and Confer letter to address your assertion that "Petra has
produced all the documents in their care, custody and control. .."
Finally, we discussed with Bridge City Legal, the source of our information, the
challenges that were faced in the document production related to the Jump Drives produced
by your office. I understood the last part of your letter as addressing the credibility of
myself, my firm, and the consultants we utilize, including Bridge City Legal, and look
forward to moving forward on this case in a professional manner..
Sincerely,
lsi
Kim]. Trout
Cc: City of Meridian
000625
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OR\G\NAL
ThomasG. Walker (lSB 1856) .
.MaeKemre Whakott'(lSBS509)
C~HOHUMPHREY,LLP
. SOO ParkBlvd., suite 790
P.O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
.CellPhone:. (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@eoshoJaw.eom; mwbateott@eosholaw.eom
Attorneys for Defendant,.Petra Incorporated
------------------------ - - --- --- - ----- ---- --------- - -- .. __ ._..._------_.------_ ..._--------_.
IN TIlE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE Of' IDAHO, IN AND FOR THE COUNTY OF ADA'
******.
THE CITY OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff,
vs.
PETRA INCORPORAlED, an Idaho
corporation, .
Defendant
Case No. CV OC 0907257
PETRA INCORPORATED RESPONSE
DATED AUGUST 21, 2009 TO THE CITY
OF MERIDIAN'S FIRST SET OF
INTERROGATORIES, REQUESTS FOR
PRODUCTION OF DOCUMENTS AND
REQUEST FOR ADMISSIONS TO
DEFENDANT PETRA INCORPORATED
Petra Incorporated ("Petra''), by and through its undersigned counsel, pursuant to Rul~
33, 34 and 36 of the Idaho Rules ofCivil Procedure, responds to Plaintiffs City of Meridian's
(Meridian) FirstSet ofInterrogatories, Requests for Production of Documents and Requests for . .
Admissions, served on or about July 22, 2009 as follows:
PETRA INCORPORATED RESPONSE DATED AUGUST 21,2009 TO 1HE CITY OF
MERIDIAN'S FIRST SETOF INTERROGATORIES, REQUESTS FOR Pl{ODUCTION
OF DOCUMENTS AND REQUEST FOR ADMISSIONS TO DEFENDANT PETRA INCORPORATED
Page 1
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GENERAL OBJE<;TIONS
1. oPetra objects to each Interrogatory, Request for Production and Request for
Admission to the extent that it seeks to elicit infonnation° subject 10 and protected b~ the
attorney-client privilege and the attorney work-product doctrine. Nothing contained in these
responses is intended to be or should be construed as a waiver of the attorney-client privilege or
---.::::..:------ -attomeywork.;.product-protection;---orany-otherapplicablel'rivile-ge~protection-onlo-ct:rlne:- -- --- ----- ---
2. Petra objects to each Interrogatory. Request for Production and Request for
Admission to the extent it seeks documents that contain confidential information, or which
would impinge on the constitutionally or statutorily protected right of individuals.
3. Petra objects to each Interrogatory, Request for Production and Request for
Admission to the _extent that it attempts to place a burden on Petra that exceeds the duties set
forth in the Idaho Rules ofCivil Procedure.
4. Petra objects to each Interrogatory, Request for Production and Request for
Admission to the extent the discovery sought is unreasonably cumulative or duplicative, or is
obtainable from some other sources, including but not limited to Plaintiff, that is more
convenient, less burdensome, or less expensive. Petra also objects to each Interrogatory and
Request for Production of Documents to the extent the burden or expense of the discovery
._.._-- ---soughtoutweighs its likely.benefit.
5. These responses are made solely for the purpose of discovery in this action.
Nothing herein is intended to waive the following objections, which are expressly reserved: all
objections as to competency, relevancy, authenticity, propriety, materiality, and admissibility of
PETRA INCORPORATED RESPONSE DATED AUGUST 21,2009 TO THE CITY OF Page 2
MERIDIAN'S FIRST SET OF INTERROGATORlES, REQUESTS FOR PRODUCTION
OF DOCUMENTS AND REQUEST FOR ADMISSIONS TO DEFENDANT PETRA INCORPORATED
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the subject matter of the discovery requests; all·objections. as to vagueness, ambiguity, or undue
burden; all· objections on any ground as to the use ofahy information provided in response to
these discovery requests; all objections on any ground to any request for further responses to
these or other discovery requests; and any and all other objections and grounds that would or
could require or permit the exclusion of any document or statement there from evidence, all of
Subject to the foregoing objections and such other objection as may be noted below,
Petra responds as follows:
The definitions previously provided in Petra's discovery requests and responses are
incorporated herein. In addition, the subject Meridian City Hall project is referred to as the
"Project" and the City ofMeridian is referred to as the City, Meridian, and the Plaintiff.
INTERROGATORIES
INTERROGATORY NO.1: Identify each and every. person known to Petra who has
information regarding anything having to do with (a) the Claims made Meridian, (b) the
Defenses asserted by Petra, (c) the Claims made by Petra, and (d) the Defenses asserted by
Meridian, whether oral, written or recorded; stating in complete detail as to each such person: (i)
full. name, home address, business address and telephone number; and (ii) substance of the
infonnation of which they may have knowledge.
RESPONSE:
1. Jerry Frank. Petra fucorporated, who may be contacted through Petra's counsel. Mr.
Frank is expected to testify consistent with the responses set forth herein.
PETRA INCORPORATED RESPONSE DATED AUGUST 21. 2009 TO THE CITY OF Page 3
MERIDIAN'S FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION
OF DOCUMENTS AND REQUEST FOR ADMISS~ONS TO DEFENDANT PETRA INCORPORATED
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2. John Quapp, Petra Incorporated, ~o ·.may be contacted through Petra's counsel.
Mr. Quapp is expected to testify consistentwith the responses set forth herein..
3. Eugene Bennett, Petra Incorporated, who may be contacted through Petra's counsel.
Mr. Bennett is expected to testify consistent with the responSes set forth herein.
4. Arthur· Stevens, Petra Incorporated, who may be contacted through Petra's counsel.
_.~_.""_"~ ..Mr~.SteYens.' testimonyjs.notpresent1y:~knowntoPetra....
5. Thomas R. Coughlin, Petra Incorporated, who may be contacted through Petra's
counsel. Mr. Coughlin's testimony is not presently known to Petra.
6. Debbie Gorski, Petra Incorporated, who may be contacted through Petra's counsel.
Ms. Gorski's testimony is not presently known to Petra.
"7. Monica Pope, Petra Incorporated, who may be contacted through Petra's counsel.
Ms. Pope's testimony is not presently known to Petra.
8. Nick Ploetz, Petra Incorporated, who may be contacted through Petra's counsel.
Mr. Ploetz's testimony is not presently known to Petra.
9. Barbara Crawford Petra Incorporated, who may be contacted through Petra'8
counsel. Ms. Crawford's testimony is not presently known to Petra.
10. Connie Creager - formerPetra employee; 1627 W Georgia Ave Nampa 83686.
.,.. "" '" '.'' .__.~. Creager's testimony is. notpresently known to Petra.
11. Cleve Cushing - fonner Petra employee; 4681 W Moonlake Dr Meridian 83646
Ph. (208) 288-0366. Mr. Cushing's testimony is not presently known to Petra.
PETRA INCORPORATED RESPONSE DATED AUGUST 21; 2009 TO TIlE CITY OF Page 4
MERIDIAN'S FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION
OF DOCUMENTS AND REQUEST FOR ADMISSIONS TO DEFENDANT PETRA INCORPORATED
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12. Pat Kershisnik - former Petra employee; address and telephone nwnber'~own.
Mr. Kersbisnik's testimony is not presently known to Petra.
13. Pat Child - former Petra employee; 674 Tiffany Dr Meridian 83642·Ph. (208)
884-3127. Mr. Child's testimony is not presently known to Petra.
14. Scott Trepagnier-fonner Petra employee; 1691 NW 11 th Ave Meridian 83646.
15. Wes Bettis - ESI, 12400 W. Overland Road, Boise, ID 83709 Ph: 208-362-3040;
14602 River Rd Caldwell 83607. Mr. Bettis's testimony is .not presently known to Petra.
16. JonAnderson-ESI, 12400 W. Overland Road, Boise, In 83709 Ph: 208-362-
3040; 14475 Elmspring Boise 83713 Ph. (208) 939-4626. Mr. Anderson's testimony is not
presently known to Petra.
17. Jack Vaughn - Northcon, Inc, 4662 Henry Street, Suite A, Boise, ID 83709
Ph: 208-344-4000; 3355 N Five Mile #231 Boise 83713 Ph. (208) 585-2147. Mr; Vaughn's
testimony is not presently known to Petra.
18. Adam Johnson - ESI, 12400 W. Overland Road, Boise, In 83709 Ph.: 208-362-
3040; 4384 S Corbari Ave Boise 83709 Ph. (208) 919-4891. Mr. Johnson's testimOl)y is not
presently known to Petra.
19. Drew Brown - Hill Construction, 760 E KingSt Ste 107, Meridian, ID 83642,
(208) 898-9910; 7986 W Grubstake Ave Boise 83709, (559) 381-0993. Mr. Brown's testimony
is not presently known to Petra.
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20. Steve Simmons- LCA; 1221 Shoreline Ln, Boise~ ill 83702; Ph: 208-345-6677.
Mr. Simt1i.on~s testimony is not presently known toPetra.
21. Steve Christiansen-LCA; 1221 Shoreline Ln~ Boise, ID 83702; Ph: 208-345-
6677. Mr. Christiansen~s testimony is not presently known to Petni.
22. Brent Pitts - LCA; 1221 Shoreline Ln, Boise, ID 83702; Ph: 208-345-6677. Mr.
_____. _.:...Pitt'sJestinlonyis_not.presentlykno.wn.toPe1ra.. ._ _. __
23. Russ Moorhead - LCA; 1221 Shoreline Ln, Boise~ ID 83702; Ph: 208·345·6677.
Mr. Moorhead's testimony is not presently known to Petra.
24. Tammy de Weerd - COM, 33 E Broadway St~ Meridian, 10 83642; Ph: 208-888-
4433. Mayor de Weerd's testimony is not presently known to Petra.
'25. Keith Bird - COM C01Ulcil, 33 E Broadway St, Meridian, ID 83642; Ph.: 208-
888-4433. Mr. Bird's testimony is not presently known to Petra
26. Keith Watts - Meridian C01Ulcil, 33 E Broadway St, Meridian, ID 83642; Ph.:
208-888-4433. Mr. Watt's testimony is not presently known to Petra.
27. Will Berg - former Meridian employee. Neither Mr. Berg's location nor his
testimony is presently mown to Petra.
28. Ted Baird - COM, 33 E Broadway St, Meridian, ID 83642; Ph.: 208·888-4433.
Mr. Baird's testimony is not presently known to Petra.
29. Bill Nary - COM, 33 E Broadway 81, Meridian, ID 83642; Ph.: 208-888-4433.
Mr. Nary's testimony is not presently known to Petra.
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30. Brad Watson - former COM employee. Neither Mr. Watson's testimony norhis
location is presently known to Petra.
. 31. Charlie Roundtree - COM Council, 33 E Broadway St, Meridian, ID 83642; Ph.:
208-888-4433. Mr. Rondtree's testimony is not presently known to Petra.
32. David Zaremba-COM Council, 33 E Broadway St, Meridian, ID 83642; Ph.:
_______20~888_4!t33._Mr._Zaremba's_testimonyjsnotpresentlyJmowntoP.etra. ._
33. Brad Hoaglun - COM Council, 33 E Broadway S1, Meridian, ID 83642; Ph: 208-
888-4433. Mr. Hoaglun's testimony is not presently known to Petra.
34. Joseph Borton, Esq. - fonner Meridian Council, Rose Law GrOUPt 6223 North
Discovery Way, Ste. 200, Boise, Idaho 83713. Mr. Anderson's testimony is not presently known
10 Petra.
35. Kathy Wanner - Meridian, 33 E Broadway S1, Meridian, In 83642; Ph: 208-888-
4433. Ms. Wanner's testimony is not presently known to Petra.
36. Stacy Kilchenmann - Meridian, 33 E Broadway 81, Meridian, In 83642; Ph: 208-
888-4433. Ms. Kilchenmann's testimony is not presently known to Petra.
37. . Ed Ankerman - former Meridian employee. Neither Mr.Ankennan 's testimony
nor his location is presently known 10 Petra.
38. Tom Jackson -Meridian, 33 E Broadway 81, Meridian, ill 83642; Ph: 208-888-
4433. Mr. Jackson's testimony is not presently known 10 Petra.
39. Tom Barry -Meridian, 33 E Broadway St, Meridian, ID 83642; Ph: 208-888-
4433. Mr. Barry's testimony is not presently known to Petra.
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40. Elroy Huff-Meridian, 33 E Broadway St, Meridian, ID 83642; Ph: 208-888- .
4433. Mr. Huff's testimony is notpiesently known to Petra.
41. Frank Lee, Givens Pursley LLP, 601 West Bannock Street, Boise, ID 83702,
(208) 388-1200 - Mr. Lee's testimony is not presently known to Petra.
INTERROGATORY NO.2: Identify each and every person known to Petra who has
.__. given a statement,. affidavit or declaration regarding.anything having to do with.(a) the Claims
made by Meridian, (b) the Defenses asserted by Petra, (c) the Claims made by Petra, and (d) the
Defenses asserted by Meridian, whether oral, written or recorded; stating in complete detail as to
each such person: (i) .full name, home address, business address and telephone number; and (ii)
substance ofthe infonnation ofwhich they may have knowledge.
RESPONSE: None. This response will be supplemented as required by the Idaho Rules
ofCivil Procedure and orders ofthe Court
INTERROGATORY NO.3: Identify each and every investigation and/or
interview and/or accounting with respect to (a) the Claims made by Meridian, (b) the Defenses
asserted by Petta, (c) the Claims made by Petra, and (d) the Defenses asserted by Meridian
undertaken by You; identify the reasons why each such investigation and/or interview and/or
accounting was und~en; identify the dates of each such investigation andlor interview and/or
...... _~ccoun~g; identify the person .who~ responsible for each investigation and/or. interview
and/or aCcounting; identify the manner in" which each investigation and/or interview andlor
accounting was pursued; identify the findings of each investigation andlor interview and/or
accounting; and identify each and every document, tape, transcript, memorandum, or
PETRA INCORPORATED RESPONSE DATED AUGUST 21,.2009 TO THE CIlY OF Page 8
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correspondence rela$g to each ~uch investigation and/or interviewand/or accounting~as well as
the location ofeachdocument.
RESPONSE: None. This response will be supplemented as required by the Idaho Rules
ofCivil Procedure and orders ofthe Court.
INTERROGATORY NO.4: Identify ~ach and every written and oral agreement by
-.:.:..-__.---.:_._and_hetween Petra.and_Meridian_enteredJnto..during_the.releyant.period-OLtime-withrespecUo--- -----.-- --
(a) the Claims made by Meridian, (b) the Defenses asserted by Petra, (c) the Claims made by
Petra, arid (d) the Defenses asserted by Meridian.
RESPONSE:
1. Construction Management Agreement for the new Meridian City Hall Building~
dated August 1,2006.
2. Change Order No. 1 to the Construction Management Agreement for the new
Meridian City Hall Building.
3. Change Order No. 2 to the Construction Management Agreement for the new
Meridian City Hall Building.
4. Construction Management Agreement for the City Hall East Park Lot. Contract
not finalized. Scope ofwork based on Petra proposal.
5. There were numer?us amendments and modifications to the various agreem~~ts
between Petra and Meridian some of which were documented, some of which were oral, and
some of which resulted from the course ofdealing established by the parties during the Project.
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INTERROGATORY NO.5: Identify each and every written conununication and
each and every oral communication for which there is a record (i.e. either a written record or a
voice recording) by and between Meridian and Petra exchanged during the relevant period of
time with respect to (a) the Claims made by Meridian, (b) the Defenses asserted by Petra, (c) the
Claims made by Petra, (d) the Defenses asserted by Meridian in this action.
requests. Bridge City Legal has provided services in this regard including production ofdoewnents,
pictures and other things (collectively "Items") by uploading the Items to an iConectdatabase
accessible·to Meridian. Production of docmnents will continue through Bridge City Legal as and
when the Items within Petra's care, custody and control are located. This response will be
supplemented as required by the Idaho Rules ofCivil Procedure and orders ofthe Court
INTERROGATORY NO.6: Identify each and every fact that supports the Claims
made by Petra in this action.
RESPONSE: See Petra's First Amended Counterclaim, fonnal and informal responses
to interrogatories, requests for production of documents, and requests for admission served by
Meridian upon Petra's counsel. This response will be supplemented as required by the Idaho Rules
ofCivil Procedure and orders ofthe Court.
INTERROGATORY NO.7:
Defenses asserted by Petra in this action.
Identify each and every fact that sUpports the
RESPONSE: See Petra's Answer and First Amended Counterclaim, fonnal and
infonnal responses to interrogatories, requests for production of documents, and requests for
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admission. served by Meridian ripon Petr~'s counsel. This response will be supplemented as
reqUired by the Idaho Rules ofCivil Procedure and orders ofthe Com.
INTERROGATORY NO 8: Identify each and every application of law to fact
that supports the Claims made by Petra in this action.
RESPONSE: See Petra's Answer and First Amended Counterclaim, formal and
:"'-~:-_'-'·:...:-..:informaLresponses.to-.interrogatories,_requests_.fof.productioD_oLdocuments,_and_requests_.for. . . ...:...._
admission served by Meridian upon Petra's counsel. lbis response will be supplemented as
required by the Idaho Rules ofCivil Procedure and orders ofthe Com.
INTERROGATORY NO.9: Identify each and every application· of law to fact that
supports the Defenses asserted by Petra in this action.
RESPONSE: See Petra's Answer and First Amended Counterclaim, formal and
informal responses to interrogatories, requests for production of documents, and requests for
admission served by Meridian upon Petra's .counsel. lbis response will be supplemented as
required by the Idaho Rules ofCivil Procedure and orders ofthe Court.
INTERROGATORY NO. to: Identify each and every investigation by any federal or
state governmental agency ofwhich You have been the subject of since January 1, 1999.
RESPONSE: Routine audits and inquiries by the Idaho State Tax Commission and
Idaho Department of Labor have been conducted since January 1, 1999. Petra is not aware of
any investigations that have been conducted with respect to Petra.
INTERROGATORY NO. 11: Identify each and every lawsuit in which Petra has been
a party since January 1,1999.
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RESPONSE: In addition to this case, Petra has identified the following cases: Petra
Incorporated v. Tamarack Resort, LLC, Valley County Consolidated Case No. CV OC 08-114C;
Brand v. Petra, Ada County Case No. CV DC 0824654; Capital City Plumbing v. Petra, Valley
County Case No. CVM2009M212C; K-9 Developments v. Petra, Ada County Case No. CV-OC 08-
23843; Petra v. K-9Developments, Ada County Case No. CV-OC 09-00298; and Petra/Concrete
Petra has contacted its previous counsel to detennine whether there are any. This response will
be supplemented as required by the Idaho Rules ofCivil Procedure and orders ofthe Court.
INTERROGATORY NO. 12: Please set forth and describe with particularity each fact,
document and correspondence that Petra contends, if any, that Petra prepared a demolition plan,
and the Plaintiff approved said demolition plan as required by Article 4.3 of the Construction
Management Agreement.
RESPONSE: See previous response to Exhibit B, Item 31. The demolition plan was
reflected in the bid package for the demolition. Petra's comments were provided to the City for
incotpOration into the bid package prepared and issued by the City. The marked up version of
Bid Package #CH-06-00l will be produced as noted below. The actual written site specific work
plan was provided by the demolition contractor and transmitted to Ted Baird at the City,
reference Transmittal #007, dated 10/26/06. List ofdocuments:
1. Original Version ofDemolition Bid Package #CHM06-00I,
2. Mark-Up Version ofDemolition Bid Package #CH-06-00I,
3. Petra Transmittal #007 to COM - Ted Baird, dated 10126/06.
4. Ideal Demolition Services Site Specific Work Plan, dated 10/19/06
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Additional documents will be produced through Bridge City Legal- as and when the Items within -
Petra;s care, custody and control are located. This respOnse will be supplemented as required by the
Idaho Rules ofCivil Procedure and orders ofthe Court.
INTERROGATORY NO. 13: Identify each and every person responsible for providing
acCounting services to or for Petra during the relevant period of time, which services were in any
_______·w~y_~late(tt9tb~J~r9jeg. -__. ._ _ __ _ .. :...- ._ -------_
RESPONSE: AccoWlting services were provided by the following Petra "Employees:
John Quapp - CFO, Debbie Gorski - Accounting Manager, Monica Pope - Payroll Specialist,
Connie Creager - Accounting Specialist & Cleve Cushing - fonner CFO.
INTERROGATORY NO. 14: Identify each and every document, not identified in your
responses above, of any kind or nature whatsoever regarding (a) the Claims made by Meridian,
(b) the Defenses asserted by Petra, (c) the Claims made by Petra, and (d) the Defenses asserted
by Meridian in this action and please provide the name and address of each person who has
custody ofeach such document.
RESPONSE: See Response to Interrogatory No.5.
INTERROGATORY NO. IS: Identify each and every person Petra expects to call as a
fact witness at any hearing or at trial, stating in detail as to each such person: (a) full name, home
address, business address and telephone number and (b) substance ofthe expected testimony.
..., ._, .
RESPONSE: Petra has not detennined at this time who may be called as witnesses to
testify at the trial of this case, although it is possible that some or all ofthe witnesses identified in
response to Interrogatory No.1 may be called to testify. Petra also reserves the right to call as a
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witness any person. identified by Petra or Meridian during the course ofdiscovery. Disclosure of
witnesses will be made as required by the Idaho Rules of Civil Procedure and the Court~s
Scheduling Order.
INTERROGATORY NO. 16: Identify each and every person Petra expects to call as an
expert witness at any hearing or at trial, stating in detail as to each such person: (a) full name,
experience in the matter to which he is expected to testify; (d) subject matter on which he is
expected to testify; ( e) substance of the facts and opinions to which he is expected to testify and
a summary ofthe grounds for each opinion; and (f) manner in'which such expert became familiar
with the facts of this case.
RESPONSE: As of the date of this response, Petra has not determined who may be
called as an expert witness, ifany, or who may be retained or called to testify at a hearing or trial
of this matter. Disclosure of expert witnesses will be made as required by the Idaho Rules of
Civil Procedure and the Court's Scheduling Order.
INTERROGATORY NO. 17: Identify each and every exhibit Petra intends to introduce
at the trial ofthis case or at any hearing or during the course of any deposition to be conducted in
this action identifying each such exhibit by author, date, and subject matter.
RESPONSE: As of the date of this respon~e,Petra has not identified the exhibits that it
may introduce or utilize during a hearing or trial of this matter, but Petra reserves the right to
introduce as exhibits any documents produced during the course of discovery, including at
PETRA INCORPORATED RESPONSE DATED AUGUST 21, 2009 TO THE CITY OF Page 14
MERIDIAN'S FIRST SET OF INTERROGATORIES~ REQUESTS FORPRODUCTION
OF DOCUMENTS AND REQUEST FOR ADMISSIONS TO DEFENDANT PETRA INCORPORATED
000639
 
               
               oure  
  
              
                   
                  
                   
                 
      
               
                     
                 
       
            
                     
            
                
                  
             
             
    N GATORIES,    
          
depositions, by any party. This response will be supplemented as required by the Idaho Rules of
Civil Procedure and the Court's Scheduling Order.
INTERROGATORY NO. 18: Please set forth with particularity each fact and
document, including but not limited to the date(s) and description(s) of services perfonned by
Petra or Petra's agents whereby Petra monitored, updated, implemented, made recommendations
Schedule and Project Budget as required by Article 4.7.3 of the Construction Management
Agreement.
RESPONSE: See Response to Interrogatory No.5. The documents produced in this
case will show that Petra participated in Weekly Job Progress Meetings, Bi-Weekly Meetings
and monthly council meetings. Petra typically held regularly scheduled weekly progress
meetings with the prime contractors, architects and city representatives to monitor, review and
report on all aspects of the Project to include scheduling, quality issues, coordination, design or
constructability issues, approvals, safety, LEED and other items as required. In addition Petra
and LCA typically met with Meridian's representatives weekly, bi-weekly or monthly at
different stages of the Project to discuss design, scheduling, budget and city action items. In
addition from November 2007 thru December 2008 Petra presented a report during the City
Council meetings to the Council. Numerous design and constructability issues were addressed
thru the RFI and ASI process with the City and LCA.
List ofDocuments:
See Response to Interrogatory No.5 and more particularly:
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1. Weekly Progress Meetings .... Docwnents previously provided (See Exhibit A,
Item 6).
2. Mayors' Building Committee Meetings - Documents previously provided (See
Exhibit A, Item 5).
3. Petra Monthly Progress Reports: December 2007 through November 2008 -
Documents previously provided (See Exhibit B, Item 38).
4. City Council Meeting Minutes.
INTERROGATORY NO. 19: Please set forth and describe with particularity each fact
and document, including but not limited to the date(s) and description(s) of services performed
by Petra or Petra's agents in accordance with Article 4.7.9 of the Construction Management
Agreement. Specifically describe the actions taken by Petra or Petra's agents in protecting
Plaintifffrom "continuing deficient or defective Work..." as required by said Article.
RESPONSE: See Response to Interrogatory No.5. Further, in order to protect the City
from "continuing deficient o~ defective work" Petra had, at the minim~ one full time
superintendent. As the Project progressed Petra provided additional supervision to monitor and
coordinate the MEP work and LEED compliance. It should be noted that a LEED certified
building was not one of the criteria included in the Construction Management Agreement. Petra
.- .-also provided a full time superintendent.to oversee and coordinate the plaza construction due to
the time constraints and fast track nature of this portion of the Project. During the construction
the architect and the engineers conducted periodic site inspections and produced site inspection
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reports. The commiss~oniIig agent conducted' periodic onsite inspections. Continuously
throughout the construction Project, Petra coordinated With MTI to insure the required special
inspections were perfonned as required. MTI produced and submitted inspection reports for
steel, concrete, soil compaction and masonry.
INTERROGATORYNO. 20: Please identify each and every written agreement by and
hetweeD-Meridian_andJ~etra-enteredjnto.during_the.r.elevant_period oftime_with.respecuo.(a)_tbe_ ..- ..----.--
Claims made by Meridian, (b) the Defenses asserted by Petra, (c) the Claims made by Petra, and
(d) the Defenses asserted by Meridian.
RESPONSE: See response to Interrogatory No.4.
INTERROGATORY NO. 21: Please identify each and every oral agreement by and
between Meridian and Petra entered into during the relevant period oftime with respect to (a) the
Claims made by Meridian, (b) the Defenses asserted by-Petra, (c) the Claims made by Petra, and
(d) the Defenses asserted by Meridian.
RESPONSE: See response to Interrogatory No.4. In addition, Meridian agreed that
'-
Petra would be compensated for the additional work required for the LEED certification. The
majority of the cost for reimbursables and additional time required for the LEED activities has
been reimbursed. No additional construction management fee has been incorporated into the
._ I1greemenl Meridian authorized Petra to proceedwith construction management services for the
East Parking Lot. A portion of these services have been compensated, the balance is pending
payment and overdue. Keith Watts, Meridian Purchasing Agent, requested that Petra include
selected items as part of the monthly billing as reimbursable costs. Reference: Winter
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Conditions, 01-630, & Job Conditions, lines under Contingency and Extra Work Order item, 01-
110, under -GeneIal Conditions Reimbursables. These charges were included in the pay
applications. Payment for a portion of these invoices from various vendors is seriously overdue
and is awaiting payment from the City. -Meridian agreed to administer the employment of the
causal labor required for the Project thru Labor Ready. Petra supervised and approved the
_____invoices._fodheLaborReady_personnel.__ __ __ _ _ _
INTERROGATORY NO. 22: Please identify each and every written comnllmication
and each and every oral communication for which there is a record (i.e., either a written record or
a voice recording) by and between Meridian and Petra exchanged during the relevant period of
time with respect to (a) the Claims made by Meridian, (b) the Defenses asserted by Petra, (c) the
Claims made by Petra, (d) the Defenses asserted by Meridian in this action.
RESPONSE: See Petra's responses to Interrogatories Nos. 4, 12, 18, 19,20 and 21
above.
INTERROGATORY NO. 23: Please identify each and every person responsible for
providing accounting services to or for Petra during the relevant period of time in any way
related to Petra's work under or pursuant to the Construction Management Agreement.
RESPONSE: See response to Interrogatory No. 13 above.
INTEIfROGATORY NO. 24: For the period of November 5, 2007 to present please
identify each and every written and oral- discussions Petra participated in between Petra or any
Petra agent and Meridian regarding the matters claimed by Petra in Change Order- #2. For each
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written or oral discussion, please provide the date of discussion; identify all participants, list any
documents evidencing said discuSsions and identify the substance ofthe discussion.
RESPONSE: See response to Interrogatory No.5. The docwnents produced provide all
of the details of the nwnerous meetings in wliich Petra participated during the course of the
Project. For example, refer to meeting minutes and emails previously produced. Petra provided
Construction Management (eM) Fee on October 1,2007; this was revised and re-submitted on
November 5, 2007. The request for change was the result of the scope of the Project being
materially altered from the criteria outlined in Recital B and Article 6.2.2 pursuant to Article
7(b). Petra also reported that the formal change order would be forwarded once the Phase IV -
Plaza & Site hnprovements were bid out and the construction budget finalized. The estimate for
the amount ofthe potential change order was included in the monthly budget updates provided to
Meridian.with the Budget update dated August 31, 2007. The fonnal Change Order No 2 request
was forwarded to Meridian on April 4, 2008. By this date, the entire scope of the Project had
been fairly well defined and the design bad reached a point where the budget for the Project had
reached a point where the total cost could be accurately projected. The amount ofthe additional
fee requested was based on 4.7% of the estimated increase in the budgeted construction cost.
This request to increase the amount of the Construction Management Fee was in accordance with
Article 7(b) of the "Agreement between Owner and Construction Manager" as a result of
significant changes to the Project size, complexity and budget. A reply from Ted Baird - Deputy
City Attorney was received by Petra on May 29, 2008. This letter asked for additional
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information regarding the justification for the change order request. In response to this letter
Petra requested a meeting with Ted' Baird to review what specific information the City was
looking for and discuss the request in general. This meeting was held on August 8, 2008 with
Gene Bennett and Tom Coughlin from Petra and Ted Baird from the City. Based on the
discussion, Petra provided additional information concerning the actual hours worked and re-
requested was increased from $376,808 to $ 512,427 to reflect the actual increase in the salary
costs that Petra had not included in the original request. No response was received from the City
other than verbal assurances from Keith Watts that Meridian was "reviewing" the request.
Eventually, the denial for payment of Change Order #2 was contained in a letter dated February
24,2009.
On March 16, 2009 Petra requested mediation of the claim. No response was received
from the City. Petra. received a summons and complaint on April 21, 2009 under which the City
was suing Petra. No previous discussion or correspondence regarding any performance issues
had been brought to Petra's attention.
See response to Interrogatory No.5. In addition, see the following:'
1. Petra Letter, Re: Notice of Tntent Change Order No 2 Request, dated 10/1/07, by
WesBettis.
2. Petra Letter, Re: Notice of Intent Change Order No 2 Request, revised dated
11/5/07, by Wes Bettis.
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3. Petra Letter, Re: Change Order No 2 Request - Construction Management Fee
Increase, dated 4/4/08, by Tom Coughlin
4. City of Meridian Letter; Re: CO No 2 request for additional info, dated 5129/08,
by Ted Baird.
5. Meeting 8/8/07, 10 AM, between Petra and the City ofMeridian; attendees were:
_____-G:ene..:Renne.tt_an.<LTomGQughlin.repl'eS.entingJ!.etra_anclT.e.clBaird.and:Keith_Watts.representing... _.. .
the City. A general discussion was held regarding what the City was looking for in regards to
additional information and backup concerning Petra's request for an increase in the Construction
Management Fee. No formal meeting minutes were published.
6. Petra letter and Change Order #2 Backup Information, dated 10/3/08 provided by
by Gene BeIll1ett to Meridian.
7. See also emails to Keith Watts regarding this issue.
8. Meridian letter, Re: Change Order No 2 Regarding Additional City Hall Fees,
dated 2124/09, by Tammy de Weerd, Mayor; Charlie Roundtree, Council President; Keith Watts,
Purchasing Agent and Bill Nary, City Attorney.
9. Cosho Humphrey, LLP Letter, Re: Mediation.Request for Change Order No.2,
dated 3/16/09, by Thomas G. Walker, Petra's counsel.
10. Summons and complaint filed inA~a <;ounty on April. 16, 2009.
INTERROGATORY NO. 25: For the period August 1,2006 through present please
identify each every decision required to be made by Meridian for which the Construction
Manager was required to notify the Owner under Article 2.2 of the Agreement. For each such
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decision requiring notification please identify the substance of the· notification, date of the
notification, any document used for notification and all replies, if any, from Meridian.
RESPONSE: Article 2.2 of the Construction Management Agreement does not call for
or suggest specific requirements concerning notifications to the Owner. Article 2.2 states -
Construction Manager shall endeavor to keep the Owner fully informed regarding
the progress of the project so the Owner can have meaningful review and
___ jnYQ1Y~mjtnljIL_the_hQie-C.L_WithouLlimiting_the~eneralit~:_j)Lthe-foregoing ._-~ ---
sentence, Construction Manager shall,as a matter ofcourse, promptly provide the
Owner with copies of all dOClUDents· relating to the design and construction
management and coordination, meeting notes and memorandum and any other
information related to the Project for the Owner's review and input. Construction
Manager shall notify Owner of any decisions that are required to be made by
Owner, and any deadlines pertaining thereto. Construction Manager shall consult
with and advise Owner with respect to any decisions.
Petra fulfilled all ofits obligations under the Constmction Management Agreement including the
notifications anticipated by Article 2.2. Petra held regular periodic meetings with the Mayor,
Building Committee and other City representatives as appropriate. These meetings included the
design team. Discussions at these weekly or bi-weekly meetings included design and
coordination issues. Meeting minutes were kept of the discussions and recorded decisions made
and instructions issued by the City. See (Exhibit A, Item #5) Mayor's Building Committee
Meeting Minutes which have been previously produced.
. .
INTERROGATORY NO. 26: Please set forth with particularity each fact and
--aocmnent, inc1udingbuf not liInited to the date(s) and description(s) of services performed by
Petra or Petra's agents whereby Petra claims it performed under Article 7 and 7(a) and (b) of the
Agreement.
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RESPONSE: See response to Interrogatory No.-S. In additiont the changes to the
Project that impacted i~ included changes to the Project size, complexity and budget that were
identified in Change Order No 2 requests forwarded previously~ Article 7(b) of the Construction
Management Agreement provides for an "Equitable Adjustment" in the "Construction Manager's
fee and the not-to-exceed limits for rehnbursable expenses" due to significant change in the
____~Pro=---'-=,~ect-4~~J.~t~~~i~,-~QIJl_Pl~,gttt~(lbJ.ldg~,"----_~: - _
1. Project Size - The size ofthe Project increased in three principal areas:
1.1. Physical Size - The size of the Project increased from 80tOOO SF to
104,000 SF. including a basement. Addition of the basement added time to the Project to get
out ofthe ground and add a different type ofconstruction to the structure.
1.2. Scope of work within building - The amount of work within the building
was originally envisioned as "standard" Class A office space with open office areas. Final
design utilized fixed wan officet partitions and cabinetry in lieu ofdemountable office partitions
requiring more supervisory time to manage the Project.
1.3. Plaza & Site work - Original site work was envisioned as ~'surface
parking" and the required streetscape around the building. Final plaza design included
amphitheatret Heritage buildingt trellis, canal, streamt plaza with pavers and fountainst as well
as parking and street-scape. To manage this workt Petra employed a full time Project
Superintendent and StaffEngineer to oversee the intricate installation.
2. The complexity ofthe building changed in five principal areas:
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2.1. Structure: size of the City Council chambers dictated column.to beam
moment welds in four directions throughout the structure. This was more than the 2 directional
moment welds that were initially anticipated, and added time to the Project during the rainy
season when it is difficult to weld.
2.2. Building exterior: The City's desire to have an exterior that would stand
consuming construction· method than is used on other commercial buildings, but was required in
order to provide a 200 year structure.
2.3. Mechanical: The mechanical system used in the building is state-of-the-
art. It incorporated access floor/under floor duct throughout the building with a two pipe
hydronic system providing under floor control to individual VAV boxes at individual work
stations. The system provides the ultimate in control, comfort, and flexibility for future office
changes compared to the usual rooftop system with the single thermostat for large work areas.
2.4. Electrical: The electrical system also is state-of-the-art with "daylight
harvesting" controls, .C02 monitoring, standby generator and UPS systems - all requiring
additional time to install.
2.5. Because of the complexity of the mechanical/electrical systems, Petra
... employed a mechanical/electrical sup~tendent in lieu of a foreman to ensure the success of the
Project.
2.6. LEED: The certification for LEED with the state-of-the-art MEP systems
added time to the overall Project to complete.
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3. Budget
3.1. The proposed budget for- the ~roject· during contract negotiations· in
August~ 2006 was set at $12.2 million for 80,000 SF. This was done in .order to negotiate the
construction m8.nagement agreement to get the Project started prior to any drawings being
prepared. The budget would was adjusted as the design evolved to meet the owners criteria. The
____----'City_was.Jlware__ofand_appr_ov.ed_the...design. . _
3.2. All budgets, bids, and contract awards were received by the City and
approved by City Council.
3.3. The:final budget of$20.4 million for the building and plaza was presented
to City Council in the monthly report in December 2007, and was the final budget for the
completion of the building, plaza, and demolition/abatement. The $8.2 million, or 67%
increase, from the Initial Budget to the Final Budget was a direct result of the increases in
scope, and complexity driven by the city requirements.
3.4. LEED - Leadership Energy Efficient Design Issues - The additional
management work required to insure compliance with the LEED requirements was not
contemplated at the time the initial budget was set since a LEED Certified facility was not one
ofthe Criteria for the facility.
4. Contract Changes -& Revisions - Petra had to actively manage .changes resulting
from 168 ASI, nmnerous RFI and miscellaneous other City requested changes. The substantial
majority ofthe changes resulted from owner and design driven changes.
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5. Scope Additions - In addition to the size, complexity and budget for the Project
being increased as a result of City driven requirements. The City had the ConstnictionManager
coordinate the design, procurement and construction of several FF&E items that were not
originally included in the Construction Cost. This included audio/visual systems,
telecommunications, security systems and interior signage. Petra also helped coordinate the
INTERROGATORY NO. 27: Please set forth and describe with particularity each fact
and document, including but not limited to the. date(s) and description(s) of services perfonned
.by Petra or Petra's agents for which Petra claims materially increased the amount of, or cost of,
Petra's services.
RESPONSE: See response to Interrogatory No.5 and .other responses above. It was
not a number of separately identifiable events that affected the cost of Petra's services. It was
the cumulative effect of all factors, including those listed in the response to Interrogatory No 26.
Increases in the size, complexity and budget contributed to a substantial increase in the total
man-hours expended. This would include man-hours expended dealing with design issues
related to groundwater issues such as drainage systems, basement or no basement; mechanical
and electrical systems designs and scope additions. As the complexity and size increased, the
budgetincreas:ed to reflect a much larger more complex building. The budget increases also
reflect the additional scope added to the Project and Petra expended substantial additional
manpower dealing with these scope additions.
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Petra assigned personnel to deal with the LEED certification and the MEP" systems
coordination." Additional time was expended dealing"with the volume of changes that was
another factor in increasing the budget.
The decision to proceed with the bidding and" construction of the Project before the
construction documents were complete meant that multiple bid and award processes were
contributed to the increase in the budget and the amount of time required to coordinate the work
and documentation.
INTERROGATORY NO. 28: Please set forth and describe with particularity each fact
. and document, including but not limited to the date(s) and description(s) of the alleged active
. .
interference ofor by Meridian dming the course ofthe Project.
RESPONSE: See response to Interrogatory No.5 for documentation of Meridian's
interfer~nce. In addition, the quantity and timing of owner and design driven changes constituted
active interference. Petra worked with the City, design team and contractors to minimize the
effect of the changes and keep the actual completion date of October 15,2008 as close to the
original anticipated August completion date as possible.
The items with the largest single impact on the Project would probably be PR-l Mayors
Suite RedesignlRelocation and the Plaza DesignlRedesign that resulted in the Plaza having to be
bid twice and the start ofconstruction being pushed to the spring of2008.
INTERROGATORY NO. 29: Please list any and all services, including but not limited
to, the date(s), name of person(s) performing service and description(s) of said services
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performed by Petra or Petta's agents in compliance with Article 4.5.3 of the Agreement as the
review of Construction Document(s} at appropriate intervals during their preparation to make
recommendations to Owner and Architect as to the constructability, costNeffectiveness, clarity,
consistency and coordination ofConstruction Docwnents.
RESPONSE: See response to Interrogatory No.5 for documentation of services, etc.
joint meetings with the City, Lombard Conrad,Engineering, Inc., Eidam, Hatchmueller, Stapley
Engineering, Elk MOWltain Engineering and Heery. Upon the issuance of the 60% Core and
Shell drawings Petra, Inc. distributed the drawings for the peer review, value engineering input,
and costing to the following professionals Icontractors listed below. Their input was included in
the subsequent cost estimates (2-26-07), value engineering suggestions, and plan modifications.
Masonry
Str Steel & Deck
Doors & Hardware
Drywall
Glass & Glazing
Roofing
Elevators
Cabinetry
Flooring
Demmmtable Wall
Access Flooring
Fire
Sprinklers
Plwnbing
HVAC
Electrical
TMC & Mickelson
Mountain Steel &
Tombari
ABS
PS&G andISI
Custom Glass
Western Roofing
Schindler
Idaho Custom
Woodwork
Flooring America
Nordwall
Barclay-Dean
TVFP
DeBest
lML
Mountain Power
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On-going review and. coordination efforts by. the construction team would be best
evidenced by the questions forwarded in the 230 RFl's issued and answered during the course of
the Project.
Coordination issues were also covered as needed in the Weekly Construction Progress
meetings. .
INTERROGATORY NO. 30: Please list any and all services, including but not limited
to, the date{s), name of person(s) performing service and description(s} of said services
performed by Petra or Petra's agents in compliance with Article 4.5.8 of the Agreement as the
preparation ofvalue analysis studies on major construction components.
RESPONSE: See response to Interrogatory No. 5 for documentation related to value
engineering. In addition, value engineering was conducted throughout the Project up through
and including building commissioning. General correspondence between Petra and general
contractors is included in their individual correspondence files, ASI files, RFI files, and change
order files.
Value engineering recommendations to the City were made throughout the Project The
following is a recap ofthe major value engineering items:
• Reduction in the amount of stone used .in the building veneer. Reduced in
meeting of2/12/07.
1122/07 EStimate: .
4/3/07 Bid
Savings
$ 2,()17,385
$ 1,584,760
$ 432,625
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• Alternate supplies ofaccess flooring. Solicited help from Gary Christensen to put
pressure on suppliers to provide pricing similar to Bariner Bank.
2/12/07 Estimate
4/3/07 Bid
Savings
$ 739,518
$ 528,800
$ 210,718
• Bi-Weekly Meeting 2/12/07 - HVAC System Design
Discussion-&-review-of-access-floor-and-ll¥-AC-system.--Concems-were-expressed -that---- .----- -------
similar systems in Boise were not perfonning correctly._ Further investigations were conducted
and information transmitted to the City on 2/15/07 and 2/22/07. Short comings of previous
installations were addressed by the design team including individual supply/control at perimeter
wall and elimination ofplastic actuators.
Bi-Weekly Meeting 2126/07 - Value Engineering 1Peer Review
Value Engineering Items
Delete Basement
Delete South Wing
Unfinished Unassigned Areas
• Bi-Weekly Meetings - March & April 2007
$ 812,353
$ 1,000,000
$ 870,634
$ 254,830
The Building as designed had the basement into the ground water table. As contaminated
dirt cleanup progressed during the month of March, it became apparent that the contaminated
soil on site had a clay underlayment which was protecting the groundwater table from the
contaminated soil. Penetrating the clay layer to construct the basement.would have put the City
at risk for a multi-million dollar cleanup program. Consequently, Petra recommended the
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building be raiSed 4 feet to elimiilate that risk (letter 4/3/07). City Council. approved the value
engineering suggestion and the drawings were modifiedto raise the building 4'· (letter 4/12/07).
• .Bi-Weekly Meetings June/July/August 2007
Numerous value engineering suggestions were pursued during the months of Junet Julyt
and August 2007 (see attached correspondence to subcontractors). These were summarized and·
given-to..City-CounciL(see-attachment.8/31/07.)-.Xhree..of-the-items-were.selected-(see-Mtg#1.4-......----_. _ ..-
9/17/07).
INTERROGATORY NO. 31: Please list any and all servicest including but not limited
. .
to, the date(s), name of person(s) perfonning service and description(s) of said services
perfonned by Petra or Petrats agents identified as "general conditionsn specifically identified as
items designated for procurement by the Construction Manager in the Construction Management
Plan.
RESPONSE: See response to Interrogatory No. 5 for documentation of performance
under General Conditions.
INTERROGATORY NO. 32: Please set forth and describe with particularity each fact
that supports your claim for any damages jn this matter. including how you arrived at these
damages, the calculation for the samet and identify any and all documents that support your
.claim for damages.
RESPONSE:
Bennett.
See Change Order No.2 Request, dated 10/3/08 prepared by Gene
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INTERROGATORY NO.,33: Please set forth .and describe with particularity each fact,
document, and correspondence that Petra contends, if any, that Petra examined the Plainti.f.rs
Criteria, prepared and submitted to Plaintiff a written report as required by Article 4.2 of the
Agreement.
RESPONSE: Please refer to Exhibit B, Item #30"previously produced. The "Owners
Meridian. However, the Development Strategies Phase of the contract was accomplished
through bi-weekly meetings with the City of Meridian, Lombard Conrad, Engineers and Petra,'
Inc. These meetings resulted in the program for the Project which was delivered by the Architect
to the City on 8/16/06 (see attached).
From this baseline program., Project toms were conducted by Lombard Comad, Petra,
and the City viewing the types ofstructln"es being built in the Treasme Valley. From these tours,
the City decided on a structure similar to Banner Bank. 20% Shell and Core drawings were
prepared and delivered to Petra in December 2006, and the initial budget was given to the City
on January 15, 2007, with an updated version on February 12, 2007 based on peer review
comments. At the meeting of 2126/07 Value Engineering Options were reviewed and the
architect was authorized to finish the drawing "as designed" for bidding in April.
INTERROGATORY NO. 34: Please set forth and describe with particularity each fact
, .,
and document, including but not limited to the date(s) and description(s) of services performed
by Petra or Petra's agents in compliance with Article 4.4 of the Agreement, specifically the
creation and submission of the Construction Management Plan.
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RESPONSE: See response to Interrogatory No. 5 for documentation of Petra's
compliance. In addition, aConstruction Management Plan was provided to City of Meridian
starting January 22, 2007. See also:
• E-mail regarding Construction Management plan from Wes Bettis, dated 1/10/07
• Construction Management Plan & Binders - Transmittal #012, dated 1/22/07, to Keith
Watts, COM. The Keith Watts, COM, acknowledged receipt of the Construction
Management Plan at a 1/10/07 City Bid Meeting, reference City Hall Project /
- -_ConstructionJ~rogression-timeline_prepared-hy-KeithWatts,-Approx-412008.-------~ --------~-----
• CMPlan Update - Claims & Change Order Management - Transmittal #014, dated
1123//07, to Keith Watts, COM
• CMPlan Update - Contractor Coordination, Methods & Procedures, Organizational
Chart. - Transmittal #034, dated 2/5/07, to Keith Watts, COM
• eM Plan Update - Transmittal #242, dated 5/9/07, to Keith Watts.
Petra does not recall receiving any responses or comments from the City concerning any
.portion ofthe Construction Management Plan.
INTERROGATORY NO. 35: Please set forth and describe with particularity each fact
and document, including but not limited to the date{s) and description(s) of services performed
by Petra or Petra's agents in compliance with Article 4.4 of the Agreement, specifically the
creation ofa "comprehensive master Project schedule."
RESPONSE: See response to Interrogatory No.5. In addition, an initial schedule was
provided to Meridian on 6/13/06 and were updated monthly. Monthly schedule updates were
included in monthly reports to the City. Copies provided previously. See response to Exhibit A
Item 4.
I. Initial Preconstruction Schedule with Design, dated 6/13/06
2. Updated Project Schedule - Conceptual Construction Schedule, dated 1/23/07
3. Updated Project Schedule- Conceptual Construction Schedule, dated 2112107,
Tran$1Ilittal #035, to Keith Watts, COM
PETRA INCORPORATED RESPONSE DATED AUGUST 21, 2009 TO THE CITY OF Page 33
MERIDIAN'S FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION
OF DOCUMENTS AND REQUEST FOR ADMISSIONS TO DEFENDANT PETRA INCORPORATED
000658
  
           
             
      
          1  
            
           
    1          I 
tructionJ~rogres ion-timeline_prepared-by-KeithWatts,-Approx-412008.----- -
  Pl           
     
  Pl         
         
           
              
       
            
              
               
       
            
    1          
               
  
1        1  
        1  
        
      
             
        
          
4. Updated Project Schedule - Conceptual Coilstruction Schedule, dated 3/05/07
5. Updated Project Schedule - Conceptual Construction Schedule, dated 4/20/07
. 6. Updated Project Schedule - Conceptual Construction Schedule, dated 5/22/07,
Transmittals #255 & 257, to COM
7. Updated Project Schedule - Conceptual Construction Schedule, dated 8/07/07
8. An updated schedUle & progress narrative were included with each Monthly Progress
Report furnished to the City. Reference previous response to Exhibit B, Item #38.
INTERROGATORY NO. 36: Please· set forth with particularity each fact and
____d.ocument. including but not limite.dto the. date.(s).an.d.descriptiQn(s).ofservices.penormed.by
Petra or Petra's agents in compliance with Article 4.4 of the Agreement, specifically the
development ofthe "Preliminary Price Estimate."
RESPONSE: See response to Interrogatory No. 5 for documentation of Petra's
compliance. In addition, preliminary price estimates were transmitted to the City as the
preliminary design progressed. The estimates were based on the basic criteria outlined in the
Construction Management Agreement and the conceptual design documents as they existed. at
the time.
1. 200/0 Core & Shell Estimate - Transmittal #013, dated 1/22/07
2. 60% Core & Shell 120% MEP & 11 - Transmittal #035, dated 2112/07
3. 100% Core & Shell / 60% MEP & TI - Transmittal #201, dated 4/4/07
4. 100% Core & Shell I] 00% MEP & 11 - Transmittal #345, dated 7125/07
5. Monthly Budget Updates for City COlUlCil Workshops
6. Monthly Reports - December 2007 thru November 2008 - Each monthly report
included a budget update. See previous response to Exhibit B, Item #38
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7. By JanuaI'Y, 2008 all the value engineering options had been decided on and the only
item left to bid was the plaza. The Plaza budget was estimated at a cost of $2.2 million base on
the design at that time. This brought the MCH total construction budget to $21,773,078, where
it remained through the' balance of the Project. In the summer of 2008, the budget for the East
Parking Lot was set at $470,000.
~_~ 8. Io_date_the_finaLc.ost_excludingJ~_etra£Q#2_ar.eas_follo.ws: _
o City Hall & Plaza
o East Parking Lot -
Budget
$21,773.078
$ 470,000
To-Date Billing
$ 21,513,416.34
$ 400,660.16
INTERROGATORY NO. 37: Please set forth with particularity each fact and
docwnent, including but not limited to the date(s) and description(s) of services performed by
Petra 'or Petra's agents in compliance with Article 4.4 of the Agreement, specifically the
development ofthe "Quality Management Plan" as set forth in Article 4.4.1(e) of the Agreement.
RESPONSE: See response to Interrogatory No. 5 for documentation of Petra's
compliance. In addition, the "Quality Management Plan" was included in as Item e. in the
Construction Management Plan. See also Petra's response to Interrogatory No. 34 above.
INTERROGATORY NO. 38: Please set forth with particularity each fact and
document, including but not limited to the date(s) and description(s) of services performed by
Petra or Petra's agents in compliance with Article 4.5.9 of the Agreement, specifically the
submission of the "Final Cost Estimate" to the Plaintiff, and describe the steps taken by Petra or
Petra's agents with respect to identifying cost savings measures, revising the Construction
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Documents (as defined in the Agreement), revise the Final Cost Estimate to reflect anticipated
savings from the cost savings measures.
RESPONSE: See response to Interrogatory No. 5 for documentation of Petra's
compliance. See also response to Interrogatory No. 36 above.
REQUESTS FOR PRODUCTION
_RE_QUEST_],_ORP.RODlicr1ONJ~:O.J;__AILdjlcuments_eitheI_us.ed.1Qre.sllomLto_any . _
ofthe interrogatories served on you in this action.
RESPONSE: See response to Interrogatory No.5. All of the documents produced were
used in preparation ofthe responses to the foregoing Interrogatories.
REQUEST FOR PRODUCTION NO.2: All documents relating to the Project in
Petra's possession as identified in Article 2.4 ofthe Construction Management Agreement.
RESPONSE: See response to Interrogatory No.5 for documentation.
REQUEST FOR PRODUCTION NO.3: All documents relied upon by any expert that
you intend to use in this matter and all documents evidencing the qualifications, opinions,
testimony, and underlying facts and data that support said opinions and testimony for any expert
that you intend to use in this matter.
RESPONSE: See response to Interrogatory No. 16 above.
REQUEST FOR PRODUCTION NO.~: All documents identified in your responses
to interrogatories served on you in this action.
RESPONSE: See response to Request for Production No.1.
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REQUEST FOR PRODUCTION NO.5: All documents which support Petra's request
for compensation for Change Order #1. .
RESPONSE: See response to Interrogatory No.5 for documentation supporting Change
Order #2. In addition, see the following:
1. E-Mail fromWesBettistoBradWatson.dated2l21107.Re: Discovery of
Suspected Contaminated Soil
._-----------------~._------- - ---------------------------------
2. Petra Letter dated 9/12/07, Re: Construction Management Fee Change Order
Request No 1.
3. COM Contract Change Order COOl, Executed by Keith Watts 9/25/07; With
Petra CO No I form dated 10/8/08 det8.iling change order breakdown
REQUEST FOR PRODUCTION NO.6: All documents which support Petra's request
for compensation for Change Order #2.
RESPONSE: See response to Interrogatories No.5 and 24 and Request for Production
No.1.
REQUEST FOR PRODUCTION NO.7: All documents reflecting any calendar,
notes, or jownals maintained by Petra, Petra's employees, or Petra's Agents from August 1,2006
through present.
RESPONSE: No separate joumals or notes were maintained by Petra employees any
handwritten notes that were maintained would be included in the respective files: Outlook
Calendars for Gene BeIUlett, Tom Coughlin, Nick Ploeti and JackVatighri.. As indicated
previously electronic files for other employees lost due to equipment or procedural problems.
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REQUEST FOR PRODUCTION NO.8: All documents refl~cting any communication
between Petra and Petra's agents that relates to the construction ofthe "Project" as de:tmed iIi
Recital B of the Construction Management Agreement.
RESPONSE: . Petra doesn't recall any specific Petra intra-company correspondence
concerning Recitals Item B of the Construction Management Agreement. References to the
____criteriainclude.LUnJtemJ>.Nejnclud.edinJhe_GhangeOrderJlfu_L&2EqJ.les:ts~... ._._.__
REQUEST FOR PRODUCTION NO.9: All dOCUIilents reflecting any communication
between Petra and the Plaintiff that relates to the construction of the "Project" as defined in
Recital B of the Construction Management Agreement.
RESPONSE: See response to Interrogatory No. 5 for documentation of
communi.cations. In particular, see response to Exhibit A, Item 49 Owner Correspondence.
Petra doesn't recall any specific references to Recitals Item B except as it relates to Change
Orders No -I and 2.
REQUEST FOR PROQUCTION NO. 10: All documents reflecting any
communication between Petra or Petra's agents and LCA Architects that relates to the
construction of the "Project" as defmed in Recital B of the Construction Management
Agreement.
RESPONSE: See response to Interrogatory No.5 for documentation of communication
with LCA. In particular, see correspondence with LCA included previously as response to Exh.
A Item #49, Architect Correspondence. Petra doesn't recall any specific references to Recitals
Item B except as it relates to Change Orders No 1 and 2.
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REQUESTFOR PRODUCTION NO. 11: All video or audio recordings and all
photographs relating to _the construction of the "Project" as defined in Recital B of the
Construction Management Agreement.
RESPONSE: See response to Interrogatory No.5 for photographs. Recital B doesn't
reference photographs. All job photographs used to document progress, job conditions or LEED
video recordings would be the training videos which were forwarded to the City on 3/11/09,
reference transmittal #954, attn Eric Jensen. No copy was maintained by Petra. Petra is not
aware ofany audio recordings.
REQUEST FOR PRODUCTION NO. 12: All docwnents reflecting any admission,
misrepresentation, or statement allegedly made by the City.
RESPONSE: See response to Interrogatory No.5 for documentation of the City's
admissions, misrepresentation and statements. In addition see City Hall Project / Construction
Progress Tirneline - Prepared by Keith Watts, undated, ree'd April 2008, 12 pages.
REQUEST FOR PRODUCTION NO. 13: All documents relating to any written
report including the development, creation, communication, and understanding of the "Owner's
Criteria" and "identifying any design,constroction, scheduling, budgetary, operational or other
problems or recommendations that my result from Owner's Criteria" pursuant to or in any way
related to Article 4.2 ofthe Agreement.
RESPONSE: See response to Interrogatory No. 5 for documentation of Petra's
compliance. See also Petra's response to Interrogatory No. 33. Further, see documentation
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regarding contaminated soil and grOlmd water, water table issues, docwnent production,
approvals ACHD, pennits).
REQUEST FOR PRODUCTION NO. 14: All'docwnents relating to the development,
creation, communication, and review ofPetra's written plan for demolition, including Plaintiffs
approval and notice to proceed, pursuant to or in any way -related to Article 4.3 of the
____--'A~gr~ement.---------------------------.--------- ..:. _
RESPONSE: See responses to Interrogatories Nos. 5 and 12.
REQUEST FOR PRODUCTION NO. 15: All documents relating to the development,
creation, commWlication, and review of the "Construction Management Plan" pursuant to, or in
any way related to, Article 4.4.1(a) of the Construction Management Agreement, including, but
not limited to, the Construction Management Plan.
RESPONSE: See responses to Interrogatories Nos. 5 and 34. In addition, see:
1. E-mail regarding Construction Management plan from Wes Bettis, dated 1/10/07
2. Construction Management Plan & Binders - Transmittal #012, dated 1122107, to
Keith Watts, COM. The Keith Watts, COM, acknowledged receipt of the Construction
Management Plan at a 1/10/07 City Bid Meeting, reference City Hall Project I Construction
Progression timeline prepared by Keith Watts, Approx 4/2008.
3. CM Plan Update - Claims & Change Order Management - Transmittal #014,
dated 11231107, to Keith Watts, COM
4. CM Plan Update - Contractor Coordination, Methods & Procedures,
Organizational Chart. - Transmittal #034, dated 2/5/07, to Keith Watts, COM
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5. CM Plan Update - Transmittal #242, dated 519/07, to Keith Watts.
REQUEST FOR PRODUCTION NO. 16: All documents relating to the development,
creation, communicatio~ and review of the Project Schedule pursuant to, or in any way related
to, Article 4.4.l(b) ofthe Construction Management Agreement.
RESPONSE: .: See responses to Interrogatories Nos. 5 and 35. See also copies
___---,pmYided-pIeYiQus1y--S~cH~sponse-.!o.·Exhihi1Alt~m4'-- . . .. ._ ._.__
1. Initial Preconstruction Schedule with Design, dated 6/13/06
2. Updated Project Schedule - Conceptual Construction Schedule. dated 1/23/07
3. Updated Project Schedule - ConceptUal Construction Schedule, dated 2112/07,
Transmittal #035, to Keith Watts, COM
4. Updated Project Schedule - Conceptual Construction Schedule. dated 3/05/07
'5. Updated Project Schedule - Conceptual Construction Schedule. dated 4120/07
6. Updated Project Schedule - Conceptual Construction Schedule, dated 5/22/07.
Transmittals #255 & 257, to COM
7. Updated Project Schedule - Conceptual Construction Schedule, dated 8/07/07
.8. An updated schedule & progress narrative were included with each Monthly
Progress Report furnished to the City. Reference previous response to Exhibit B, Item #38.
REQUEST FOR PRODUCTION NO. 17: All documents relating to the development.
creation, communication, and review of the "Preliminary Price Estimate" pursuant to, or in any
way related to, Article 4.4.1(c) ofthe Construction Management Agreement.
RESPONSE: See responses to Interrogatories Nos. 5 and 36. See also:
1. 20% Core & Shell Estimate- Transmittal #013, dated 1122/07
2. 60% Core & Shell/200A MEP & 11 - Transmittal #035, dated 2/12107
l. 100% Core 8i She11160%MEP & Tf- Transmittal #201, dated 4/4/07 .
4. 100% Core &Shell 1100% MEP & TI - Transmittal #345, dated 7125/07
5. Monthly Budget Update for City Council Workshop 11113/07 (Other months - ??)
6. Monthly Report - Dec 2007 tbru Nov 2008 - Each monthly report included a
budget update. Reference previous response to Exhibit B, Item #38
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REQUEST FOR PRODUCTION NO. 18: All documents relating to the
development, creation, commUnication, and review of the "Communications Plan" pursuant to,
or in any way related to, Article 4.4.1 (d) ofthe Construction Management Agreement.
RESPONSE: See responses to Interrogatories Nos. 5 and 34 regarding the Construction
Management Plan. Communications Plan was included in CM Plan. No comments or response
---..-was-recei¥edliom-the-City_conceming_the_Communications_Plan._._.. _....._.._._.... . . .
REQUEST FOR PRODUCTION NO. 19: All documents relating to the development,
. creation, communication, and review of the "Quality Management Plan" pursuant to, or in any
way related to, Article 4.4.1(e) of the Construction Management Agreement.
RESPONSE: See responses to Interrogatories Nos. 5 and 34 regarding the Construction
Management Plan. Communications Plan was included in CM Plan. No comments or responses
were received from the City concerning the Communications Plan.
REQUEST FOR PRODUCTION NO. 20: All documents relating to the identification
of cost saving measures, revision of Preliminary Design to reflect approved cost saving
measure~ and revision of the Preliminary Cost Estimate pursuant to, or in any way related to,
Article 4.4.3 ofthe Construction Management Agreement.
RESPONSE: See responses to Interrogatories Nos. 5, 30 and 36.
REQUE~1.' FOR PRODUCTION NO. 21: All documents detailing or identifying the
required review of Construction Documents and any recommendations made to Owner and
Architect, pursuant to, or in any way related to, Article 4.5.3 of the Agreement, including any
peer review by "electrical, mechanical, structural and architectural professional for up to two (2)
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work days per discipline" for "cons1ructability, cost-effectiveness, clarity, consistency and·
coordination."..
RESPONSE: See responses to Iilterrogatories Nos. 5 and 29.
REQUEST FOR PRODUCTION NO. 22: All meeting minutes pursuant to, or in any
way related to, Articles 4.5.5 and 4.5.6 of the Construction Management Agreement. Please
a) Petra intra-company meeting minutes, or Petra intra-employee notes, or Petra intra-
management notes, or intra-company e-mails;
b) Petra and LCA meeting minutes, notes or e-mail;
c) Petra and Prime Contractors meeting minutes, notes or e-mail;
d) Petra and DEQ meeting minutes, notes or e-mail;
e) Petra and EPA meeting minutes, notes or e-mail;
f) Petra and City meeting minutes, notes or e-mail; and
g) Petra and any other person or entities meeting minutes, notes or e-mail.
RESPONSE: See response to Interrogatory No.5. In particular see meeting minutes
previously produced in response to Exhibit A -Items 5,6 & 7 and Exhibit B Item 39. Email was
produced previously. See response to Exhibit A, Item 48.
1. Item a. - No meeting minutes could be located.
2. Item b. - See previous response to Exh A Items 5, 6 and 7.
3. Item c. - See previous response to ExhA, Items 6 and 7.
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4. Item d. - No meetings or emails to or from DEQ could be located. The City
contracted directly with MTI to oversee the -management of the contaminated soil and water
issues as they related to DEQIEPA remediation requirements. Petra coordinated with MTI and
the City to direct the actual removal work and received portions ofthe correspondence from MTI
concerning the dealings with DEQ. The correspondence received was forwarded previously; see
_. Je-sponse_toExhibitRItem #49._ ..
5. Item e. - No meetings or emails to or from EPA could be located. See response to
Item D above.
6. Item f.. See response to Exhibit At Items 5 & 6.
7. Item g - See response to Exhibit At Item 7
REQUEST FQR PRODUCTION NO. 23: All documents relating to the developmen~
creation, communication, and review of any Value Engineering perfonned by Petra or Petra's
agents pursuant to, or in any way related to, Article 2.5 of the Construction Management
Agreement. Specifically identify all communications between Petra and any Prime Contractors
or between Petra and the Plaintiff. Also specifically identify and produce all value engineering
recommendations made by Petra to the Plaintiff.
RESPONSE: See responses to Interrogatories Nos. S, 30·and 36.
REQUEST FOR P~~DUCTIONNO. 24: Identify and produce all documents relating .
to the development, creation, co~~cation, and review of any budget or price estimate for the
Project.
RESPONSE: See responses to Interrogatories Nos. 5 and 36.
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REQUEST FOR PRODUCTION NO. 25: Identify and produce all Pay Applications
and any and all supporting documentation in any way related to the Project.
RESPONSE: See response to Interrogatory No.5. In particular, Pay Applications MCH-
001 thru MCH-027 were previously transmitted to the City. S.ee response to Exhibit B Item 40.
Pay requests include all supporting documentation to include contractor pay requests and general
___~.I!4itj~~!~p~ _.__.-..-.-.- - ..-.------.--. -.--. .
1. Pay Applications MCH~OOl thru MCH-027, See Exhibit B. Item 40.
2. Pay Applications MCH-028, 029 & 030.
REQUEST FOR PRODUCTION NO. 26: Identify and produce the following:
a) All Petra payroll documents in any way related to the Project;
b) All Petra Time cards in any way related to the Project;
c) All Petra Payroll reports in any way related to the Project;
d) All Petra Personnel resumes and qualifications in any way related to the Project;
e) All Petra Personnel cost information in any way related to the Project; and
f) All Petra Payroll plus specific burden costs in any way related to the Project
RESPONSE: See responses to Interrogatories Nos. 5. See also:
Items a, b & c. (Included all time cards with Summary reports - MP & 00). Timesheets
and sti.ttlmaryreports to substantiate LEED chargesandncludedin each pay application. Copies
ofall other timecards will be produced through Bridge City Legal.
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1. ·Item d~ Resumes for key personnel to include Gene BelUlett & Wes Bettis were
- included in Petra original statement of qualifications dated April 24, 2006. The resume for Tom
Coughlin was forwarded to the City on 11/28/07. The resume and qualifications for Jon
Anderson & Adam Johnson where discussed during an executive session of the city council
around April 07. Petra was not provided with meeting minutes from this session. Attached are
____~c!!!lopie~J~(~~p.DleslQrGene---.B~tt,_:W~:tBettis,....T.om__CmJghlin._..I.o.n..Anderson,_ J-ack_yaughn, _
Adam Johnson & Nick Ploetz, reference RFP No 26, Item 2
2. Item e & f. - The hourly'payroll rates including burden for the key Project
personnel were set by contract, reference 6.2.2. Clarify what persolUlel cost information is
requested.
REQUEST FOR PRODUCTION NO. 27: Identify and produce any and all daily or
weekly diaries or reports-; all daily or weekly schedules; all Project schedules and all Gantt
charts; all phone documents; and all electronic correspondence, including e-mails as a Bates
Numbered production and in electronic format.
RESPONSE: See responses to Interrogatories Nos. 5. In particular see:
1. The daily reports were provided in response to Exhibit A, Items #9 & 10. -
2. The Project schedules were provided in response to Exhibit B, Items #44 & 45.
3. No phone logs were kept, see response to Exhibit B item #46.
4. The email-correspondence was provided in response to Exhibit B Item #48.
REQUEST FOR PRODUCTION NO. 28: -Please produce copies of any certificate of -
insurance for Errors and Omissions policy in any way pertaining to The Project.
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RESPONSE: A copy of current insurance certificate will be produced through Bridge
-City Legal.
REQUEST FOR PRODUCTION NO. 29: -Please produce any and all daily reports in
any way.related to the Project.
RESPONSE: See Petra's Response to Request for Production of Documents No. 27~
____.ItemJ. .. . . .. _
REQUEST FOR PRODUCTION NO. 30: Please produce all supporting documents
that specifically quantify the allegedmaterially increased services provided by Petra as identified
in Interrogatory No. 27.
RESPONSE: See Petra~s Response to Request for Production ofDocuments Nos. 1 & 2.
1. Change Order No.2
2. ASI's 1-168
4. Contract Documents.
REQUEST FOR PRODUCTION NO. 31: Please produce all supporting documents
that specifically quantify the increased the services allegedly provided by Petra due to alleged
active interference by Meridian as identified in Interrogatory No. 28.
RESPONSE: See Petra~s Response to Request for Production ofDocuments Nos. 1 & 2
. , ... _,- - . ,- - . -
REQUEST FOR PRODUCTION NO. 32: Please produce an electronic copy ofthe
Expedition database and any/all other database(s) created and used for the Project.
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RESPONSE: Ifthe requested database is still within ·Petra:'s care, custody or control, a
copy will be produced through Bridge City Legal.
REQUEST FOR PRODUCTION NO. 33: Please produce all LEED related documents
including but not limited to photographs and documents in any way related to LEED criteria or
eligibility.
RESI!ONSE: 8.ee_._Response._to_lnterrogatory.. No..__ S....J~.etra_haft_prQvided. __alLsuch .
infonnation previously. See Petra response to Exhibit B, Item #51. LEED issues were discussed
as part of weekly and monthly meetings.
1. LEED Presentation made to City
2. LEED Status
REQUEST FOR PRODUCTION NO. 34: Please produce the originals or, if the
originals are not available, true, correct, complete and legible Bates numbered copies of each and
every document identified by You in, or related in any way to. Your answers and responses to
the foregoing interrogatories and in Your responses to the following requests for admission.
Production of electronic data or electronic media shall include production of each and every
document in its native fo~ with original Metadata intact and unaltered, on portable media,
such as CD ROM. This request includes residual electronic data and electronic data on backup
tapes or other media.
RESPQNSJ.t: See Response to Interrogatory No.5.
REQUEST FOR PRODUCTION NO. 35: Please produce the originals or, if the
originals are not available, true, correct, complete and legible Bates numbered copies of each and
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every documenttbat refers or relates in any way to (a) the Claims made by Meridian, (b) the
.Defenses asserted by Petrat (c) the Claims made by petra, and (d) the Defenses asserted by
Meridian in this action. Production of electronic data or electronic media shall include
production of each and every document in its native fonna~ with original Metadata intact and
unaltered, on portable media, such·as CD ROM. This request includes residual electronic data
RESPONSE: See Response to Interrogatory No.5.
REQUEST FOR PRODUCTION NO. 36: If your response to any of the following
Requests for Admissions is a denial, please produce all documents that support your denial.
Production of electronic data or electronic media shall include production of each and every
document in its native format, with original Metadata intact and unaltered, on portable media,
such .as CD ROM. This request includes residual electronic data and electronic data on backup
tapes or other media.
RESPONSE: See responses to the Requests for Admission.
REQUESTS FOR ADMISSION
REQUEST FOR ADMISSION NO.1: Petra and the Meridian entered into the
written Construction Management Agreement dated August 1, 2006 ("Agreement").
RESPONSE: Admitted.
REOUEST FOR ADMISSION NO.2: The Defendant's Counsel, Mr. Walker
received the letter dated April 20, 2009 from Mr. Trout.
RESPONSE: Admitted.
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REQUEST FOR ADMISSION NO.3: The Defendant's Counselt Mr. Walker
received the Exhibit A attachment to the letter dated.April 20~ 2009 from Mr.'Trout. A copy of
Exhibit "N' is attached hereto for Petra's review.
RESPONSE: Admitted.
REQUEST FOR ADMISSION NO.4: The Defendant's Counsel, Mr. Walker
Exhibit "B" is attached hereto· for Petrats review.
RESPONSE: Admitted.
REQUEST FOR ADMISSION NO.5: The Defendant's Counsel, Mr. Walker
replied to Mr. Troutts April 20t 2009 letter by a letter dated June 10, 2009.
RESPONSE: Admitted.
REOUEST FOR ADMISSION NO.6: Petra has not provided to Meridian a copy of
the file folder, and its contents, labeled "Bidding .Info #3b" contained within the box labeled
"Meridian City Hall #060675 owner testing" in conjunction with Mr. Walker's June 10, 2009
transmittal letter.
RESPONSE: Denied. All information and documents, to the extent previously
requested, have been produced. To the extent information and documents were not previously
requested, such information and documents, if within Petrats care, cu~y or controlt will be
produced through Bridge City Legal.
REOUEST FOR ADMISSION NO.7: Petra has not provided to Meridian a copy of
the file foldert and its contents, labeled ''Engineer - Geotechnical report #4e" contained within
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the box labeled "Meridian City Hall #060675 owner testing" in conjunction with Mr. Walker's
JlUle 10, 2009 transmittal letter.
RESPONSE: See response to Request for Admission No.6. in addition, this
infonnation was not requested previously. This document was produced for the City by
Terracon Consultants atthe City's expense. Petra received this document as part ofthe Phase IT
___Bid..~ackagelSpecifications.=_Section_Ol_l.12 .. _Petra_will_provide_a.copy_ofSpecification.Section _
01112 - GeotechnicallPavement Engineering Report & Addendum 1 Pump Test Results. Petra
was provided this document from an unknown source. See copy of attached document
referenced in Request for Production No.2.
REQUEST FOR ADMISSION NO.8: Petra did not make, keep, and has not
produced any hand written notes relating to the "Project Budget" in conjlUlction with Mr.
Walker's Jooe 10, 2009 transmittal letter.
RESPONSE: Admitted. No handwritten notes were maintained.
REQUEST FQR ADMISSION NQ. 9: Petra did not make, keep and has not
produced, any hand written notes relating to the ''Project Schedule" in conjlUlction with Mr.
Walker's Jooe 10,2009 transinittalletter.
RESPONSE: . Admitted. No handwritten notes were maintained.
REQUES~ FO~ADMI~SION 1'T0.10: Petra did not make, keep and has not
produced any hand written notes relating to the "Mayors Building Committee meetings" in
conjunction with Mr. Walker's June 10, 2009 transmittal letter.
RESPONSE: Admitted. No handwritten notes were maintained.
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REQUEST FQR ADMISSION NQ. 11: Petra did not make, keep and has not
produced any hand written notes relating to the "Progress Committee meetings in conjunction
with Mr. Walker's June 10,2009 transmittal letter.
RESPONSE: Admitted. No handwritten notes were maintained.
REOUEST FOR ADMISSION NO. 12: Petra did· not make, keep and has not
____QrQg~g,_~,m~lllID~Lwri~~~Q~~-~.l~tmg.tQJh~--..Qtb.~~' .m~1iJ}gHl~jdentifiedJ~y ~JiktJQl~er ._
and its contents labeled "Meeting Minutes - Other #9c" contained within the box labeled
"Meridian City Hall #060675 owner testing" in conjunction with Mr. Walker's June 10, 2009
transmitta1letter.
RESPONSE: Admitted. No handwritten notes were maintained.
REQUEST FOR ADMISSION NO. 13: Petra has not provided to Meridian a copy of
the file folder and its contents labeled "ASI log #22" contained within the box unlabeled "Box
#2" in conjunction with Mr. Walker's June 10, 2009 transmitta1letter.
RESPONSE: See response to Request for Admission No.6. In addition, the ASI log
was not requested previously. The ASI log was included and discussed as part of the weekly
meeting and monthly reports to' the City Council. A copy of the ASI Log will be produced
through Bridge City Legal.
REQUEST FOR ADMISSION NO. 14: Petra has not provided to Meridian a copy of
the binder, and its contents labeled "MCH daily reports 2007" contained within the box labeled
"Jobsite Records 1Logs 12007 Daily Logs...." in conjunction with Mr. Walker's June 10,2009
transmittal letter.
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RESPONSE: See response to Request for Admission No.6. In addition, the daily
reports were forwarded previously. See response to Exhibit A, Item 9.
REOUEST FOR ADMISSION NO. 15: Petra has not provided to Meridian a copy of
the binder~ and its contents labeled ~'CMH daily repOrts 2008" contained within the box labeled
"Jobsite Records / Logs /2007 Daily Logs....~' in conjunction with Mr. Walker's June 10~ 2009
____transmittalJetter. _
RESPONSE: See response to Request for Admission No.6. In addition; the daily
reports were forwarded previously. See response to Exhibit A, Item. 10.
REOUEST FOR ADMISSION NO. 16: Petra has not provided to Meridian a copy of
the binder, and its contents labeled "Architects Supplemental Instructions 1-99" contained within
the box labeled "Jobsite Records / Logs /2007 Daily Logs...." in conjunction with Mr. Walker's
June 10,2009 transmittal letter.
RESPONSE: See response to Request for Admission No.6. In addition, copies of the
ASI's issued were not previously requested. ASl's and RFI's were typically discussed and
distributed at the weekly meetings and any required were discussed at the Mayor's meeting.
Petra had provided a copy of the ASI's with the "as-built" documents delivered to the City
previously; reference Transmittal No. 0944, dated 12/17/09. See response to Request for
Production No.2
REQUEST FOR ADMISSION NO. 17: Petra has not provided to Meridian a copy of
the binder, and its contents labeled "Architects Supplemental Ins1ructions 100 on" contained
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within the box labeled "Jobsite Records I Logs 12007 Daily Logs...." in conjunction with Mr.
. Walker's June 10,2009 transmittal letter.
RESPONSE: See response to Request for Admission No.6. In addition, copies of the
ASrs issued were not previously requested. See response to Request for Production No.2
REQUEST FOR ADMISSION NO. 18: Petra has not provided to Meridian a copy of
Records 1 Logs 1 2007 Daily Logs...." in conjunction with Mr. Walker's June 10, 2009
transmittal letter.
RESPONSE: See response to Request for Admission No.6. In addition, copies of the
RFI's were not previously requested. ASI's and RFI's were typically discussed and distributed
at the weekly meetings and any that were required were discussed at the Mayor's meeting. Petra
had provided a copy oftheRFI's with the "as-built" documents delivered to the City previously.
RefereQ,ce transmittal No. 0944, dated 2/17/09. See response to Request for Production No.2
REQUEST FOR ADMISSION NO. 19: Petra has not provided to Meridian a copy of
the binder, and its contents labeled "Contaminated Soils and Ground Water" contained within the
box labeled "Jobsite Records Contaminated Soils and GroWld Water .. _." in conjWlction with
Mr. Walker's June 10,2009 transmittal letter.
RESPONSE: See response to Request for Admission No.6. In addition, this file was
forwarded previously. See Response to Exhibit A, Item #15.
REQUEST FOR ADMISSION NO. 20: Petra has not provided to Meridian a copy of
the binder, and its contents labeled "Special Inspections & Material Testing" contained within
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_the box labeled "Jobsite Records Contaminated Soils andGro~dWater- ...." in conjWlction with
Mr. Walker'sJune 10,2009 tranSmittal letter.
RESPONSE: See response to Request for Admission No.6. In addition, a copy of this
file was not previously requested. MTI distributed the inspection reports directly to the Keith
Watts, COM, with a copy to Petra. Copies of the reports were maintained on-site. Any
__---'d_.eficiencies_andJhe.Ieme~iaLac1iQn_w~e.Jiiscus_sedduringthe.-~e..e.k1y--me.e.tings..---------- . ~ _
REOUEST FOR ADMISSION NO. 21: Petra has not provided to Meridian a copy of
the binder, and its contents labeled "Force AccoWlt" contained within the box labeled "Jobsite
Records Contaminated Soils and Ground Water ...." in conjWlction with Mr. Walker's June 10,
2009 transmittal letter.
RESPONSE: See response to Request for Admission No.6. In addition, a copy of this
file was forwarded previously. See Exhibit A, Item. 17.
REOUEST FOR ADMISSION NO. 22: Petra has not provided to Meridian a copy of
the binder, and its contents labeled "RFI#101-230" contained within the box labeled "Jobsite
Records/logs RFI#101-230 ~ ..." in conjunction with Mr. Walker's June 10, 2009 transmittal
letter.
RESPONSE: See response to Request for Admission No.6. In addition, copies of the
RFI's were not previously requested. Asrs and RFI's were typically discussed and distributed
at the weekly meetings and any that required it were discussed at the Mayor's Meeting. Petra
had provided a copy of the RFI's with the As-built Documents delivered to the City previously;
reference transmittal No. 0944, dated 2/17/09. See response to Request for Production No.2.
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REOUEST FOR ADMISSION NO. 23: Petra has not provided to Meridian a copy of
the binder, and its contents labeled "Job SpecificationS (site copieS)" contained within the box
labeled "Jobsite Records/logs RFI#IOI-230 ...." in conjunction with Mr. Walker's June 10,
2009 transmittal letter.
RESPONSE: See response to Request for Admission No.6. In addition, copies of the
_________:&oject specifications w~re not previously requested. _Copies of the s.pecifications were _provided
to the City by LCA as the bid packages were issued for Phases II, III, IV & V. As-built
specifications were transmitted to the City as part of the close-out package. See transmittal
#0944, dated 2/17/09.
REQUEST FOR ADMISSION NO. 24: Petra has not provided to Meridian a copy of
the file folder and its contents labeled "MCH close out file folder" contained within the box
labeled "Jobsite Records/logs RFI#101-230 ...." in conjunction with Mr. Walker's June 10,
2009 transmittal letter.
RESPONSE: . See response to Request for Admission No.6. In addition, copies of the
Project specifications were not previously requested. A copy of this file was not requested
previously. Copies of the closeout infonnation to include certificate of occupancy, emergency
contact infonnation, warranties, operation and maintenance manuals and as-built drawings and
specifications where transmitted to the City previously, reference Closeout Packa~e Signoff
sheet dated 1/29/08 signed by Keith Watts and Eric Jensen acknowledging receipt of the
Closeout Infonnation.
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REpUEST FOR ADMISSION NO.2S: .Petra has not provided to Meridian a cOpy of
the binder, and its contents labeled "MCH Budget - Core" contained within the unlabeled box in
conjunction with Mr. Walker's June 10,2009 transmittal letter.
RESPONSE: See response to Request for Admission No.6. In addition, a copy of this
file was forwarded previously. See response to Exhibit A, Item 21.
the binder, and its contents labeled "MCH Budget· Shell" contained within the unlabeled box in
conjunction with Mr. Walker's June 10, 2009 transmittal letter.
RESPONSE: See response to Request for Admission No.6. In addition, a copy of this
file was forwarded previously. See response to Exhibit A, Item 22.
REOUEST FOR ADMISSION NO. 27: Petra has not provided to Meridian a copy of
the binder, and its contents labeled "MCH Bid Polling & Invitations to Bid" contained within the
unlabeled box in conjunction with Mr. Walker's June 10,2009 transmittal letter.
RESPONSE: See response to Request for Admission No.6. In addition, this file was
not requested previously. The Advertisement to Bid, Invitations to Bid and Bid Packages were
included in the Volwne II - Bidding I General Conditions of the Specifications for each bid
phase. See response to Request for Production No.2.
REOUEST FOR ADMISSION NO. 28: Petra has not provided to Meridian a copy of
the binder, and its contents labeled "MCH Cold S,hell and Shell Package #2" contained within
the unlabeled box in conjunction with Mr. Walker's June 10,2009 transmittal letter.
PETRA INCORPORATED RESPONSE DATED AUGUST 21,2009 TO THE CITY OF Page 57
MERlDIAN'S FIRST SET OF INTERROGATORlES, REQUESTS FOR PRODUCTION
OF DOCUMENTS AND REQUEST FOR ADMISSIONS TO DEFENDANT PETRA INCORPORATED
000682
   
    _Pet          
               
        
              
           
       et -        
     ,    
              
           
Q               
                
           
             
              
               
        
              
               
            
            
        
          
·RESPONSE: See response to Request for Admission No.6. In addition, a copy of this
file was not requested previously. The original copies of the bids and the bid tabulation sheets
were transmitted to the City after the public openings. Petra will supply a copy of this file
through Bridge City Legal.
REOUEST FOR ADMISSION NO. 29: Petra has not provided to Meridian a copy of
the unlabeled box in conjunction with Mr. Walker's June 10, 2009 transmittal letter.
RESPONSE: See response to Request for Admission No.6. In addition, MTI was
contracted directly to the City for all special inspections and copies of all reports were distributed
directly to the City's representative by MTI, with copies to Petra. Applications for pennits were
typically submitted to the City and various agencies by LCA. Pennit fees where applicable were
paid directly by the City or in the case of the building permits waived. Petra coordinated and
facilitated contact with the various agencies, City departments and the architects as required.
Permits and correspondence were previously forwarded in response to Exhibit B, Item 49. Petra
will produce copies ofthe inspection reports through Bridge City Legal.
REOUEST FOR ADMISSION NO. 30: Petra has not provided to Meridian a copy of
the binder, and its contents labeled "MCH Value Engineering" contained within the unlabeled
box in conjunction with Mr. Walker's June 10,2009 transmittal letter.
RESPONSE: See response to Request for Admission No.6. In addition, a copy of this
file was forwarded previously reference response to Exhibit A, Item 26.
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REQUEST FOR ADMISSION NO. 31: Petra has not provided to Meridian a copy of
the eight (8) RFI binders and their contents contained within Petra .Personnel OfficeS!
Barbara/others in conjunction with Mr. Walker's June 10,2009 transmittal letter.
RESPONSE: See response to Request for Admission No.6. In addition, copies of the
RFI's and ASI's were not previously requested. ASI's and RFl's were typically discussed and
Meeting. RFI's and' ASl's were forwarded previously with the As-built documents delivered to
the City; reference transmittal No. 0944, dated 2/17/09. See response to Request for Production
ofDocuments No.2 above.
REOUEST FOR ADMISSION NO. 32: Petra has not provided to Meridian a copy of
the three (e) Change Orders binders and their contents contained within Petra Personnel Offices!
Barbara/others in conjunction with Mr. Walker's June 10, 2009 transmittal letter.
RESPONSE: See response to Request for Admission No.6. In addition, a copy of this
file was forwarded previously. See Response to Exhibit A Items 29, Nos. 1,2 and 3.
REOUEST FOR ADMISSION NO. 33: Petra has not provided to Meridian a copy of
a written report detailing Petra's understanding of the Owner's Criteria and identifying any
design, construction, scheduling, budgetary, operational or other problems or recommendations
that may result from Owner's Criteria with any proposed solution addressing the Project, and
alternative strategies for the cost effective future expansion of the Project in conjunction with
Mr. Walker's June 10,2009 transmittal letter.
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RESPONSE: See response to Request for Admission No.6. In addition, the "Owners
Criteria" as outlined in 3.2.2 of the Agreement was never formally furnished to Petra by the City .
of Meridian. However. the Development Strategies Phase of the contract was accomplished
through bi-weekly meetings with the City of Meridian. Lombard Conrad, Engineers and Petra,
Inc. These meetings resulted in the program for the Project which was delivered by the Architect
______to_:the__City_oR_8/16106~_LCA ..&_~etra ..held_workshopsimeetings..mth_CJty__repres.entatiy.es.Frorn_
this baseline program, Project tours were conducted by Lombard Conrad, Petra, Inc. and the City
of Meridian viewing the types of structures being built in the Treasure Valley. From these tours,
the City decided on a structure similar to Banner Bank. 20% Shell and Core drawings were
prepared and delivered to Petra, Inc. in December 2006, and the initial budget was given to the
City on January 15,2007 with an updated version on February 12, 2007 based on peer review
comments. At the meeting of 2126/07 Value Engineering Options were reviewed and the
architect was authorized to finish the. drawing "as· designed" for bidding in April 2007. The
identification and documentation of the owner's criteria has been accomplished and documented
thru the review process in the various Mayor's Building Committee meeting and other design
related meetings. The understanding of the basic criteria was demonstrated by the contract
documents that were produced, approved by the City and used to construct the Project. As
conflicts and issues affecting the Project were identified the Construction manager worked with
.. .. ... . . . .
the Architect and Owner to define and resolve them. This included issues with contaminated
soils, high water table, integration of LEBD requirements and value engineering proposals. See
Response to Request for Production No. 13.
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REQUEST FOR ADMISSION NO. 34: :petra has not provided to Meridian a copy of
Petrats written plan for demolition as defined in Article 4.3 ofthe Agreement in conjunction with
Mr. Walker's June 10, 2009 transmittal letter.
RESPONSE: See response to Request for Admission No.6. In addition, see previous
response to Exhibit Bt Item 31. The demolition plan was reflected in the bid package for the
______demolitiQ~_Petra's comments were providedw_the City for JncQmomtion into.the bid p@kage
prepared and issued by the City. The actual written site specific work plan was provided by the
demolition contractor and transmitted to Ted Baird at the City, reference Transmittal #007, dated
10/26/06. Additional copies will be provided through Bridge City Legal.
REQUEST FOR ADMISSION NO. 35: Petra has not provided to Meridian a copy of
the preliminary Project schedule as defined in Article 4.2 of the Agreement in conjunction with
Mr. Walker's June 10,2009 transmittal letter.
RESPONSE: See response to Request for Admission No.6. In addition, the initial
schedule was provided to Meridian on 6/13/06 and updated monthly. Monthly schedule updates
were included in monthly reports to the City. Copies provided previously reference response to
Exhibit A, Item 4.
REOUEST FOR ADMISSION NO. 36: Petra has not provided to Meridian a copy of
the "Preliminary Price Estimatett as defined in Article 4.4.1(c) of the Agreement in conjunction
with Mr. Walkerts June 10,2009 transmittal letter.
RESPONSE: See response to Request for Admission No.6. In addition, preliminary
price estimates were transmitted to the City as the preliminary design progressed. The estimates
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were based on the basic criteria outlined in the Construction Management Agreement and the
conceptual design docwnents as they existed at the time. -The Preli.minary_20% -Core & Shell
Estimate was delivered on 1/22/07, reference Transmittal #013. The Final 100% Core & Shell I
100% MEP & 11 Estimate was delivered on 7125/07. These budgets were updated during the
budget development process as the design evolved and monthly afterwards. See response to
_____-=.It=e:.::lg~~~f~~rQg.~jQnNQ!Jl.m . u _
REQUEST FOR ADMISSION NO. 37: Petra has not provided to Meridian a copy of
the "Communications Plan" as defined in Article 4.4.1 (d) of the Agreement in conjunction with
Mr. Walkerts June lOt 20Q9 transmittal letter.
RESPONSE: See response to Request for Admission No.6. In addition, preliminary
price estimates were transmitted to the City as the preliminary design progressed. The estimates
were based on the basic criteria outlined in the Construction Management Agreement and the
conceptual design documents as they existed at the time. The Preliminary 20% Core & Shell
Estiinate was delivered on 1/22/07, reference Transmittal #013. The Final 100% Core & Shell 1
1()()OIO MEP & 11 Estimate was delivered on 7125/07. These budgets were updated during the
budget development process as the design evolved and monthly afterwards. See response to
Request for Production No. 15.
REQUEST FOR ADMISSION NO. 38: Petra has not provided to Meridian a copy of
any communications between Petra and Prime Contractors. in conjunction with Mr. Walker's
June 10,2009 transmittal letter in conjunction with Mr. Walker's June 10,2009 transmittal letter.
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RESP~NSE: See response to Request for Admission No. 6. In addition, see previous
response to Exhibit B Item 49.
REOUEST FOR ADMISSION NO. 39: Petrahas not provided, to Meridiana copy of
each "Budget iteration" in conjunction with Mr. Walker's June 10, 2009 transmittal letter.
RESPONSE: See response to Request for Admission No.6. In addition, see preyious
REOUEST FOR ADMISSION NO. 40: Petra has not provided to Meridian a copy of
any time cards in conjunction with Mr. Walker's June 10, 2009 transmittal letter.
RESPONSE: See response to Request for Admission No.6. In addition, timecards were
included in the Monthly Pay Requests. Copies of all the timecards and summary reports will be
produced through Bridge City Legal. See also response to Request for Production No. 26, Item
No.1.
REOUEST FOR ADMISSION NO. 41: Petra has not proVided to Meridian a copy of
any payroll reports in conjunction with Mr. Walker's June 10,2009 transmittal letter.
RESPONSE: See response to Request for Admission No.6. In addition, see response to
Request for Admission No. 40.
REOUEST FOR ADMISSION NO. 42: Petra has not provided to Meridian a copy of
any Personnel cost information in conjunction with Mr. Walker's June 10, 2009 transmittal
letter.
RESPONSE: See response to Request for Admission No.6. In addition, see response to
Request for Admission 40.
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REQUEST FOR ADMISSION NO. 43: Petra has not provided to Meridian a copy of
any payroll burden 'cost infomiati6n in conjunction with Mr. Walker's June 10,2009 transmittal
letter..
RESPONSE: See response to Request for Admission No.6. In addition~ see response
to Request for Admission 40. Rates for key personnel were set by the Construction Management
____Agreement.~ .- :_______________ ___ _
REOUEST-FOR ADMISSION NO. 44: Petra has not provided to Meridian a copy of
any daily diaries in conjunction with Mr. Walker's June 10,2009 transmittal letter.
RESPONSE: See response to Request for Admission No.6. In addition, see previous
response to Exhibit A, Items 9 and 10.
REOUEST FOR ADMISSION NO. 45: Petra has not provided to Meridian a copy of
any calendars in conjunction with Mr. Walker's June 10,2009 transmittal letter.
RESPONSE: See response to Request for Admission No.6. In addition, see also
response to Request for Production No.7.
REOUEST FOR ADMISSION NO. 46: Petra has not provided to Meridian a copy of
any internal Petra meeting minutes in conjunction with Mr. Wa1ker~s June 10~ 2009 transmittal
letter.
RESPONSE: See response to Request for Admission No.6. In addition, no internal
. " . , .- ..... - '.
company meeting minutes exist.
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REQUEST FOR ADMISSION NO. 47: Petra has not provided to Meridian a copy of
any Petra internal company or personnel notes hand written or otherwise recorded in conjunction
with Mr. Walker's June 10,2009 transmittal letter.
RESPONSE: See response to Request for Admission No.6.
REOUEST FOR ADMISSION NO. 48: Petra has not provided to Meridian a copy of
Walker's June 10, 2009 transmittal letter.
RESPONSE: See response to Request for Admission No.6. In addition, meeting
minutes were distributed to the City previously. See previousresponse to Exhibit A, Item 6.
REOUEST FOR ADMISSION NO. 49: Petra has not provided to Meridian a copy of
any Petra meeting minutes between Petra and DEQ in conjunction with Mr. Walker's June 10,
2009 transmittal letter.
RESPONSE: See response to Request for Admission No.6. In addition, there were no
meetings between Petra and DEQ. The City hired MTI to interface directly with Idaho DEQ.
REOUEST FOR ADMISSION NO. 50: Petra employee Tom Coughlin wrote
communications' regarding the City of Meridian City Hall Project, which were not provided to
the City in conjunction wi~Mr. Wal~er's}une 10,2009 transmittal letter.
RESPONSE: See response to Request for Admission No.6. In'addition, Petra has in
good faith provided all documents that we have maintained that Tom Coughlin produced.
Nothing requested has been knowingly withheld.
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REOUEST FOR ADMISSION NO. 51: Petra has not provided to Meridian a copy of .
Tom Coughlin communications regarding the City of Meridian City Hall Project in conjunction
with Mr. Walker's June 10,2009 transmittal letter.
RESPONSE: See response to Request for Admission No.6. In addition, see response to
Request for Admission No. 50.
------------REO~UEST EORADMISSION NO. 52:P~tra_J~mp_h~y~~__ Ni~k_ .~IQ~~ wrote
communications regarding the City of Meridian City Hall project, which were not provided to
the City in conjunction with Mr. Walker's June 10, 20091ransmittalletter.
RESPONSE: See response to Request for Admission No.6. In addition, Petra has in
good faith provided all documents that it has maintained that Nick Ploetz produced. Nothing
requested has been knowingly withheld.
. REQUEST FQR ADMISSION NO. 53: Petra has not provided to Meridian a copy of
Nick Ploetz communications regarding the .City of Meridian City Hall Project in conjunction
with Mr. Walker's June 10, 2009 transmittal letter.
RESPONSE: See response to Request for Admission No.6. In addition, see response
to Request for Admission No. 52.
REQUEST FOR ADMISSION NO. 54: Petra employee Jack Vaughn wrote
communications regarding the City of Meridian City Hall Project, which were not provided to
,. - _. "'-.
the City in conjunction with Mr. Walker's June 10,2009 transmittal letter.
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· RESPONSE: See response to Request for Admission No.6. In addition, Petra has in
good faith provided all documents that it has maintained that Jack Vaughn produced. Nothing
requested has been knowingly withheld.
REQUEST FOR ADMISSION NO. 55: Petra has not provided to Meridian a copy of
Jack Vaughn commwrications regarding the City of Meridian City Hall Project in conjunction
RESPONSE: See response to Request for Admission No.6. In addition, see response to
Request for Admission No; 54.
REOUEST FOR ADMISSION NO. 56: Petra employee Jon Anderson wrote
communications regarding the City of Meridian City Hall Project, which were not provided to
the City in conjunction with Mr. Walker's June 10,2009 transmittal letter.
RESPONSE: See response to Request for Admission No.6. In addition, Petra has in
good faith provided all documents that it has maintained that Jon Anderson produced. Nothing
requested has been knowingly withheld. As noted previously electronic copies of the e-mails
written and maintained by Jon Anderson were lost after Jon left the company due to procedural
and equipment issues.
REQUEST FOR ADMISSION NO. 57: Petra has not provided to Meridian a copy of
Jon Anderson's communications regarding the City ofMeridian City Hall Project in conjunction
with Mr. Walker's June 10,2009 transmittal letter.
RESPONSE: See response to Request for Admission No.6. In addition, see response to
Request for Admission No. 56.
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REQUEST FOR ADMISSION NO. 58: Petra employee Pat Child wrote
communications regarding the City of 'Meridian City Hall Project, which were not provided to
the City in conjWlctionwith Mr. Walker's JWle 10, 2009 transmittal letter.
RESPONSE: See response· to Request for Admission No.6. In addition, Petra has in
good faith provided all documents that it has maintained that Pat Child produced. Nothing
written and maintained by Pat Child were lost after Jon left the company due to procedural and
equipment issues.
REOUEST FOR ADMISSION NO. 59: Petra has not provided to Meridian a copy of
Pat Child's communications regarding the City ofMeridian City Hall Project in conjWlction with
Mr. Walker's June 10, 2009 transmittal letter.
RESPONSE: See response to Request for Admission No.6. In addition, see response to
Requestfor Admission No. 58.
REQUEST FOR ADMISSION NO. 60: Petra employee Adam Johnson wrote
communications regarding the City of Meridian City Hall Project, which were not provided in
conjunction with Mr. Walker's June 10,2009 transmittal letter.
RESPONSE: See response to Request for Admission No.6. In addition, Petra has in
good faith provided all documents that it has maintained that Adam Johnson produced. Nothing
requested has been knowingly withheld. As noted previously electronic copies of the e~mai1s
written and maintained by' Adam Johnson were lost after Adam left the company due to
procedural and equipment issues.
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REQUEST FOR ADMISSION NO. 61: - Petra has not provided to Meridjan a copy of
Adam Johnson's communications regarding the- City of Meridian- City Hall Project in
conjunction with Mr. Walker's June 10,2009 transmittal letter.
RESPONSE: See response to Request for Admission No.6. In addition, see response to -
Request for Admission No. 60.
_. REOUEST FOR ADMISSION NO. 62:_.. Pe.tra.._emplofee_ SrotL_Trepagnier._MOte
commurtications regarding the City of Meridian City Hall Project, which were not provided to
the City in conjunction with Mr. Walker's June 10,2009 transmitta11etter.
RESPONSE: See response to Request for Admission No.6. In addition, Petra has in
good faith provided all documents that it has maintained that Scott Trepagnier produced. Nothing
requested has been knowingly withheld. As noted previously electronic copies of the e-mails
written and maintained by Scott Trepagnier were lost due to procedural and equipment issues.
REOUEST FOR ADMISSION NO. 63: Petra has not provided to Meridian a copy of
Scott Trepagnier communications regarding the City of Meridian City Hall Project in
conjunction with Mr. Walker's June 10,2009 transmittal letter.
RESPONSE: See response to Request for Admission No.6. In addition, see response to
Request for Admission No. 62.
REQUEST FOR ADMISSION NO. 64: Petra employee Wes Bettis wrote
communications regarding the City of Meridian City Hall Project, which were not provided to
the City in conjunction with Mr. Walker's June 10,2009 transmittal letter.
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RESPONSE: See response to Request for Admission No.6. In addition) Petra has in
good faith provided all documents that it has maintained that Wes Bettis produced. Nothing
requested has been knowingly withheld. There is a possibility that e-mail or items contained on
a laptop computer could have been lost due to procedural'issues.
REOUEST FOR ADMISSION NO. 65: Petra has not provided to Meridian a copy of
with Mr. Walkerts June lOt 2009 transmittal letter.
RESPONSE: See response to Request for Admission No., 6. In addition) see response to
Request for Admission No. 64.
REOUEST FOR ADMISSION NO. 66: Petra was contracted with to provide
Professional Construction Management Services for the Project to the City.
RESPONSE: Admitted.
REQUEST FQR ADMISSION NO. 67: Petra agreed to a construction management
fee equal to the sum of$574,000 for the Project.
RESPONSE: Denied. Petra agreed to a fee of $574,000 for the construction
management of a Project as described in Article 6.2.2 of the Constmction Management
Agree.ment. The conditions under which this fee could and would be adjusted are identified in
Article 7 of the Agreement. Petra did not agree) directly, indirectly or by inferrence that the fee
stated in the Construction Management Agreement was a lump swn fee intended to cover the
scope of the Project no matter what changed. The scope of the Project changed in size,
complexity, budget and scope as outlined in the Request for Change Order No 2. ChangeOrder
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No. 1 was issued and approved by the City to cover the change in scope due to the discovery of
contaminated·soils... This change order increased the fee portion of the contract by $19)834 or
4.7% of $422,000, the amount charged for the work identified in Change Order No. 1 that
managed byPetra. This is the same percentage (i.e., 4.7%) was used in calculating Petra's fee
for the work identified in Change Order No. 2 that was managed by Petra. Consequently, the
Petra' fee is 4.7%.
REOUEST FOR ADMISSION NO. 68: Petra maintained throughout The Project an
errors and omissions insurance policy.
RESPONSE: Admitted
REOUEST FOR ADMISSION NO. 69: Petra failed its material duties and
responsibilities required under the Agreement
RESPONSE: Denied.
REOUEST FOR ADMISSION NO. 70: Petra breached the terms and conditions of
the Agreement by failing to materially perform. all of Petra's duties and responsibilities as
required by the Agreement.
RESPONSE: Denied.
REOUEST FOR ADMISSION NO. 71: At all relevant times the Agreement between
Meridian and Petra was a legally binding contract.
RESPONSE: Admitted.
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REOUEST FOR ADMISSION NO. 72: In every contract there is an implied
covenant of good faith and fair dealing.
RESPONSE: Admitted.
REOUEST FOR ADMISSION NO. 73: Under Article 2.4 of the Agreement, the
Project Records include, hut are not limited to, all plans, specifications, submittals,
---.-----correspondence, --minutes,- memoranda,_ receipts,_ timesheets,_ .electl'_onic .recording,_ and other.
writings or things that document any aspect of the design, construction management and
coordination ofthe Project.
RESPONSE: Petra admits that the Agreement speaks for itself. To the extent· the
foregoing Request for Admission deviates from the language of the Agreement, Petra denies the
same.
REOUEST FOR ADl\DSSION NO. 74: On or about April 3, 2009, Petra failed to
produce for inspection by Mr. Kluckhohn all the Project Records.
RESPONSE: See response to Request for Admission No.6. In addition, Tom Coughlin
with Petra showed Mr. Kluckhom all the physical records and explained that certain records
were located in different areas of the office including the fact that all the billing and accounting
records were located in the accounting offices. Mr. Kluckhom was also infonned that that the
physical records woul4 not include all the infonnation include in electronic fonnat and pictures
were specifically mention. During the time he was in Petra's office Petra responded to Mr.
Kluckhorn's questions and we do not recall any request made by Mr. Kluckhom to see any
infonnation that Petra was not able to meet.
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REOUEST FOR ADMISSION NO. 75: On or about April 3, 2009, Petra failed to
produce for inspection by Mr. Kluckhl:>hn all plans for the Project.
RESPONSE: See response to Request for Admission No.6. In addition, Tom Coughlin
with Petra showed Mr. Kluckhorn the as-built plans and specifications and explained that a set of
this information and the closeout manuals had already beendelivered to the City. This would be
a_completed-_setofthe.;.COntract-documents__used_to_cons:truct.the.Projec.t. ._________________ ___
REQUEST FOR ADMISSION NO. 76: On or about April 3, 2009, Petra failed to
produce for inspection by Mr. Kluckhohn all specifications for the Project.
RESPONSE: See response to Request for Admission No.6. In addition~see response to
Request for Admission No. 75.
REOUEST FOR ADMISSION NO. 77: On or about April 3, 2009, Petra failed to
produce for inspection by Mr. Kluckhohn all correspondence for the Project.
RESfONSE: See response to Request for Admission No.6. In addition, see response to
_Request for Admission No. 74.
REOUEST FOR ADMISSION NO. 78: On or about April 3, 2009, Petra failed to
produce for inspection by Mr. Kluckhohn all memoranda for the Project.
RESPONSE: See response to Request for Admission No.6. In addition, see response to
Request for Admission No. 74.
REQUEST FOR ADMISSION NO. 79: On or about April 3, 2009, Petra failed to
produce for inspection by Mr. Kluckhohn all receipts for the Project.
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RESPONSE: See response to Request for Admission No.6. In addition, s,ee response to
Request for Admission No. 74.
REOUEST FOR ADMISSION NO. 80: On or about April 3, 2009, Petra failed to
produce for inspection by Mr. Kluckhohn all timesheets for the Project.
RESPONSE: See response to Request for Admission No.6. In addition, see response to
__~_questf<n:Adm.issiQn,NQ.14. _
REOUEST FOR ADMISSION NO. 81: On or about April 3, 2009, Petra failed to
produce for inspection by Mr. Kluckhohn all photographs ofthe Project.
RESPONSE: See response to Request for Admission No.6. In addition, see response to
Request for Admission No. 74.
REQUEST FOR ADMISSION NO. 82: On or about April 3, 2009, Petra failed to
produce for inspection by Mr. Kluckhohn all LEED's documentation for the Project.
RESPONSE: See response to Request for Admission No.6. In addition, see response to
Request for Admission No. 74.
REOUEST FOR ADMISSION NO. 83: Petra failed to provide prior written notice
for Change Order #2.
RESPONSE: Denied. Petra notified the City in October 2007. Negotiations were
ongoing from and after that time. See response to Interrogatory No. 24.
.. ." .
REQUEST FOR ADMISSION NO. 84: Petra failed to get Meridian's written
approval prior to beginning the work identified in Change Order #2.
PETRA INCORPORATED RESPONSE DATED AUGUST 21, 2009 TO TIlE CITY OF Page 74
MERIDIAN'S FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION
OF DOCUMENTS AND REQUEST FOR ADMISSIONS TO DEFENDANT PETRA INCORPORATED
000699
  
             
     
              
           
             
 is iQn,NQ.14. _______________________  
              
           
             
     
              
            
             
     
            
    
           
            
 . '" 
           
           
             
        
          
RESPONSE: Denied. See response to Interrogatory No. 24. Petra proceeded with the
work including'additional ASI, PR and RFI changes and the Plaza and East Parking construction
in good faith to avoid delaying the completion of the Project The City was notified of the
change in conditions that resulted in Change Order No. 2 prior to these funds being expended.
At no time during the period from October 1, 2007 to February 24, 2009 when the City denied
____'__th~_rj;tIuest.for,Cba.nge,Qr.derN.o-.~,_dilLthe_CityjnstmctP_etranot,pmc=tMth_an~__ofthe _
additional work.
REOUESTFOR ADMISSION NO. 85: Petra failed to get written approval prior to
beginning the work on Change Order #2.
RESPONSE: Denied. See response to Request for Admission No. 84.
REOUEST FOR ADMISSION NO. 86: Petra performed the Change Order #2 work:
without getting prior written approval from the City.
RESPONSE: Denied. See response to Request for Admission No. 84.
DATED: August 21, 2009.
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VERIFICATION
STATE OF IDAHO )
):ss.
County ofAda )
Jerry Frank, being first duly sworn on oath, deposes and says:
That he is the President of the Defendant Petra Incorporated in the above-entitled action;
that he has read the foregoing Response to Plaintiffs First Set of Interrogatories, Requests for
Production of Documents and Request for Admissions, that by his own pe.rsonal knowledge he
knows the contents thereof; and, that the facts therein stated are true, correct and accurate to the
best ofhis knowledge and belief.
JERRY FRANK
SUBSCRIBED AND SWORN to before me this __ day August, 2009.
NOTARY PUBLIC For Idaho.
Residing at _
My Conunission Expires: .~. ..,..-
PETRA INCORPORATED RESPONSE DATED AUGUST 21,2009 TO mE CITY OF Page 76
l'vIERIDIAN'S FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION
OF DOCUMENTS AND REQUEST FOR ADMISSIONS TO DEFENDANT PETRA INCORPORATED
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 21st day ofAugust, 2009 a true and correct copy of the
within and foregoing docwnent was served upon: .
Kim J. Trout, Esq.
Trout Jones Gledhill Fulmnan, P.A.
____------"'2=2S"'--'North 9th S~t,J~l,lj.l~LS2Q __
P.O. Box 1097
Boise, Idaho 83701
1:81 U.S. Mail
o . Hand Delivery
_ .D .Qy~11.rlgbl-C9u.ri~r .. _
o Facsimile:
o
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From: Cosho Humphrey LLP To: 3311529 Page: 313 Date: 9I3l2OO9 3:01:31 PM
VERIFICATION
STATE OF IDAHO )
):88.
County ofAda )
lerry Frank" being first duly sworn on oath, deposes and says:
That he i$ the Ptesident ofthe Defendant Petra Incorporated in the above-entitled action;
that he has read the foregoing R.eBponse to Plaintiff's First Set of Interrogatories, Requm for
Production ofDocuments and Request for Admissions, that by his own personallcnowledge he
knows the contents thereof; and. that the facts therein stated are true, correct and accurate to the
best ofhis knowledge and belief.
. -.It
SUBSCRIBED AND SWORN to before me tblsJL::. <lay August, 2009,
~--r~
NOTARYPUBUS:For~
Residing at -fu'?'Lr ~
My CommissionExpires:.;tf)f '?
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MERIDIAN'S PJR.ST SBT OF INTBRROOATORIES. REQUESTS FOR. PRODUCTION
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Thomas G. Walker (lSB 1856)
MacKenzie Wbatcott (lSB 5509)
COSHO HUMPHREY, LLP
, 800 Park Blvd., Suite 790.
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E--mail: twalker@eosholaw.eom;mwh.teott@eosbolaw.com
Attorneys for Defendant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
, THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporatio~
Plaintiff, NOTICE OF SERVICE OF
DISCOVERY RESPONSES
VS.
PETRA INCORPORATED, an Idaho
corporation,
Defendant
NOTICE IS HEREBY GIVEN that on this 21st day of August, 2009, Defendant Petra
Incorporated's Response to The City of Meridian's First Set of Interrogatories, Requests for
Production of Documents and Requests for Admission dated August 21, 2009, together with a
copy of this Notice of Service, were served upon counsel for Plaintiff, The City of Meridian as
follows:
NOTICE OF SERVICE OF DISCOVERY RESPONSES
473863
Page 1
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~ U.S. Mail
o Hand Delivery
o Overnight Courier
D Fac' ile:
D
KimJ. Trout
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
NOTICE OF SERVICE OF DISCOVERY RESPONSES
473863 .
Page 2
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Kevin Kluckhohn
From:
Sent:
To:
Cc:
Subject:
Importance:
Thomas G. Walker [twalker@CoshoLaw.com]
Monday, October 19, 2009 10:11 AM
Kim Trout
Kevin Kluckhohn; Pam Carson; Jerry Frank; Gene Bennett; Tom Coughlin
Meridian v.
High
Kim: We have a commitment from John Magel to serve as the mediator at a session set for
December 4, 2009, commencing at 9:00 a.m. My client's representatives have committed to this
date. Let me know whether this date works for you. We can then decide on a location.
Thomas G. Walker
Cosho Humphrey, LLP
800 Park Blvd., Suite 790
PO Box 9518
Boise, ID 83707-9518
Direct phone: 208-639-5607
Direct fax: 208-639-5609
E-mail: twalker@cosholaw.com
Blog: www.ricolawblog.com
**************************************************************************************
**************************************************************************************
Confidentiality Notice:
This email and any files transmitted with it are confidential and intended solely for the use of the individual or
entity to which they are addressed. If you are not the intended recipient you are notified that disclosing,
copying, distributing or taking any action in reliance on the contents of this information is strictly prohibited. If
you have received this email in error please notify the sender and delete the email. Please note that any views or
opinions presented in this email are solely those of the author and not necessarily those ofCosho Humphrey,
LLP. The recipient should check this email and any attachments for the presence of viruses. Cosho Humphrey,
LLP accepts no liability for any damage caused by any virus transmitted by this email.
IRS Circular 230 Notice:
Any tax advice contained herein was not intended or written to be used, and cannot be used, by any other person
(i) in promoting, marketing or recommending any transaction, plan or arrangement or (ii) for the purpose of
avoiding penalties that may be imposed under federal tax law.
1
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NO·----.;:;.FIL;-;::~~~~-.70'r"1":i~r?2r"i-A.M._ _
OCT 20~
KIMJ. TROUT, ISB #2468
TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise,ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Attorneys for Plaintiff
J. DAVID NA"....... __ I _ ....rk
ByL.AMES
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE CITY OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff,
v.
PETRA, INCORPORATED, an Idilio
Corporation,
Defendant.
Case No. CV OC 09-07257
NOTICE OF SERVICE
Pursuant to the Idaho Rules of Civil Procedure, notice is hereby given by the undersigned
party that a copy of Plaintiffs Second Set of Interrogatories, Requests for Production of Documents
and Request for Admissions to Defendant Petra Incorporated was served upon the following by
First Class mail at:
Thomas G. Walker
COSHO HUMPHREY, LLP
800 Park Blvd., Ste. 790
P.O. Box 9518
Boise, ID 83707-9518
Twalker@CoshoLaw.com
DATED this 19th day of October, 2009.
NOTICE OF SERVICE - 1
000707
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TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
BY:~
Kim]. Trout
Attorneys for Plaintiff
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 19th day of October, 2009, a true and correct copy of the
above and foregoing document was forwarded addressed as follows in the manner stated below:
~=~----
Thomas G. Walker
MacKenzie Whatcott
COSHO HUMPHREY, LLP
800 Park Blvd., Ste. 790
P.O. Box 9518
Boise, ID 83707-9518
Fax: (208) 639-5609
NOTICE OF SERVICE - 2
Hand Delivered
U.S. Mail
Fax
Fed. Express
Email
D[gJ
D
D
D
000708
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OR IGII'~AL
Thomas G. Walker (ISB 1856)
Mackenzie Whatcott (ISB 6774)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;IDwhatcott@cosholaw.com
Attorneys for Defendant, Petra Incorporated
NO, -::::-=--:=~~~-
A.M, FlLE...Jp.~ 3· '1!f
OCT 202009
J. DAVID NAVARRO, Clerk
By CARLY LATIMORE
OEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff/Counterdefendant, NOTICE OF SERVICE OF
DISCOVERY REQUESTS
vs.
PETRAINCORPORATED,anIdaho
corporation,
DefendantlCounterclaimant.
NOTICE IS HEREBY GIVEN that on this 20th day of October, 2009, Petra
Incorporated's Second Set of Requests for Production of Documents dated October 20, 2009,
together with a copy of this Notice of Service, were served upon counsel for Plaintiff, The City
of Meridian as follows:
NOTICE OF SERVICE OF DISCOVERY REQUESTS
504166,doc
Page 1
000709
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Kim 1. Trout
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
NOTICE OF SERVICE OF DISCOVERY REQUESTS
504166.doc
o
o
o
~
o
U.S. Mail
Hand Delivery
Overnight Courier
Facs'mile:
- ail:
Page 2
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From: Cosho Humphre" I LP To: 2876919 Page: 217
Thomas G. Walker (ISB 1856)
Mackenzie Whatcott (ISB 6774)
COSHO HUMPHREY, LLP
80l) Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for Defendant, Petra Incorporated
Date: 10/21/200912:57:56 PM
,~,~$2"""~~..~iL~!A-__ ':-~--:
OCT 212011
J. DAVID NAVARRO, Clerk
"y b.. AMII!i\1i"~
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
PlaintifflCounterdefendant,
VS.
PETRA INCORPORATED, an Idaho
corporation,
DefendantiCounterclaimant
REPLY MEMORANDUM IN SUPPORT
OF PETRA'S MOTION FOR COURT
ORDERED MEDIAnON
Petra Incorporated ("Petra"), by and through its attorney of record, Thomas G. Walker of
the finn of Cosho Humphrey, LLP, submits this Reply Memorandum in Support of Petra's
Motion for Court Ordered Mediation.
Petra appreciates the City of Meridian's stipulation to participate in a mediation session
arranged by Petra's counsel commencing at 9:00 a.m. on December 4,2009 in the law offices of
REPLY MEMORANDUM IN SUPPORT OF PETRA'S
MOTION FOR COURT ORDERED MEDIATION
50394l_2
Page 1
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From: Cosho Humphre" I LP To: 2876919 Page: 3/7 Date: 10/21/200912:57:56 PM
Elam Burke, P.A., located at 251 E. Front St., Suite 300, Boise ID 83701-1539. The parties have
agreed upon John Magel to serve as the mediator.
An Order for Mediation is submitted herewith for the Court's consideration.
Since the foregoing makes the hearing scheduled for October 26, 2009 at 4:30 p.m.
UIlllecessary, Petra will vacate the hearing.
DATED: October 21, 2009. By:~u.P.'-fl~~::::::::':~~~b.~:::::::::..
THOMASG.
Attorneys for
REPLY MEMORANDUM IN SUPPORT OF PETRA'S
MOTION FOR COURT ORDERED MEDIAnON
503941_2
Page 2
000712
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From: Cosho Humphre" I I P To: 2876919 Page: 4/7 Date: 10/21/200912:57:56 PM
CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 21st day of October, 2009, a true and correct copy of
the within and foregoing document was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
REPLY MEMORANDUM IN SUPPORT OF PETRA'S
MOTION FOR COURT ORDERED MEDIATION
503941_2
U.S. Mail
Hand Delivery
Overnight Courier
Facsimile:
E-mail:
Page 3
000713
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Qt11,1009
Ada countY c\erK NO. 2' t( ( FILEDA.M _ _ _ P.M. _
OCT 26 2009
Thomas G. Walker (ISB 1856)
Mackenzie Whatcott (ISB 6774)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for Defendant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff/Counterdefendant,
vs.
PETRA INCORPORATED, an Idaho
corporation,
Defendant/Counterclaimant.
ORDER GRANTING PETRA
INCORPORATED'S MOTION FOR
COURT ORDERED MEDIATION
Petra Incorporated's ("Petra") Motion for Court Ordered Mediation came before this
Court on upon Petra's Motion. The City of Meridian ("City") has stipulated to entry of this
Order. The Court having considered the motion, affidavits, memoranda and the City's
stipulation, and good cause appearing therefor;
ORDER GRANTING PERTRA INCORPORATED'S MOTION FOR COURT ORDERED MEDIATION Page 1
504045.doc
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IT IS ORDERED as follows:
The parties shall participate in a mediation session commencing at 9:00 a.m., or as soon
thereafter as possible, on December 4, 2009 in the law offices of Elam Burke, P.A., located at
251 E. Front S1., Suite 300, Boise ID 83701-1539. John Ma
DATED: OctobeW«~9.
ORDER GRANTING PERTRA INCORPORATED'S MOTION FOR COURT ORDERED MEDIATION Page 2
504045.doc
000715
     
               
                 
   t         
  
District Judge 
             
 
CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 2fp day of October, a true and correct copy of the
within and foregoing document was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
Thomas G. Walker, Esq.
Cosho Humphrey, LLP
800 Park Blvd.,
Suite 790
P.O. Box 9518
Boise, Idaho 83707-9518
U.S. Mail
Hand Delivery
Overnight Courier
Facsimile:
E-mail:
U.S. Mail
Hand Delivery
Overnight Courier
Facsimile:
E-mail:
J. DAVln NAVARRO
NGAJOHN'ON
R
ORDER GRANTING PERTRA INCORPORATED'S MOTION FOR COURT ORDERED MEDIATION Page 3
504045.doc
000716
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•Thomas G. Walker (ISB 1856)
MacKenzie Whatcott (ISB 5509)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for Defendant, Petra Incorporated
NO.-----::AI..E:-:::l~.M-::3-:r:·.j'";1~c;-AJoA.------
OCT 30 l009
J DAVID NAVARRO, Clerk i
• By KATHY J.l!lEHl.. .."
oEPUTY "
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff, NOTICE OF SERVICE OF
DISCOVERY RESPONSES
vs.
PETRA INCORPORATED, an Idaho
corporation,
Defendant.
NOTICE IS HEREBY GIVEN that on this 30th day of October, 200~ Defendant Petra
Incorporated's Third Supplemental Response dated October 30th, 2009 to the City of Meridian's
First Interrogatories and Requests for Production of Documents to Defendant Petra Incorporated
dated July 22, 2009 and a copy of this Notice of Service of Discovery were, served upon counsel
for Plaintiff, The City of Meridian as follows:
NOTICE OF SERVICE OF DISCOVERY RESPONSES
507922
Page 1
000717
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KimJ. Trout
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
NOTICE OF SERVICE OF DISCOVERY RESPONSES
507922
D
~
D
D
D
U.S. Mail
Hand Delivery
Overnight Courier
Facsi ile:
Page 2
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{KIMJ. TROUT, ISB #2468
TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Attorneys for Plaintiff
:= "~7ki-~-=
NOV 09 2009
J. DAVID NAVARRO, Clerk
By PATAICIA ADWONCH
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE CITI OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff,
v.
PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
Case No. CV OC 09-07257
NOTICE OF SERVICE
Pursuant to the Idaho Rules of Civil Procedure, notice is hereby given by the undersigned
party that a copy of Plaintiffs Second Supplemental Responses to Defendant's First Set of
Interrogatories, Requests for Production of Documents and Requests for Admissions was served
upon the following by hand-delivery at:
Thomas G. Walker
COSHO HUMPHREY, LLP
800 Park Blvd., Ste. 790
P.O. Box 9518
Boise, ID 83707-9518
Twalker@CoshoLaw.com
DATED this 9th day of November, 2009.
NOTICE OF SERVICE - 1
000719
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TROUT +JONES +GLEDHILL +FUHRMAN, P.A.
Bye ~
Kim). Trout
Attorneys for Plaintiff
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 9th day of November, 2009, a true and correct copy of
the above and foregoing document was forwarded addressed as follows in the manner stated below:
Thomas G. Walker
MacKenzie Whatcott
COSHO HUMPHREY, LLP
800 Park Blvd., Ste. 790
P.O. Box 9518
Boise, ID 83707-9518
Fax: (208) 639-5609
NOTICE OF SERVICE - 2
Hand Delivered
U.S. Mail
Fax
Fed. Express
Email
Kim). Trout
[8]
D
D
D
D
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1ORIG,
Thomas G. Walker (ISB 1856)
Mackenzie Whatcott (ISB 5509)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for DefendantlCounterclaimant, Petra Incorporated
NO~~~~~ _
AM Zo/(k F1~.~ _
NOV 122009
J. DAVID NAVARRO, Clerk
By eARLY LATIMORE
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff/Counterdefendant,
AMENDED NOTICE OF HEARING
vs.
PETRA INCORPORATED, an Idaho
corporation,
Defendant/Counterclaimant.
PLEASE TAKE NOTICE, That the undersigned, attorneys for Petra Incorporated,
("Petra"), the Defendant/Counterclaimant in the above-entitled matter, will bring before the
Honorable Ronald J. Wilper of the above-entitled Court, for hearing at the Ada County
Courthouse, 200 West Front Street, Boise, Idaho 83702, on Monday, the 8th day of
February, 2010, at the hour of 1:30
v,
AMENDED NOTICE OF HEARING
512450
Page 1
000721
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...
p.m. or as soon thereafter as counsel can be heard, DefendantiCounterclaimant, Petra
Incorporated's Motion for Summary Judgment, Dismissal of Complaint with Prejudice and
Award of Costs and Fees. DefendantiCounterclaimant will file its appropriate motion,
memorandum and supporting affidavits as required by the Idaho Rules of Civil Procedure.
DATED: November 12,2009.
AMENDED NOTICE OF HEARING
512450
Page 2
000722
 
            
           
           
             
   
    
 
BY:~=-+-~--Io!::.C-L-=...,I:......-.:.+-_--1!~--=-""::"'---='_ 
T 
Attorneys for D dantiCounterclaimant 
Petra Incorporated 
  
CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 12th day of November, 2009, a true and correct copy of
the within and foregoing document was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
AMENDED NOTICE OF HEARING
512450
~
D
D
D
D
U.S. Mail
Hand Delivery
Overnight Courier
Fac' ile
Page 3
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I~O.----=;::--~-:'1=-~-FILED .A.M ,P.M. _
NOV 12 2009
.J. QAYIP NAYARRQ. ClliUk
fSy P. eOUlI\NE
PEPUTY
KIMJ. TROUT, ISB #2468
TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise,ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE CITY OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff,
v.
PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
Case No. CV OC 09-7257
STIPULATION TO RESET TRIAL
0(
The City of Meridian, ("Meridian"), Plaintiff/Counterdefendant by and through its counsel
of record, Kim J. Trout of Trout Jones Gledhill Fuhrman, P.A., and Petra, Incorporated, ("Petra"),
the Defendant, by and through its counsel of record, Thomas G. Walker of Cosho Humphrey, LLP,
hereby stipulate and agree that the trial of this matter, currendy set to begin on February 17, 2010, at
9:00 a.m., will be vacated and reset to begin on ~ednesday,September 1,2010, or as soon thereafter
as the Court's calendar permits. The deadlines currendy stipulated and agreed upon by the parties
are vacated, and all deadlines are reset from the September 1, 2010 trial date.
STIPULATION TO RESET TRIAL - 1
000724 
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11/09/2009 14:48 FAX 2088848723
•
MERIDIAN CITY HR/LE6AL ~ 002/002
By:
DATED this ~ib day ofNovembe%', 2009.
TRoW' • JONES. GLEDHILL. FUHRMAN, P.A.
G~_
KimJ. Trout
Attorneys for Plaintiff
DATED this..1... day of November, 2009.
TJ-m: en"Y Of MERIDIAN
Br-;:d
e Q
City Atto.mey
DATED this _ day of November, 2009.
COSHO HUMPHREY, LLP
By:
Thomas G. Walker
Attorneys fot Defendant
DATED this _ day of November, 2009.
PETRAINCORPORhTED
By:
JetryFrank
President
STIPULATION TO RESET TRIAL - 2
000725
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From: Cosho Humphrey LLP To: 3311529 Page: 3/4 Date: 11/11/20091:13:51 PM
Fron 3234507 Page: 2/3 Date: 11/11/2009 ~:42 AM
DATED this __ day ofNovember) 2009.
TROUT. JONES. GLEDHILL. FuHRMAN, P .A.
By:
Kim). Trout
Attomeys for Plaintiff
DATED this __ day ofNovember, 2009.
THE CITY OF MEIUDIt\N
By;
Ted Baird
City Attomey
DATED this /1 day ofNovember, 2009.
By:
ThomasG. W
Attomeys for
DATED thjsJ-!- day ofNovember, 2009.
PETRA INCORPORATED
STlPULATIONTO RESBT TRIAL - 2
-----_._-----
000726
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•CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this \'L~ day of November, 2009, a true and correct copy of
the above and foregoing document was forwarded addressed as follows in the manner stated below:
Thomas G. Walker
MacKenzie Whatcott
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P.O. Box 9518
Boise, Idaho 83707-9518
Direct Facsimile: (208) 639-5609
STIPULATION TO RESET TRIAL - 3
Hand Delivered
U.S. Mail
Fax
Email
Kim]. Trout
o
o
lil
o
000727
 
   
                 
               
   
  
   
     
   
   
    
     
  
  
 
 
  
 
 
 
 
OR\G\r~AL "'~. 3~NOV 17 2009
Thomas G. Walker (ISB 1856)
Mackenzie Whatcott (ISB 6774)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.coID;mwhatcott@cosholaw.com
Attorneys for Defendant, Petra Incorporated
J. OAVhJ ''',,",''f'\MHV, CIQrk
DyL..AMES
DePUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff, NOTICE OF SERVICE OF
DISCOVERY RESPONSES
vs.
PETRA INCORPORATED, an Idaho
corporation,
Defendant.
NOTICE IS HEREBY GIVEN that on this 17th day of November, 2009, Defendant Petra
Incorporated's Response to the City of Meridian's Second Requests for Admission to Defendant
Petra Incorporated dated October 19, 2009 and a copy of this Notice of Service of Discovery
were, served upon counsel for Plaintiff, The City of Meridian as follows:
NOTICE OF SERVICE OF DISCOVERY RESPONSES
513736
Page 1
000728
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Kim 1. Trout
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
NOTICE OF SERVICE OF DISCOVERY RESPONSES
513736
[gJ
D
D[gJ
D
U.S. Mail
Hand Delivery
Overnight Courier
Facsimile:
E- 1:
Page 2
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Thomas G. Walker (ISB No. 1856)
Mackenzie Whatcott (ISB No. 6774)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for DefendantlCounterclaimant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA·
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff,
vs.
PETRA INCORPORATED, an Idaho
corporation,
Defendant.
PETRA'S MOTION FOR
PROTECTIVE ORDER THAT
CERTAIN DISCOVERY NOT BE HAD
The above-named Defendant, Petra Incorporated ("Petra"), by and through its attorney of
record, Thomas G. Walker, of the law firm Cosho Humphrey, LLP moves this Court pursuant to
Rules 7(b), 26(b)(1), 26(c) and 26(c)(1), (4) and (7) of the Idaho Rules of Civil Procedure for a
Protective Order that the discovery set forth in that certain Notice of Deposition of Petra
Incorporated Pursuant to LR.C.P. 30(b)(6) served on the 16th day ofNovember, 2009 not be had.
,1\
PETRA INCORPORATED'S MOTION FOR PROTECTIVE ORDER
513851_2
Page 1
000730
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Petra objects to Item No. 1 because the job cost accounting information for the Project
was originally provided to the City of Meridian ("Meridian") in the Monthly Reports delivered to
Meridian during the course of the Project, and Meridian produced a copy of the monthly reports
in response to discovery requests as Bates Nos. CM073631 through CM074543.
Petra objects to Item No.2 and seeks an order that discovery not be had because the
production of "All Petra job cost accounting for any and all projects under either contract or
construction by Petra, Inc. (sic) during the period June 17, 2006 through April 30, 2009...." is
oppressive, unduly burdensome and expensive because it would require the production of
hundreds of thousands of pages of documents requiring the expenditure of an estimated 1,500 to
2,000 man hours. In addition, Item No. 2 requests the production of confidential commercial
information, and the information sought is not likely to lead to the discovery of admissible
evidence.
Petra objects to Item No.3 and seeks an order that discovery not be had because the
production of "All Petra non-job cost accounting information from June 17,2006 through April
30, 2009...." is oppressive, unduly burdensome and expensive because it would require the
complete disclosure of all of Petra's accounting and financial records for a three-year period. In
addition, Item No.3 requests the production of confidential commercial information, and the
information sought is not likely to lead to the discovery of admissible evidence.
This motion is supported by the Memorandum in Support of Defendants' Motion for a
Protective Order Re: Confidential Commercial Information, the Affidavit of John Quapp dated
PETRA INCORPORATED'S MOTION FOR PROTECTIVE ORDER
513851_2
Page 2
000731
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November 17, 2009 and the Affidavit of Thomas G. Walker dated November 17, 2009 filed
concurrently herewith.
Oral argument is requested and is scheduled for Thursday, November 23, 2009 at 2:00
p.m., or a soon thereafter as counsel can be heard.
DATED: November 17, 2009.
PETRA INCORPORATED'S MOTION FOR PROTECTIVE ORDER
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•CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 17th day ofNovember, 2009, a true and correct copy of
the within and foregoing document was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
o
o
o
~
o
u.S. Mail
Hand Delivery
Overnight Courier
Fac ·mile:
il:
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From: 208 <l23 1147 Page 1/3 Date: 11/17/2009 12:2902 PM
NO. :'::::--~~--
A.M~ ~~~. O?J
NOVll_
Thomas G. Walker (lSa )S.~)
MacKenzie Wbatcott (ISB 6774)
Cosho Hllmpbrey, LLP
800 Park BlVd., Suite 790
P. O. Box 9518
8olse, Idabo 83707-9518
Direct Pllone: (Z08) 639-5607
CeU Pbone: (208) 869-1508
Direct Facsimile: (208) 639~5609
E-mail: twalker@eosholaw.eom;mwbllte9tt@eqsholaw.com
Attorneys for Defendant, Petra Incorporated
IN TIm DISTRICT COURT OF THE FOURm JUDICIAL DISTRICf OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
CHRISTOPHER BRAND,
Plaintiff,
V5.
PETRA INCORPORAiED, an Idaho
corporation,
Defendant.
STATE OF IDAHO )
) 55.
County ofAda )
Case No. CV OC 0824654
AFFIDAVIT OF JOHN E. QUAPP
DATED NOVEMBER 17,2009 IN
SUPPORT OF PETRA
INCORPORATED'S MOTION FOR
PROTECTIVE ORDER
I, John E. Quapp, being first duly sworn upon oath, depose and state:
1. 1make this Affidavit based upon my own personal knowledge and I am
competent to testify to the facts set forth below ifcalled as a witness.
2. r am employed by Petra Incorporated ("Petra") as its ChiefFinancial Officer.
. i
~I
AFFIDAVIT OF JOHN E. QUArt> DATED NOVEMBER 17,2009
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From: 20° "23 1147 Page: 2/3 Date 11/17/2009 12:29:02 PM
3. I am one of the custodians ofPetra's business records.
4. At all times relevant to this case T was responsible for Petra's financial and
accounting records.
5. I have reviewed the Notice of Deposition of Petra Incorporated served on Petra's
counsel on November 16,2009.
6. With regard to Item 2 of the Notice, the production of Petra's job cost accounting
records for any and all projects under either contract or construction for the period June 17, 2006
through April 30, 2009 would require the production of hundreds of thousands of pages of
documents requiring the expenditure of an estimated 1,500 to 2~000 man hours.
7. With regard to Ttem 3 of the Notice, the production of Petra's non-job cost
accounting information from June 17,2006 through April 30, 2009 would require the complete
disclosure of all ofPetra's accounting and financial records for a three-year period.
SUBSCRffiED AND SWORN to before me this 17 ay ofNovember, 2009
~~~'~"'IJ,,~'" •'·~~.I
DEBBIE GORSKI 1
NOTARY PUBLIC
STATE Of IDAHO
~----,~
V"-;:P-;:~"
DATED: November 17,2009.
a~a._~
Notary Public tor Idaho
Residing atrn~d.4.\~"" . Idaho
My commission expires: ""' -5-)~
AFFIDAVIT OF JOHN E. QUAPP DATED NOVEMBER 17, 2009
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From: 2083231147 Page: 3/3 Date: 11/17/200912:2~'02 PM
CERTIFICATE OF SERVICE
I HEREBY CERTlFY That on the 17th day ofNovember, 2009, a true and correct copy
of the within and foregoing document was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman. P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
AFFIDAVIT OF JOHN E. QUAPP DATED NOVEMBER 17,2009
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OR\GH~AL
Thomas G. Walker (ISB 1856)
Mackenzie Whatcott (ISB 6774)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for Defendant, Petra Incorporated
NOV f 72009
J. ~AVIIJ l-..AVAHHQ. Clark
ily~AMI'
alllllUTV
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff,
vs.
PETRA INCORPORATED, an Idaho
corporation,
Defendant.
STATEOFIDAHO )
) ss.
County of Ada )
Case No. CV OC 0907257
AFFIDAVIT OF THOMAS G. WALKER
DATED NOVEMBER 17, 2009 IN
SUPPORT OF PETRA'S MOTION FOR A
PROTECTIVE ORDER
I, THOMAS G. WALKER, being first duly sworn upon oath, depose and state:
AFFIDAVIT OF THOMAS G. WALKER DATED NOVEMBER 17, 2009.
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•1. I am one of the attorneys of record for the Defendant, Petra Incorporated
("Petra"), in the above entitled action and I make this affidavit based on my own personal
knowledge of the facts set forth herein.
2. I submit this affidavit in support ofPetra's Motion for Protective Order.
3. The City of Meridian ("Meridian") has complete copies of all of the Monthly
Reports that Meridian produced during discovery as Bates Nos. CM073631 through
CM074543. The Monthly Reports contain the job cost accounting information for the Project.
4. As of the date of this affidavit, Petra has produced over 15,300 documents,
consisting over 44,000 pages in response to Meridian's requests for production of documents.
Petra's discovery responses and its production of documents in this case has been oppressive,
unduly burdensome and very expensive.
5. As noted in Petra's motion any further discovery, especially of job cost
accounting for any and all of Petra's projects under either contract or construction and of
Petra's non-job cost accounting information for the period June 17, 2006 through April 30,
2009, would require the disclosure of confidential financial and commercial information and
records at great expense. Such unwarranted disclosure would also compromise Petra's
competitive position and would not lead to the discovery 0
AFFIDAVIT OF THOMAS G. WALKER DATED NOVEMBER 17, 2009.
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(J?,,~z.~
Notary Public for Idaho
Residing at Eagle, Idaho
My commission expires: March 31, 2010.
CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 17th day ofNovember, 2009, a true and correct copy of
the within and foregoing document was served upon:
U.S. Mail
Hand Delivery
Overnight Courier
Facsimile
E-
l J
~
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
AFFIDAVIT OF THOMAS G. WALKER DATED NOVEMBER 17,2009.
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OR/GJJ~AL
Thomas G. Walker (ISB No. 1856)
Mackenzie Whatcott (ISB No. 6774)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for Defendant/Counterclaimant, Petra Incorporated
NO.__----;F;;r;,~m'M-.7;!5~5:::r
A.M_ Lf--
NOV 17 2009
J, l,......... .....,,/"\('\110. Clerk
'\\II,., AMII
oiN'I'V
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff/Counterdefendant,
vs.
PETRAINCORPORATED,anIdaho
corporation,
DefendantiCounterclaimant.
MEMORANDUM IN SUPPORT OF
PETRA INCORPORATED'S MOTION
FOR A PROTECTIVE ORDER THAT
CERTAIN DISCOVERY NOT BE HAD
Defendant Petra Incorporated ("Petra"), lodges this memorandum of law in support of its
motion for a protective order pursuant to Rules 7(b), 26(b)(l), 26(c) and 26(c)(l), (4) and (7) of
the Idaho Rules of Civil Procedure for a Protective Order that the discovery set forth in that
certain Notice of Deposition of Petra Incorporated Pursuant to I.R.C.P. 30(b)(6) served on the
16th day ofNovember, 2009 not be had.
MEMORANDUM IN SUPPORT OF MOTION FOR PROTECTIVE ORDER
513863_3.doc
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1. INTRODUCTION
The Plaintiff, City of Meridian, an Idaho Municipal Corporation ("Meridian"), served a
Notice of Deposition of Petra Incorporated Pursuant to I.R.C.P 30(b)(6) on November 16, 2009
("Notice"), scheduling a deposition for November 24, 2009, just seven days after service of the
Notice, and without any prior consultation with the undersigned counsel for Petra. Interestingly,
even though the thrust of the Notice is to obtain documents, it is not denominated a duces tecum
Notice.
The use by Meridian of Rule 30(b)(6) is obviously an attempt to avoid the 30-day
response requirements of Rule 34. Regardless, to the extent the discovery sought has not already
been produced at least twice, the remaining requests described in Items 2 and 3 of the Notice are
objectionable for the reasons set forth in Petra's motion, this memorandum and the affidavits of
John Quapp, Petra's CFO, and Thomas G. Walker, Petra's counsel.
Petra objects to Item No. 1 because the job cost accounting information for the Project
was originally provided to the City of Meridian ("Meridian") in the Monthly Reports delivered to
Meridian during the course of the Project. Meridian has these extensive documents and
produced a copy of each of the Monthly Reports as Bates Nos. CM073631 through CM074543.
Petra objects to Item No.2 and seeks an order that discovery not be had because the
production of "All Petra job cost accounting for any and all projects under either contract or
construction by Petra, Inc. (sic) during the period June 17, 2006 through April 30, 2009...."
would be oppressive, unduly burdensome and expensive because it would require the production
of hundreds of thousands of pages of documents requiring the expenditure of an estimated 1,500
MEMORANDUM IN SUPPORT OF MOTION FOR PROTECTIVE ORDER
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to 2,000 man hours. In addition, Item No.2 requests the production of confidential commercial
information, and the information sought is not likely to lead to the discovery of admissible
evidence.
Petra objects to Item No.3 and seeks an order that discovery not be had because the
production of "All Petra non-job cost accounting information from June 17, 2006 through April
30, 2009...." is oppressive, unduly burdensome and expensive because it would require the
complete disclosure of all of Petra's accounting and financial records for a three-year period. In
addition, Item No. 3 requests the production of confidential commercial information, and the
information sought is not likely to lead to the discovery of admissible evidence.
2. LAW AND ANALYSIS
2.1 Petra is entitled to a protective order under the Rules and applicable
law.
Rule 26(b)( 1),1 Idaho Rules of Civil Procedure, provides in relevant part as follows:
Unless otherwise limited by order of the court in accordance with these rules, the
scope of discovery is as follows: (l) Parties may obtain discovery regarding any
matter, not privileged, which is relevant to the subject matter involved in the
pending action, whether it relates to the claim or defense of the party seeking
discovery or to the claim or defense of any other party, including the existence,
description, nature, custody, condition and location of any books, documents, or
other tangible things and the identity and location of persons having knowledge of
any discoverable matter. It is not ground for objection that the information sought
will be inadmissible at the trial if the information sought appears reasonably
calculated to lead to the discovery of admissible evidence.
Rule 26(c),2 Idaho Rules of Civil Procedure, provides in relevant part as follows:
J Unless otherwise specified herein, "Rule" shall refer to the Idaho Rules of Civil Procedure.
2 Unless otherwise specified herein, "Rule" shall refer to the Idaho Rules of Civil Procedure.
MEMORANDUM IN SUPPORT OF MOTION FOR PROTECTIVE ORDER
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Upon motion by a party or by the person from whom discovery is sought, and for
good cause shown, the court in which the action is pending . .. may make any
order which justice requires to protect a party or person from annoyance,
embarrassment, oppression or undue burden or expense, including one or more of
the following: (1) that discovery not be had; ... (4) that certain matters not be
inquired into, or that the scope of the discovery be limited to certain matters; ...
(7) that a trade secret or other confidential research, development, or commercial
information not be disclosed or be disclosed only in a designated way....
The trial court's decision to grant a protective order is discretionary with the court. See
Bailey v. Sanford, 139 Idaho 744, 748, 86 P.3d 458, 462 (2004), citing Selkirk Seed Co. v.
Forney, 134 Idaho 98, 996 P.2d 798 (2000)("This Court has held that the use of the permissive
word 'may' denotes the exercise of discretion.") "Given the permissive language of the rule, the
district court's decision to grant a protective order is discretionary and will not be overturned
absent an abuse of that discretion." Selkirk Seed, 134 Idaho at 104,996 P.2d at 804.
2.2 The job cost accounting information for the Project has been
produced.
With regard to Item 1 of the Notice, the job cost accounting information for the Project
was originally provided to Meridian in the Monthly Reports delivered to it during the course of
the Project.3 Meridian has the Monthly Reports and produced them during discovery as Bates
Nos. CM073631 through CM074543.4 Consequently, another production of that information
would serve no legitimate purpose and would be unduly burdensome. In addition, such a re-
production would cause Petra to incur unnecessary expense. It is oppressive and unduly
burdensome to produce information that has previously been produced. Although the Federal
Rules of Civil Procedure do not apply, they are instructive on this issue. Rule 26(b)(2)(C)(i)
3 In addition to the Monthly Reports, invoices and other source documents supporting the entries in each Monthly
Report was provided to Meridian with the Monthly Reports.
4 Affidavit of Thomas G. Walker dated November 17,2009 ("Walker Affidavit") at ~ 3.
MEMORANDUM IN SUPPORT OF MOTION FOR PROTECTIVE ORDER
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provides that discovery requests cannot be "unreasonably cumulative or duplicative" nor can the
burden or expense of the resulting production be outweighed by the likely benefit. Fed.R.Civ.P.
26(b)(2)(C)(iii). The Court should take into consideration this same rationale when determining,
under Rule 26(c) of the Idaho Rules of Civil Procedure, whether the request is oppressive and
unduly burdensome. This analysis calls first for a comparison of the information sought and the
information already provided. In this case, the information sought in Item 1 is identical to the
information that is contained in the Monthly Reports and supporting source documents that were
previously provided by Petra to Meridian.5 Meridian can set forth no explanation as to why the
re-production of the information identified in Item 1 is necessary in light of what has already
been provided, or why it would not be cumulative or duplicative. See John C. Flood ofVirginia
Inc. v. John C. Flood, Inc., 69 Fed. Rules Servo 3d 1503 (D.D.C.2008)(request for financial
information of two companies who used disputed trade names sought information which was
duplicative and cumulative of previously produced information and burden of producing
outweighed benefit of information of questionable relevance; protective order granted).
2.3 The production of Petra's job cost accounting for any and all projects
and non-job cost accounting would be oppressive, unduly burdensome
and expensive.
With regard to Items 2 and 3 of the Notice, the production of Petra's non-job cost
accounting and job cost accounting records for any and all projects under either contract or
construction for the period June 17, 2006 through April 30, 2009 would be oppressive, unduly
burdensome and expensive because it would require the production of hundreds of thousands of
5 See Walker Aff. at ~ 3.
MEMORANDUM IN SUPPORT OF MOTION FOR PROTECTIVE ORDER
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pages of documents requiring the expenditure of an estimated 1,500 to 2,000 man hours to
assemble, collate, copy and produce.6 In addition, Items 2 and 3 request the production of
confidential commercial information, and the information sought is not likely to lead to the
discovery of admissible evidence.
2.3.1 Oppressive, unduly burdensome and expensive.
The production of all of Petra's accounting for any and all projects is oppressive, unduly
burdensome and expensive as it would require the production of hundreds of thousands of pages
of documents requiring the expenditure of an estimated 1,500 to 2,000 man hours. See Van v.
Portneu.f Medical Center, 147 Idaho 552, 212 P.3d 982 (2009)(court entered a protective order
barring the discovery of a certain contract on the grounds that the request was duplicative,
burdensome and irrelevant).
2.3.2 Confidential commercial information.
While there do not appear to be any published decisions in Idaho directly on point with
regard to confidential commercial information, the federal courts have addressed the required
analysis under the identical Federal Rule of Civil Procedure 26(c)(7). See Sammis v. Magnetek,
Inc., 130 Idaho 342, 941 P.2d 314 (1997)("When Idaho courts have not addressed an issue
concerning the Idaho Rules of Civil Procedure, Idaho courts will consider federal case law
interpreting the analogous Federal Rule of Civil Procedure.") "To obtain a protective order, the
party resisting discovery or seeking limitations must, under Rule 26(c), show good cause for its
issuance. Specifically, the moving party must make a clear showing of a particular and specific
6 Affidavit of John Quapp dated November 17,2009 ("Quapp Affidavit") at ~ 6.
MEMORANDUM IN SUPPORT OF MOTION FOR PROTECTIVE ORDER
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need for the order." Nutratech, Inc. v. Syntech (SSPF) Int'l, Inc., 242 F.R.D. 552, 554 (2007),
citing Blankenship v. Hearst Corp., 519 F.2d 418,429 (9th Cir.1975).
"The burden then shifts to the party seeking discovery to show that the information is
relevant to a party's claims or defenses or the subject matter of the lawsuit and is necessary to
prepare the case for trial." Id. Where trade secrets or other confidential commercial
information are involved, the court will balance the risk of disclosure to competitors against the
risk that a protective order will impair prosecution or defense of the claims. Brown Bag
Software v. Symantec Corp., 960 F.2d 1465, 1470 (9th Cir.l992). The Nutratech court
explained that certain information which included overall sales and revenue figures,
customer/supplier lists constitute "trade secrets" and that Rule 26(c)(7) does not limit its reach
to "trade secrets," but also allows for protection of "confidential commercial information."
Customer/supplier lists and sales and revenue information qualify as "confidential commercial
information." Nutratech, 242 F.R.D. at 555, fn. 4.
Production of the information contained in Items 2 and 3, non-job cost accounting and
job cost accounting for any and all of projects, would result in the disclosure of all of Petra's
financial and accounting information for a three-year period. This information would reveal
Petra's cost structure and how it bids its jobs. Disclosure of this information would be
prejudicial and harmful to Petra's business and would compromise its competitive position.
Meridian's sweeping request consists not only of confidential financial, accounting and
commercial information, but information that is in no way relevant to the litigation.
MEMORANDUM IN SUPPORT OF MOTION FOR PROTECTIVE ORDER
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3. CONCLUSION
Based upon the foregoing, Petra requests that this Court enter a Protective Order
concluding that the discovery sought by Item 1 has already been produced and that the discovery
sought by Items 2 and 3 of the Notice not be had.
DATED: November 17,2009.
MEMORANDUM IN SUPPORT OF MOTION FOR PROTECTIVE ORDER
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Attorneys for De ndantlCounterclaimant 
        
 
  
CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 1i h day of November, 2009, a true and correct copy of
the within and foregoing document was served upon:
Kim 1. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
o
o
o
~
o
T
U.S. Mail
Hand Delivery
Overnight Courier
Facsi ile:
MEMORANDUM IN SUPPORT OF MOTION FOR PROTECTIVE ORDER
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By I.. AMES
OIlIllUTV
Thomas G. Walker (ISB No. 1856)
Mackenzie Whatcott (ISB No. 6774)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for DefendantlCounterclaimant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff, PETRA'S MOTION TO SHORTEN
TIME FOR HEARING
vs.
PETRA INCORPORATED, an Idaho
corporation,
Defendant.
The above-named Defendant, Petra Incorporated ("Petra"), by and through its attorney of
record, Thomas G. Walker, of the law firm Cosho Humphrey, LLP moves this Court pursuant to
Rule 7(b)(3) of the Idaho Rule of Civil Procedure for an Order shortening the required period for
hearing Petra's Motion for Protective Order.
PETRA INCORPORATED'S MOTION FOR PROTECTIVE ORDER
513983
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,This motion is made because there is insufficient time to give the notice required by Rule
7(b)(3) prior to the hearing scheduled for Monday, November 23,2009 at 2:00 p.m.
DATED: November 17,2009.
PETRA INCORPORATED'S MOTION FOR PROTECTIVE ORDER
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/CERTIFICATE OF SERVICE
I HEREBY CERTIF~That on the 17"' day ofNovember, 2009, a true and correct copy of
!
the within and foregoing do~umentwas served upon:
I
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrmtm, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
D
D
D
~
D
U.S. Mail
Hand Delivery
Overnight Courier
Facsimile:
1 :
PETRA INCORPORATED'S MqTION FOR PROTECTIVE ORDER
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NOV 17 2009
J. DAVID NAVARHO. Clark
fly L. AMES
OCPUTY
Thomas G. Walker (ISB 1856) !
Mackenzie Whatcott (ISB 6774)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 1639-5607
Cell Phone: (208) 1869-1508
Direct Facsimile: (208) 1639-5609
E-mail: twalker@cosholaw.co~p;mwhatcott@cosholaw.com
Attorneys for DefendantiCounterclaimant, Petra Incorporated
IN THE DISTRtCT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STA11E OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal
Corporation,
I
plaintiff/counterdetendant,
I
Ivs.
PETRA INCORPORATE~, an Idaho
corporation, i
DefendantiCounter~laimant.
Case No. CV OC 0907257
NOTICE OF HEARING
PLEASE TAKE fOTICE, That the undersigned, attorneys for Petra Incorporated,
I
("Petra"), the Defendantlfounterclaimant in the above-entitled matter, will bring before the
Honorable Ronald J. Wiiper of the above-entitled Court, for hearing at the Ada County
Courthouse, 200 West Frbnt Street, Boise, Idaho 83702, on Monday, the 23rd day of
November, 2009, at the; hour of 2:00 p.m. or as soon thereafter as counsel can be heard,
NOTICE OF HEARING
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Defendant/Counterclaimant, Petra Incorporated's Motion to Shorten Time and Motion for
Protective Order.
DATED: November 17,2009.
NOTICE OF HEARING
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Attorneys for Defend 
Petra Incorporated 
  
CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 17th day of November, 2009, a true and correct copy
of the within and foregoing document was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
NOTICE OF HEARING
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u.S. Mail
Hand Delivery
Overnight Courier
Facs· ile
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OR\G \\~P\l._
Thomas G. Walker (ISB 1856)
MacKenzie Whatcott (ISB 5509)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for Defendant, Petra Incorporated
NOV 181\309
J. DAVID NAVARRO, Clerk
By KATHY J. BIEHL
Da'UTY
"
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff/Counterdefendant, NOTICE OF SERVICE OF
DISCOVERY RESPONSES
vs.
PETRA INCORPORATED, an Idaho
corporation,
Defendant/Counterclaimant.
NOTICE IS HEREBY GIVEN that on this 18th day of November, 2009, Defendant Petra
Incorporated's Fourth Supplemental Response dated November 18, 2009 to the City of
Meridian's First Requests for Production of Documents to Defendant Petra Incorporated dated
July 22, 2009 and a copy of this Notice of Service of Discovery were, served upon counsel for
Plaintiff, The City of Meridian as follows:
NOTICE OF SERVICE OF DISCOVERY RESPONSES
514671
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KimJ. Trout
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 8370I
NOTICE OF SERVICE OF DISCOVERY RESPONSES
514671
u.S. Mail
Hand Delivery
Overnight Courier
Fa . Ie:
11:
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Thomas G. Walker (ISB No. 1856)
Mackenzie Whatcott (ISB No. 6774)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for DefendantlCounterclaimant, Petra Incorporated
NO'_--~F;;;;IL~ED,£;"?,~T:''1:-:::";-=;:=-
A.M -P.~Io(;iIc..,..--'....s--
NOV 19 2009
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff, ORDER TO SHORTEN TIME FOR
HEARING
vs.
PETRA INCORPORATED, an Idaho
corporation,
Defendant.
Defendant's Motion to Shorten Time for hearing its Motion for Protective Order, having
come before the Court on November 23,2009, and good cause appearing therefor;
ORDER
513991
Page I
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•IT IS HEREBY ORDERED that Defendant's Motion to Shorten Time regarding Motion
for Protective Order is granted.
DATED: November I~9.
CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the11day ofNovember, 2009, a true and correct copy
of the within and foregoing document was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
Thomas G. Walker
Cosho Humphrey, LLP
800 Park Blvd., Suite 790
P.O. Box 9518
Boise, Idaho 83707-9518
ORDER
513991
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~
U.S. Mail
Hand Delivery
Overnight Courier
Facsimile: "3~( - I? 'tq
E-mail:
U.S. Mail
Hand Delivery
Overnight Courier
Facsimile: - ~ ~ ~ - )2. ~ ()
E-mail:
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ORIGI[~AL
Thomas G. Walker (ISB 1856)
MacKenzie Whatcott (ISB 5509)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for DefendantiCounterclaimant, Petra Incorporated
NO. ~'T--
A.M. • n",,:::~~~,Mr:i-
NOV 192009
J. DAVID NAVARRO, Clerk
By E. HOLMES
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho
Municipal Corporation,
PlaintifflCounterdefendant,
VS.
PETRA INCORPORATED, an Idaho
corporation,
DefendantfCounterclaimant.
STATE OF IDAHO )
) ss.
County of Ada )
Case No. CV OC 0907257
SUPPLEMENTAL AFFIDAVIT OF
THOMAS G. WALKER DATED
NOVEMBER 19, 2009
I, THOMAS G. WALKER, being first duly sworn upon oath, depose and state:
SUPPLEMENTAL AFFIDAVIT OF THOMAS G. WALKER
515571
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1. I am the attorney of record for the Defendant, Petra Incorporated in the above
entitled action and I make this affidavit based on my own personal knowledge of the facts set
forth herein.
2. On September 17, 2009, a facsimile copy of the Affidavit of John E. Quapp was
filed in support ofPetra's Motion for Protective Order.
3. Subsequent to filing and service of the affidavit it was discovered that the caption
and case number were incorrect due to a clerical error.
4. Attached hereto for submission to the Court is the original Affidavit of John E.
Quapp dated November 17,2009 with the correct case captio
Notary Public for Idaho
Residing at Boise, Idaho
My commission expires: 3/31/2010
SUPPLEMENTAL AFFIDAVIT OF THOMAS G. WALKER
515571
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 19th day ofNovember, 2009, a true and correct copy of
the within and foregoing document was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
D
D
D
~
D
U.S. Mail
Hand Delivery
Overnight Courier
Facsimile
E- il:
SUPPLEMENTAL AFFIDAVIT OF THOMAS G. WALKER
515571
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ORIGlr~AL
Thomas G. Walker (ISB 1856)
MacKenzie Whatcott (ISB 6774)
Cosho Humphrey, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for Defendant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff,
vs.
PETRA INCORPORATED, an Idaho
corporation,
Defendant.
STATE OF IDAHO )
) ss.
County ofAda )
Case No. CV OC 0907257
AFFIDAVIT OF JOHN E. QUAPP
DATED NOVEMBER 17, 2009 IN
SUPPORT OF PETRA
INCORPORATED'S MOTION FOR
PROTECTIVE ORDER
I, John E. Quapp, being first duly sworn upon oath, depose and state:
1. I make this Affidavit based upon my own personal knowledge and I am
competent to testify to the facts set forth below if called as a witness.
2. I am employed by Petra Incorporated ("Petra") as its Chief Financial Officer.
AFFIDAVIT OF JOHN E. QUAPP DATED NOVEMBER 17,2009
514209
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3. I am one ofthe custodians ofPetra's business records.
4. At all times relevant to this case I was responsible for Petra's financial and
accounting records.
5. I have reviewed the Notice of Deposition of Petra Incorporated served on Petra's
counsel on November 16,2009.
6. With regard to Item 2 of the Notice, the production of Petra's job cost accounting
records for any and all projects under either contract or construction for the period June 17,2006
through April 30, 2009 would require the production of hundreds of thousands of pages of
documents requiring the expenditure ofan estimated 1,500 to 2,000 man hours.
7. With regard to Item 3 of the Notice, the production of Petra's non-job cost
accounting information from June 17, 2006 through April 30, 2009 would require the complete
disclosure ofall ofPetra's accounting and financial records for a three-year period.
SUBSCRIBED AND SWORN to before me this 1i ay ofNovember, 2009
Q....Da..~
Notary Public for Idaho
Residing at-mu~"\~l"\ , Idaho
My commission expires: ""'\ -50-,~
AFFIDAVIT OF JOHN E. QUAPP DATED NOVEMBER 17,2009
514209
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DATED: November 17,2009. 
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CERTIFICATE OF SERVICEI'I HEREBY CERTIFY That on the~ day ofNovember, 2009, a true and correct copy
of the within and foregoing document was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 8370 I
D
D
D
~
D
U.S. Mail
Hand Delivery
Overnight Courier
F imile
il:
AFFIDAVIT OF JOHN E. QUAPP DATED NOVEMBER 17,2009
514209
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KIM J. TROUT, ISB #2468
TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Attorneys for Plaintiff
NOV 1 9 ~D~
J. DAVID NAVARRO, Clerk
" , By KATHY J. BIEHL
, 0EPIITY
""' ":"~"'~ f\
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE CITY OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff,
v.
PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
Case No. CV OC 09-07257
NOTICE OF SERVICE
If'
Pursuant to the Idaho Rules of Civil Procedure, notice is hereby given by the undersigned
party that a copy of Plaintiffs Responses to Defendant's Second Set of Requests for Production of
Documents was served upon the following by hand-delivery at:
Thomas G. Walker
COSHO HUMPHREY, LLP
800 Park Blvd., Ste. 790
P.O. Box 9518
Boise, ID 83707-9518
Twalker@CoshoLaw.com
DATED this 19th day of November, 2009.
NOTICE OF SERVICE - 1
000765
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TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
BY:_~_---,-~--",----·· _
Kim]. Trout
Attorneys for Plaintiff
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 19th day of November, 2009, a true and correct copy of
the above and foregoing document was forwarded addressed as follows in the manner stated below:
Thomas G. Walker
MacKenzie Whatcott
COSHO HUMPHREY, LLP
800 Park Blvd., Ste. 790
P.O. Box 9518
Boise, ID 83707-9518
Fax: (208) 639-5609
NOTICE OF SERVICE - 2
Hand Delivered
U.S. Mail
Fax
Fed. Express
Email
rg]
o
o
o
o
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From: Cosho Hum' y LLP To: 2876919 Page: 2/6 Date' . "/20/2009 9:37:21 AM
ORIGINAL
Thomas G. Walker (ISB 1856)
Mackenzie Whatcott (ISB 6774)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. B()x 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.comjmwhatcott@coshQlaw.com
Attorneys for Defendant. Petra Incorporated
l-WV 20 2G09
J Df\VIO N,l\VARAO, Clerk
• Ely KATHY J. BIEHl.
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO~ IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff,
VS.
PETRA INCORPORATED, an Idaho
corporation,
Defendant.
STATE OF IDAHO )
) 55.
County of Ada )
Case No. CV OC 0907257
SECOND SUPPLEMENTAL AFFIDAVIT
OF THOMAS G. WALKER DATED
NOVEMBER 20, 2009
I, THOMAS G. WALKER, being first duly sworn upon oath, depose and state:
SECOND SUPPLEMENTAL AFFIDAVIT OF THOMAS G. WALKER
515878
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From: Cosho Hum ' _y LLP To: 2876919 Page: 3/6 Date' "/20/2009 9:37:21 AM
1. I am the attorney of record for the Defendant, Petra Incorporated ("Petra") in the
above entitled action and I make this affidavit based on my own personal knowledge of the facts
set forth herein.
2. Upon checking with the Court repository, I confinned that the Notice of
Deposition ofPetra Incorporated Pursuant to LR.C.P. 30(b)(6) was not filed with the Court.
3. Attached hereto is a copy of the Notice of Deposition served on Petra on or about
November 16, 2009, which is the subject of Petra's Motion
SECOND SUPPLEMENTAL AFFrDAVIT OF THOMAS G. WALKER
515878
Page 2
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From: Cosho Hum-L.-ey LLP To: 2876919 Page: 4/6 Date" '1/20/20099:37:21 AM
SUBSCRIBED AND SWORN to before me this 20th day ofNovember, 2009.
G?~~
Notary Public for Idaho
Residing at Eagle, Idaho
My commission expires: March 31, 2010.
I HEREBY CERTIFY That on the 20th day of November, 2009, a true and correct copy of
the within and foregoing document was served upon:
Kim 1. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9lh Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
o
o
o
~
D
U.S. Mail
Hand Delivery
Overnight Courier
Facsimile
E-mai:
SECOND SUPPLEMENTAL AFFIDAVIT OF THOMAS G. WALKER
515878
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From: Cosho Hum L -ey LLP To: 2876919 Page: 5/6 Date' "/20/20099:37:21 AM
ORIGINAL
.KIM J. TROUT, ISB #2468
TROUT. JONES. GLEDHtLL • FuHRMAN, P.A.
225 Notth 9th Stree~ Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) j31-1170
Facsimile: (208) 33~-1529
Attomeys {Ot Plaio:tiff
!'lQ'....,,""'!!!,;;)!!:"'t~?~-f'-::::'LE:-=D:--,---AM,/Y:.f...6:2 P.M: _
NOV 2 0 20U~
1.1. DAVID NAVARRO, Clerk
ISyKATHY J. BIEHL
,~
rN'tHE DISTRICT COURT OF THE POUR:tHJUDICIAL DIS'TRIct OF Tim
STATE OF IDAHO, IN AND FOR THE COUN'i'Y OF ADA
nIB CfIY OF MERIDIAN, an Idaho
Municipal "Corpotati01l:o
v.
PETRA, INCORPORATED, an. Idaho
Cotpotation,
Defendant.
Case.No. CV OC 09-7257
NOTiCE OP DEPOSITION OF pE'rRA
INCORPORATED PURSUANT TO
I.R.C.P.30(b)(6)
~:.
,
TO: PETItA. INCORPOJiA'l'ED and its attolneys of Recold:
PLEASE TAKE·'N01¢CB that. Plaintiff, The CitY of Meridian., by an~ through its counsel
of .teCOId, Ttout Jones Gledhill Fnbrinan, P.A., will take the testimony, 01:l o~ exattlination, ~f the
pe%SOD ~o~tkn'Owledgeable at Pe1:11l. lncoqiota:ted, with respect to the following:
1.. All Petta job cost accounting for the Project known as the City of Meridian New City
HQIl &OtilJun~ 17. i006 throughAptil30, 2009; and
2. All Petta job cost ACCOunting for llDy :and all projects under either. contmct or
constructioil by Petta, Inc. during the period ofJun~ 17, 2006 thtoligh Apm3'O, 2009.
, .
NOTICE otz DBPOSl'tlON OF PETRA INCORPORATEI'> PuRsUAN'r"TO l.1t.C.P. 3O(b)(6) • {"
'·r;
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From: Cosho Humphrey LLP To: 2876919 Page: 6/6 Date: 11/20/20099:37:21 AM
J
3. All Petra non-job cost accounting infottnation from June 17. 2006 through Ap.ril 30,
2009.
The deposition will be mken befoJ:e 2tI. officei:' qua.li£i.ed to administet oaths on the 24th day
of November, 2009 at the hour of 9:30 a.m. of said day, and thereafter from day to day as the
t2king of said deposition ma.y be a.djOw:1led, a.t the Jaw offices of Trout Jones Gledhill Fuhttnan,
P.A., located at 225 N. 9th St, Suite 820, Boise. Idaho 83701. TlUs deposition shall be taken
pursuant to the Idaho Rules of Civil Procedure. You ate her~y .i11vited to appear and take part iii
the ex1Unination of the witness as is advi.sable and proper.
OATSD this 16th day ofNo'Ve.mber. 2009.
Ttout +Jones. Gledhill. Fuhnnan, P.A.
c::= - --
..dS<!
Kim]. Ttout
Attomey for Plaintiff
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that- on this 16ch day of November, 2009, a ttue and COttcct copy of
the 3bove md fotq:tOing document was forwuded addresged as follows in the manner stated bdow:
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KIM J. TROUT, ISB #2468
DANIEL LORAS GLYNN, ISB #5113
TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise,ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Attorneys for Plaintiff
NO· ~_L~~AJ:iH 3
A.M ...:.c::r
NOV 202009
J. DAVID NAVARRO, Clerk
ByE.HOLMES
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE CITY OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff,
v.
PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
Case No. CV OC 09-7257
PLAINTIFF'S MEMORANDUM IN
OPPOSITION TO DEFENDANT'S
MOTION FOR PROTECTIVE ORDER
The City of Meridian, (hereinafter referred to as "Meridian"), the
Plaintiff/Counterdefendant herein, by and through their counsel of record, Trout Jones Gledhill
Fuhrman, P.A., submits this Memorandum in Opposition to the Motion for Protective Order filed
by the Defendant/Counterclaimant Petra, Incorporated (hereinafter referred to as "Petra").
ARGUMENT
A. Standards Applicable to Discovery Under the Idaho Rules of Civil Procedure.
It is beyond dispute that under the Idaho Rules of Civil Procedure the scope of discovery
is broad. "LR.C.P. 26(b)(1) permits broad discovery of any matter that is not privileged, even if
PLAINTIFF'S MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION FOR PROTECTIVE
ORDER-l
000772
NO. ____ - -L~~?4J  
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it is inadmissible, so long as it is 'reasonably calculated to lead to the discovery of admissible
evidence.''' Kirkv. Ford Motor Co., 141 Idaho 697, 703-704,116 P.3d 27,33-34 (2005).
In addressing the similar discovery standards under the Federal Rules of Civil Procedure,
the Ninth Circuit has acknowledged that the scope of discovery is "an intentionally broad
mandate." Brown Bag Software v. Symantec Corp., 960 F.2d 1465, 1470 (9th Cir. 1992).
Accordingly, pretrial discovery is accorded a broad and liberal treatment as the courts have
acknowledged that litigants "have a right to every man's evidence and that wide access to
relevant facts serves the integrity and fairness of the judicial process by promoting the search for
the truth." Shoen v. Shoen, 5 F.3d 1289, 1292 (9th Cir. 1993) (internal citations and quotations
omitted). See also, Moon v. SCP Pool Corp., 232 F.R.D. 633, 636 (C.D.Cai. 2005) (stating the
"the purpose of discovery is to remove surprise from trial preparation so the parties can obtain
evidence necessary to evaluate and resolve their dispute."); Soto v. City ofConcord, 162 F.R.D.
603, 610 (N.D.Cai. 1995) ("The question of relevancy should be construed liberally and with
common sense and discovery should be allowed unless the information has no conceivable
bearing on the case.")
"In the context of discovery, it is well-established that a party wishing to obtain an order
of protection over discovery material must demonstrate that "good cause" exists for the order of
protection." Pansy v. Borough ofStroudsburg, 23 F.3d 772, 786 (3d Cir.1994). Thus, the Court
in Pansy recognized:
Good cause is established on a showing that disclosure will work a clearly defined
and serious injury to the party seeking closure. The injury must be shown with
specificity. Broad allegations of harm, unsubstantiated by specific examples or
articulated reasoning, do not support a good cause showing. The burden of
justifying the confidentiality of each and every document sought to be covered by
a protective order remains on the party seeking the order.
PLAINTIFF'S MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION FOR PROTECTIVE
ORDER-2
000773
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Pansy v. Borough o/Stroudsburg, 23 F.3d at 786-787.
B. The Discovery Sought By The City Of Meridian Is Reasonably Calculated To Lead
To The Discovery Of Admissible Evidence.
Against this recognized broad scope of discovery, it must be concluded that the City of
Meridian's discovery requests are reasonably calculated to lead to the discovery of admissible
evidence and should be produced by Petra. Pursuant to the provisions of the Construction
Management Agreement (Construction Management Advisor) New Meridian City Hall, Petra
accepted the position of "Construction Manager", taking an express position of "trust and
confidence" with the City of Meridian. See Section 1.1 1• This acceptance required that Petra act
to ensure that at all times in the performance of the contract that Petra "further the interest of [the
city of Meridian] through efficient business administration and management." Id. Accordingly,
the business practices of Petra, specifically as to the work performed for the City of Meridian and
as contrasted with similar work performed for other individuals/entities during the relevant time
period is not only reasonably calculated to lead to the discovery of admissible evidence, it is
admissible evidence in the first instance.
Petra's chief objection to the discovery sought by the City of Meridian relates to its
assertion that the information sought by the City of Meridian would require disclosure of Petra's
"cost structure and how it bids its jobs" which would be harmful and prejudicial to Petra's
business operations. It must be noted that this objection has nothing to do with whether or not
the City of Meridian's discovery requests meet the broad scope of discovery permitted by
LR.C.P.26(b)(l).
1 The Construction Management Agreement is attached as Exhibit "A" to the Complaint.
PLAINTIFF'S MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION FOR PROTECTIVE
ORDER-3
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However, it should not be overlooked that the discovery in this matter is not sought by a
competitor of Petra, but rather by a municipal consumer of Petra. This fact is significant for
several reasons. First, the City of Meridian is a consumer, not a competitor of Petra, and therefore
any knowledge gained in the course of these proceedings will not affect Petra's "competitive
position" as it would in the hands of a potential competitor. Secondly, and perhaps even more
significantly, the City of Meridian would not even gain the advantage that a private consumer
might arguably gain in view of the fact that the City of Meridian's ability to solicit bids and
contracts is limited by the competitive bidding statutes. See I.C. § 67-2320.
Nonetheless, any such concern of Petra's is ameliorated by the City of Meridian's
willingness to enter into a confidentiality agreement with Petra. Accordingly, Petra's objection
to the discovery sought by the City of Meridian should be overruled and produced to the City of
Meridian, subject to the terms of a reasonable confidentiality order between the parties.
C. Petra's Objection That The Discovery Sought Would Be Unduly Burdensome And
Expensive Is Not A Basis To Refuse Discovery.
Petra has also objected to the discovery sought by the City of Meridian on the basis that
the assembly of such information will require significant expenditure of hours and result in the
production of a significant number of documents. However, the fact that responding to discovery
will "involve work, research and expense is not sufficient to render them objectionable." Luey v.
Sterling Drug, Inc., 240 F.Supp. 632,635 (D.C.Mich. 1965). See also Baine v. General Motors
Corp., 141 F.R.D. 328, 331 (M.D.Ala.l991) ("The mere fact that producing documents would be
burdensome and expensive and would interfere with the party's normal operations is not
inherently a reason to refuse an otherwise legitimate discovery request."); Burns v. Imagine Films
Entm't, Inc., 164 F.R.D. 589, 593 (W.D.N.Y.l996) (determining that the fact that answering
PLAINTIFF'S MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION FOR PROTECTIVE
ORDER-4
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interrogatories will require the objecting party to expend considerable time, effort, and expense
consulting, reviewing, and analyzing huge volumes of documents and information is an
insufficient basis for an objection); Rogers v. Tri-State Materials Corp., 51 F.R.D. 234, 245
(N.D.W.Va.1970).
Accordingly, given the relevant nature of discovery sought by the City of Meridian,
Petra's objection based on the burdensomeness of the response is not a basis to refuse provide
discovery to the City of Meridian.
CONCLUSION
For the reasons stated, this Court should deny Petra's Motion For a Protective Order.
DATED this 20th day of November, 2009.
TROUT +JONES +GLEDHILL +FUHRMAN, P.A.
By: I<llnJ.Trou~
Daniel Loras Glynn
Attorneys for Plaintiff
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 20th day of November, 2009, a true and correct copy of
the above and foregoing document was forwarded addressed as follows in the manner stated below:
Thomas G. Walker
MacKenzie Whatcott
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P.O. Box 9518
Boise, Idaho 83707-9518
Direct Facsimile: (208) 639-5609
Hand Delivered
U.S. Mail
Fax
Email
~ ~~I<llnJ.Trout
Daniel Loras Glynn
D
D
D[8J
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KIM J. TROUT, ISB #2468
DANIEL LORAS GLYNN, ISB #5113
TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise,ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE CITY OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff,
v.
PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
Case No. CV OC 09-7257
PLAINTIFF'S MOTION FOR
RECONSIDERATION
The Plaintiff, The City of Meridian, by and through its attorney of record, Trout Jones
Gledhill Fuhrman, P.A., hereby moves this Court to reconsider its Order made in Open Court on
November 23, 2009. Plaintiffs Motion is supported by the court record, affidavits to be submitted
and the Memorandum in Support of Motion for Reconsideration to be flied within fourteen days of
this motion.
DATED this 24th day of November, 2009.
TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
By: ~I-----.:~~~;;;,:=t--- -----
Kim J. Trout ""1
PLAINTIFF'S MOTION FOR RECONSIDERATION -1
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Daniel Loras Glynn
Attorneys for Plaintiff
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 24th day of November, 2009, a true and correct copy of
the above and foregoing document was forwarded addressed as follows in the manner stated below:
Thomas G. Walker
MacKenzie Whatcott
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P.O. Box 9518
Boise, Idaho 83707-9518
Direct Facsimile: (208) 639-5609
Hand Delivered
U.S. Mail
Fax
Email
~~
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NOV 2 52009
J. DAVID NAVARRO, Clerk
ByE. HOLMES
DEPUTY
Thomas G. Walker (ISB 1856)
MacKenzie Whatcott (ISB 5509)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for Defendant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff/Counterdefendant, NOTICE OF SERVICE OF
DISCOVERY RESPONSES
vs.
PETRA INCORPORATED, an Idaho
corporation,
Defendant/Counterclaimant.
NOTICE IS HEREBY GIVEN that on this 25th day of November, 2009, Defendant Petra
Incorporated's Fifth Supplemental Response dated November 25, 2009 to the City of Meridian's
First Requests for Production of Documents to Defendant Petra Incorporated dated July 22,2009
and a copy of this Notice of Service of Discovery were, served upon counsel for Plaintiff, The
City of Meridian as follows:
NOTICE OF SERVICE OF DISCOVERY RESPONSES
517317
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KimJ. Trout
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
NOTICE OF SERVICE OF DISCOVERY RESPONSES
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U.S. Mail
Hand Delivery
Overnight Courier
Fac' He:
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Thomas G. Walker (ISB 1856)
Mackenzie Whatcott (ISB 6774)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for Defendant, Petra Incorporated
NO. n7. I tJf) FILEOA.M _ P.M _
NOV 30 2009
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff/Counterdefendant,
vs.
PETRAINCORPORATED,anIdaho
corporation,
Defendant/Counterclaimant.
ORDER GRANTING PETRA
INCORPORATED'S MOTION FOR A
PROTECTIVE ORDER
Petra Incorporated's ("Petra") Motion for a Protective Order regarding the City of
Meridian's November 16,2009 Notice of Deposition of Petra Incorporated pursuant to I.R.C.P.
30(b)(6) came before this Court on for hearing on November 23, 2009. The Court having
considered the motion, affidavits, memoranda and counsels' oral arguments and good cause
appearing therefor;
ORDER GRANTING PERTRA INCORPORATED'S MOTION FOR A PROTECTIVE ORDER Page 1
516664.doc
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IT IS ORDERED as follows:
Petra motion for a protective order is GRANTED.
Petra will not be required to re-produce the job cost accounting information for
the Meridian City Hall Project (Notice Item 1).
2 Petra will not be required to produce "All Petra job cost accounting for any and
all projects under either contract or construction by Petra, Inc. (sic) during the period June 17,
2006 through April 30, 2009... " (Notice Item 2).
3 Petra will not be required to produce "All Petra non-job cost accounting
information from June 17,2006 through April 30, 2009... " (Notice Item 3).
Petra's motion is granted for the reason that the production of the foregoing and records
would be unduly burdensome and would not likely lead to the discovery of admissible evidence.
'I""'~
DATED: NovemberJS, 2009.
ORDER GRANTING PERTRA INCORPORATEt'S MOTION FOR A PROTECTIVE ORDER
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the ~~ day of November, a true and correct copy of the
within and foregoing document was served upon:
J. DAVlD NAVAR~O
Kim 1. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
Thomas G. Walker, Esq.
Cosho Humphrey, LLP
800 Park Blvd.,
Suite 790
P.O. Box 9518
Boise, Idaho 83707-9518
U.S. Mail
Hand Delivery
Overnight Courier
Facsimile:
E-mail:
U.S. Mail
Hand Delivery
Overnight Courier
Facsimile:
E-mail:
ORDER GRANTING PERTRA INCORPORATED'S MOTION FOR A PROTECTIVE ORDER Page 3
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John Magel ISB #1045
ELAM & BURKE, P.A.
251 E. Front Street, Suite 300
Post Office Box 1539
Boise, Idaho 83701
Telephone: (208) 343-5454
Facsimile: (208) 384-5844
Mediator
DEC 072009
J. DAVID NAVARRO, Clerk
ByE.HOLMES
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE CITY OF MERIDIAN, an Idaho
Municipal Corporation,
Case No. CV OC 0907257
Plaintiff,
MEDIATION STATUS REPORT
vs.
PETRA INCORPORATED, an Idaho
corporation"
Defendant.
--J
<C
Z
-(!)
-~
o
)
In accordance with Idaho Rule of Civil Procedure 16(k)(7), the Court is hereby notified
that the parties appeared for mediation on December 4,2009. Mediation outcome:
D The parties agreed to resolve the litigation.
D The parties agreed to resolve the litigation in part.
D The parties agreed to resolve the litigation conditionally.
~ The parties agreed to recess the mediation.
l1J...-11le parties did not agree.
MEDIATION STATUS REPORT - 1
000784 
    
    
      
    
  
   
   
   
    
 
 
 
          
           
      
  
 
 
    
 
 
     
   
              
           
        
          
         
        
     
    
DATED this Jtk day ofDecember, 2009.
ELAM & BURKE, P.A.
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 7t~day ofDecember, 2009, I caused a true and
correct copy of the above and foregoing instrument to be served upon the following individuals
in the manner indicated below:
Thomas Walker
Cosho Humphrey, LLP
PO Box 9518
Boise, ID 83707-9518
Kim Trout
Trout Jones Gledhill Fuhrman PA
PO Box 1097
Boise, ID 83701
MEDIATION STATUS REPORT - 2
---X- U.S. Mail
__ Hand Delivery
__ Federal Express
Facsimile Transmission
---X- U.S. Mail
__ Hand Delivery
__ Federal Express
Facsimile Transmission
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DEC 07 2009
J. OAVID NAVARRO. Clerk
By A. GARDEN
OIIilUTV
Thomas G. Walker (ISB 1856)
Mackenzie Whatcott (ISB 6774)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for Defendant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff, NOTICE OF SERVICE OF
DISCOVERY REQUESTS
VS.
PETRA INCORPORATED, an Idaho
corporation,
Defendant.
NOTICE IS HEREBY GIVEN that on this 7th day of December, 2009, Defendant Petra
Incorporated's Second Set of Interrogatories and Third Requests for Production of Documents
dated December 7, 2009, together with a copy of this Notice of Service, were served upon
counsel for Plaintiff The City of Meridian as follows:
NOTICE OF SERVICE OF DISCOVERY REQUESTS
520447
Page I
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Kim 1. Trout
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
NOTICE OF SERVICE OF DISCOVERY REQUESTS
520447
D
D
D
r8l
D
u.S. Mail
Hand Delivery
Overnight Courier
Facsi ile:
1:
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KIM J. TROUT, ISB #2468
TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Attorneys for Plaintiff
I~O., --...,._
f~M ~~?7 =
ern: 08 'QOg
J. DAVID NAVAAR01 Clfirk
Iv I, HOt-Mia
C'JIIilUfV
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE CITY OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff,
v.
PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
STATE OF IDAHO )
) :ss
County of ADA )
Case No. CV OC 09-7257
AFFIDAVIT OF KIM J. TROUT IN
SUPPORT OF PLAINTIFF'S MOTION
AND MEMORANDUM SEEKING
RECONSIDERATION
KIM J. TROUT, being duly sworn upon oath, deposes and says:
1. I am at least eighteen (18) years of age and am competent to testify regarding the
matters set forth herein.
2. I am a member of the law firm of TROUT • JONES. GLEDHILL. FUHRMAN, P.A.,
representing the Plaintiff in this matter, and I make the following statements based upon my own
personal knowledge.
AFFIDAVIT OF KIM J. TROUT IN SUPPORT OF PLAINTIFF'S MOTION AND MEMORANDUM SEEKING
RECONSIDERATION OF THE COURT'S ORDER RE: PROTECTIVE ORDER- 1
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3. Plaintiff, City of Meridian, seeks reconsideration of the Court's Order on
discovery in this matter upon the following factual basis:
a. Pursuant to the Construction Management Agreement signed by the
Defendant on or about August 1, 2006, the Defendant Petra, Inc. ("Petra")
contractually undertook a fiduciary obligation to the City of Meridian with
respect to its role in the design and construction of the new Meridian City Hall
Project ("Project")(See, Section 1.1 of the Construction Management
Agreement ("CMA"), attached as Exhibit "A" bates number CM002687 to
the Complaint filed in this matter).
b. Under the CMA, Petra also had a duty to keep and maintain all records for the
Project.
c. In discovery requests, the City requested that Petra provide the City with any
and all electronic and written documents, documenting the activities of Petra
personnel during the Project. In response, the City was advised that Petra had
no documents, electronic or otherwise, which would reflect:
1. Any internal communication between members of the Petra
organization during the course of the work on the Project;
11. No documents, electronic or otherwise, reflecting any work product or
internal record of work product for any Petra personnel during the
course ofthe Project; and
111. No meeting minutes for any internal meetings of Petra personnel
during the course of the Project. (See, Petra Answers to
Interrogatories, etc., true and correct portions thereof are attached
AFFIDAVIT OF KIM J. TROUT IN SUPPORT OF PLAINTIFF'S MOTION AND MEMORANDUM SEEKING
RECONSIDERATION OF THE COURT'S ORDER RE: PROTECTIVE ORDER- 2
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hereto as Ex. "B", and incorporated herein by reference as though fully
set forth herein).
d. In the billing records provided by Petra for the Petra personnel work on the
Project, there is evidence from time cards that Petra personnel were engaged
in other building projects during the course of the Project. (See, representative
samples of time cards attached hereto as Ex. "C", and incorporated herein by
reference as though fully set forth herein).
e. During the hearing before the Court on the issue of Defendant's request for
the Protective Order at issue herein, the Defendant represented to the Court
that it had already provided the Defendant's 'job cost accounting" to the City
on this Project. That representation was false.
f. By letter dated November 24, 2009, I wrote the Defendant's counsel with a
request for the job cost accounting records of Petra, with an explanation of
why the City was seeking the same. (See, Letter of Kim J Trout dated
November 24, 2009, a true and correct copy of which is attached hereto as Ex.
"D", and incorporated herein by reference as though fully set forth herein).
g. Defendant responded to my letter of November 24, 2009 by acknowledging
that it had not provided the job cost accounting records for the Project and by
making arrangements for the same to be delivered to Bridge City Legal on or
about November 30, 2009, a true and correct copy of which is attached hereto
as Ex. "E". By way of my offices, the City now had the Petra 'computer' run
job cost accounting records, in part.
AFFIDAVIT OF KIM J. TROUT IN SUPPORT OF PLAINTIFF'S MOTION AND MEMORANDUM SEEKING
RECONSIDERATION OF THE COURT'S ORDER RE: PROTECTIVE ORDER- 3
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h. The records are incomplete, in that there are many 'fields' of the data base
which were not provided to the City.
1. In addition to the missing data, the City seeks the records of concurrent jobs to
verify for itself, whether or not the City was being charged for personnel who
were actually performing work on other Petra projects.
J. The City seeks this information for the reason that the City has proof of
improper charges by Petra personnel, which the City will share with the Court
'in camera', subject to sharing the information with Petra after depositions by
the City. (A true and correct copy ofthe information referred to herein will be
delivered with the Court's 'courtesy copy' of this Affidavit, 'in camera', for
the Court's inspection).
k. As a result of Petra's fiduciary obligation, its contractual obligation to keep
and maintain job records for all activities on the Project (See, Section 2.4 of
the CMA, Ex. "A" bates number CM002689-002690), it's failure to produce
the 'work' records of any Petra personnel during the course of the Project
work, and Petra's efforts to improperly 'charge' the City for Petra personnel,
the City simply seeks the opportunity to examine Petra's contemporaneous
project documents to independently verify Petra's billing records as against all
available evidence.
1. If, as Petra asserts, it's done nothing improper then, it has nothing to hide, and
the City is not a 'competitor' of Petra and will execute a confidentiality
agreement to maintain the proprietary and confidential nature of the records,
AFFIDAVIT OF KIM J. TROUT IN SUPPORT OF PLAINTIFF'S MOTION AND MEMORANDUM SEEKING
RECONSIDERATION OF THE COURT'S ORDER RE: PROTECTIVE ORDER- 4
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and will agree to use the information from those records solely within the
confines of this litigation.
FURTHER YOUR AFFIANT SAYETH NAUGHT.
TROUT. JONES. GLEDHILL. FUHRMAN, PA
By~i-/------
Subscribed and sworn to before me this 8th day of December, 2009.
",.......", "P~~~~~~!:-~.~~~~~'"" 41'<1.·- ••••~~ .=~l OTA~ ••"1--~ .._ --,11=-----------------S : ~_e_ Y: E· No ary Public, State of Idaho
; \ Pu \..\c i j Residing at: Meridian, ID
\. 11>;.... B •••::c l My commission expires: November 3,2014
'" ~I' •••••••• ~,. ~~~
"'" Ii OF \~ "",
"""n"""'
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 8th day of December, 2009, a true and correct copy of
the above and foregoing document was forwarded addressed as follows in the manner stated
below:
Thomas G. Walker
MacKenzie Whatcott
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P.O. Box 9518
Boise, Idaho 83707-9518
Direct Facsimile: (208) 639-5609
Hand Delivered
U.S. Mail
Fax
Email
o
~
o
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RECONSIDERATION OF THE COURT'S ORDER RE: PROTECTIVE ORDER- 5
000792
             
    
      
      
Y~ 7 
Kim 1. Trout 'q 
            
  "  p ~~~~~~ !:.~.~~~~~',,##  
     ~~  -s            
     C        IP;·           
",    ", 
     
"""1111"'" 
   
                 
              
 
   
  
   
     
   
   
    
  
  
 
 
 
 
 
 
--
             
        
,.' ,
CONSTRUCTION MANAGEMENT
AGREEMENT
(CONSTRUCTION MANAGEMENT ADVISOR)
BETWEEN
CITY OF MERIDIAN
AN IDAHO MUNICIPAL CORPORATION
AND
PETRA INCORPORATED
AN IDAHO CORPORATION
FOR THE
NEW MERIDIAN CITY HALL
AUGUST 1, 2006
EXHIBIT
I f1
CM002684000793
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CONSTRUCTION MANAGEMENT AGREEMENT
(Construction Manager Advisor)
THIS CONSTRUCTION MANAGEMENT AGREEMENT (this "Agreement") is made
effective the 1st day ofAugust, 2006, by and between CITY OF MERIDIAN, an Idaho municipal
corporation ("Owner"), and PETRA INCORORATED, an Idaho corporation ("Construction
Manager").
RECITALS
A. Owner is under contract to purchase that certain two-acre parcel ofland located at
27 E. Broadway, Meridian, Idaho (the "Site").
B. Owner desires to abate and demolish the existing structures on the Site and
develop a new city hall facility thereon consisting of a four story structure with approximately
80,000 square feet of standard Class A office space and related improvements with surface
parking (the "Project").
C. Construction Manager has represented to Owner that it is has the skills,
qualifications, and experience to provide professional construction management for the Project
on behalfofOwner.
D. Owner desires to retain Construction Manager, and Construction Manager desires
to be retained by Owner, for professional construction management services for the Project on
Owner's behalf. .
AGREEMENT
NOW, THEREFORE, in consideration of the mutual promises, covenants, and
agreements stated herein, and for other good and valuable consideration, the sufficiency ofwhich
is hereby acknowledged, Owner and Construction Manager agree as follows:
1. RELATIONSHIP OF THE PARTIES
1.1 Relationship of the Parties.
Construction Manager acknowledges and accepts the relationship of trust and
confidence established with Owner by this Agreement and that this relationship is a material
consideration for Owner in entering into this Agreement. Accordingly, Construction Manager
shall, at all times, act in a manner consistent with this relationship. Construction Manager
further covenants that Construction Manager will perfoml its services under this Agreement, in
the exercise of ordinary and reasonable care and with the same degree of professional skill,
diligence and judgment as is customary among construction managers of similar reputation
performing work for projects of a size, scope and complexity similar to the Project. Construction
Manager shall, at all times, further the interest of Owner through efficient business
administration and management.
CONSTRUCTION MANAGEMENT AGREEMENT (CONSTRUCTION MANAGEMENT ADVISOR) PAGE I
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2.1.2 Construction Manager has, 01' will as palt of its services under
this Agreement, become familiar with and examine the Site, including, but not limited to, the
existing terrain, structures, landscaping and the local conditions under which the Project is to be
designed, constructed, and operated, and correlate its observations with the Project's
requirements;
2.1.3 Construction Manager has the professional knowledge, skills,
experience, education and staffing to manage and coordinate the design and construction of the
Project. The individual employees of Construction Manager that will render services pursuant
to this Agreement are knowledgeable and experienced in the disciplines required for this Project;
2.1.4 Construction Manager shall prepare all documents and provide
all services required under this Agreement in such a manner that increases in Project costs
resulting from Construction Manager's errors or omissions do not exceed one percent (1 %) of
the total construction price of the Project; and
2.1.5 Construction Manager assumes full responsibility to Owner for
its own improper acts andlor omissions and those employed or retained by Construction Manager
in cOlmection with the Project (excluding intentional acts), but not for acts and omissions
expressly directed by Owner.
2.2 Communications.
Construction Manager shall endeavor to keep Owner fully infonned regarding the
progress of the Project so Owner can have meaningful review and involvement in the Project.
Without limiting the generality of the foregoing sentence, Construction Manager shall, as a
matter of course, promptiy provide Owner with copies of all documents relating to design and
construction management and coordination, meeting notes and memorandum and any other
information related to the Project for Owner's review and input. Construction Manager shall
notify Owner of any decisions that are required to be made by Owner, and any deadlines
pertaining thereto. Construction Manager shall consult with and advise Owner with respect to
any such decisions.
2.3 Meetings with Governmental Officials.
Construction Manager agrees to provide Owner with reasonable notice of all
fonnal public and non-public meetings with government officials regarding the Project. Owner
shall be entitled to attend any formal public or non-public meeting with governmental officials
regarding the Project. Construction Manager shall document all meetings with governmental
officials related to the Project and any verbal or written interpretations related to the Project
provided by any governmental officials.
2.4 Project Records.
All records relating to the Project in Construction Manager's possession (the
"Project Records") shall be made available to Owner for inspection and copying at a reasonable
time and place upon the written request of Owner. The Project Records shall include, but not be
CONSTRUCTION MANAGEMENT AGREEMENT (CONSTRUCTION MANAGEMEl\'T ADVISOR)
NEW MERIDIAN CITY HALL
C:\DOCl""ENnl AND SETTINGSIP""RSlnSNlJ:.ILOCAL SEnlNOSITEMPOllAkV IN1l!IlNET l'ILElo'OLK2JS,CM ADR- PETRA GPU4.00c
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\limited to, all plans, specifications, submittals, correspondence, minutes, memoranda, receipts,
timesheets, electronic recordings and other writings or things that document any aspect of the
design and construction management and coordination of the Project. Construction Manager
shall maintain the Project Records for six (6) years after substantial completion of Project or for
any longer period required by law.
2.5 Value Engineering.
Construction Manager shall value engineer the Project to maximize costs savings
to Owner through discounts, value engineering and other actions consistent with good design and
building practices for a project of the type contemplated by Owner.
2.6 Governmental Permits.
Construction Manager shall, with the assistance of Owner and Architect, prepare
and file all documents necessary to obtain the approvals of governmental authOlities having
jurisdiction over the Project, including, but not limited to, building and occupancy permits.
2.7 Compliance with Laws.
Construction Manager shall perform all of Construction Manager's services in
compliance with all applicable laws, ordinances, rules, regulations or orders of any public
authority baving jurisdiction over the Project, any applicable permits and any recorded
covenants, conditions and restrictions affecting the Site.
2.8 Independent Contractor.
Construction Manager acknowledges that it is an independent contractor and not
an employee or agent of Owner. As an independent contractor, COl1struction Manager shall be
and remain responsible to Owner for all its negligent acts or omissions in connection with its
duties and services under this Agreement that result in damage or injury to persons or property.
Construction Manager shall indemnify and hold hannless Owner against all claims or liabilities
that are asserted, incurred or recovered against Owner related to employer liabilities that arise
from Construction Manager's employment or retention of any person or entity. Owner shall
have no control over the maImer or method by which Constnlction Manager meets Construction
Manager's obligations under this Agreement; provided that Construction Manager's services
shall be perfonned in a competent and efficient mamler this is in compliance with this
Agreement. Nothing in this Agreement shall be construed to mean that Owner employs or is
responsible for compensating any consultant of Construction Manager.
2.9 Consultants.
Prior to retaining or engaging any consultant to provide services pursuant to this
Agreement, Construction Manager shall submit for Owner's approval a written statement listing
(1) a description of the services to be provided by said consultant (2) a brief description of said
consultant's qualifications to render the identified services, and (3) a disclosure of any
ownership, controlling interest or affiliation between Construction Manager and said consultant.
CONSTRUCTION MANAGEMENT AGREEMENT (CONSTRUCTION MANAGEMENT ADVISOR)
NEW MERIDIAN CITY HALL
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REQUEST FOR PRODUCTION NO.8: All documents retl~cting any communication
between Petra and Petra's agents that relates to the construction ofthe ~Project" as de:tmed iri
Recital B ofthe Construction Management Agreement
RESPONSE: . Petra doesn't recall any specific Petra intra-company correspondence
concerning Recitals Item B of the Construction Management Agreement. References to the
REQUEST FOR PRODUCTION NO.9: All docuIilents reflecting any communication
between Petra and the Plaintiff· that relates to the construction of the "Project" as defined in
Recital B ofthe Construction Management Agreement.
RESPONSE; See response to Interrogatory No. 5 for documentation of
communications. In particular, see response to Exhibit A, Item 49 Owner Correspondence.
Petra doesn't recall any specific references to Recitals Item B except as it relates to Change
Orders No1 and 2.
REQUEST FOR PROI>,UCflON NO. 10; All documents reflecting any
communication between Petra or Petra's agents and LCA Architects that relates to the
construction of the "Project" as defmed in Recital B of the Construction Management
Agreement.
RESPONSE: See response to Interrogatory No.5 for docmnentation ofcommunication
with LeA. In particular, see correspondence with LeA included previously as response to Em.
A Item. #49, Architect Correspondence. Petra doesn't recall any specific references to Recitals
Item B except as it relates to Change Orders No 1 and 2.
PETRA INCORPORATED RESPONSE DATED AUGUST 21, 2009 TO 1lIE CITY OF
MERIDIAN'S FIRST SET OF INTBRROGATOJUES, REQUIlSTS FOR PRODUCTION
OF DOCUMENTS AND REQUEST FOR ADMISSIONS TO DEFENDANT PETRA INCORPORATED
Pago38
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REQUEST FOR ADMISSION NO. 43: Petra has not provided to Meridian a copy of
any payroll burden ·cost infomiation in conjunction with Mr. Walker's June 10,2009 transmittal
letter..
RESPONSE: See response to Request for Admission No.6. In addition, see response
to Request for Admission 40. Rates for key personnel were set by the Construction Management
~ Agreemen.t.. __.__.__ ._. __ _.__ _._ _.._.._ .. _.. _. .- ..:._.__.__. . _ __ _ .__._._._..__. _
REOUEST·FOR ADMISSION NO. 44: Petra has not provided to Meridian a copy of
anr daily diaries in conjunction with Mr. Walker's June 10,2009 transmittal letter..
RESPONSE: See response to Request for Admission No.6. In addition, see previous
response to Exhibit A, Items 9 and 10.
REOUEST FOR ADMISSION NO. 45: Petra has not provided to Meridian a copy of
any calendars in conjunction with Mr. Walker's June 10,2009 transmittal letter.
RESPONSE: See response to Request for Admission No.6. In addition, see also
response to Request for Production No.7.
REOUEST FOR ADMISSION NO. 46: .Petra has not provided to Meridian a copy of
any internal Petra meeting minutes in conjunction with Mr. Walker's June 10,2009 transmittal
letter.
RESPONSE: See response to Request for Admission No.6. In addition, no internal
"-. _. ..- .
company meeting minutes exist.
PETRA INCORPORATED RESPONSE DATED AUGUST 21,2009 TO TIm CITY OF Page 64
MERIDIAN'S FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION
OF DOCUMENTS AND REQUEST FOR ADMISSIONS TO DEFENDANT PETRA INCORPORATED
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REOUEST FOR ADMISSION NO. 47: Petra has not provided to Meridian a copy of
any Petra internal company or personnel notes hand written or otherwise recorded in conjunction
with Mr. Walker's June 10,2009 transmittal letter.
RESPONSE: See response to Request for AdmIssion No.6.
REQUEST FOR ADMISSION NO. 48: Petra has not provided to Meridian a copy of
Walker's June 10,2009 transmittal letter.
RESPONSE: See response to Request for Admission No.6. In addition, meeting
minutes were distributed to the City previously. See previousresponse to Exhibit A, Item 6.
REOUEST FOR ADMISSION NO. 49: Petra has not provided to Meridian a copy of
any Petra meeting minutes between Petra and DEQ in conjunction with Mr. Walker's June 10,
2009 transmittal letter.
RESPONSE: See response to Request for Admission No.6. In addition, there were no
meetings between Petra and DEQ. The City hired M11 to interface directly with Idaho DEQ.
REQUEST FOR ADMISSION NO. 50: Petra employee Tom Coughlin wrote
communications: regarding the City of Meridian City Hall Project, which were not provided to
the City in conjunction with Mr. Walker's June 10,2009 transmittal letter.
.' - _....-
RESPONSE: See response to Request for Admission No.6. In"addition, Petra has in
good faith provided all docwnents that we have maintained that Tom Coughlin produced.
Nothing requested has been knowingly withheld.
PETRA INCORPORATED RESPONSE DATED AUGUST 21,2009 TO THE CITY OF Page 65
MERIDIAN'S FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION
OF DOCUMENTS AND REQUEST FOR ADMISSIONS TO DEFENDANT PETRA INCORPORATED
000799
              
              
       
        
              
     
           
               
              
               
   
             
               
          
              
            
 -_ .  _. 
            
             
      
            
        
          
L.ClI<:t~I_IIC. ......._...
I
93138
WEEK ENDING: 7/1312006
- ~':- '"~ ....~
·i.i;J.i':~>;••".
.&8......,..... '".......... ,
Gene Bennett
aRK
EMPLOYEE' "..
JOB I JOB II DESCRIPTION " ~g~: I TOTALNUMBER NAME Sunday Mondav Tuesday Wednes. Thursda~ Friday Saturday HOURS
050845 Hearthstone 21 Proiect Manaaer 01-410 1.00 1.00
050850 Hearthstone 22 Proiect Manaaer 01-410 1.00 1.00
060510 Hearthstone Garages 19/20 Proiect Manager 01-410 1.00 1.00
060515 Hearthstone Garages 21/22 Proiect ManaQer 01-410 1.00 1.00
050205 Tamarack Phase III Chalets Project ManaQer 01-410
-
2.00 1.00 3.00
050705 Tamarack Phase III Cottages Project ManaQer 01-410 2.00 1.00 3.00
060600 ~:~:~;;1§nCf{L'st~ ~ 1.00051140 [."- .. ' ,,0-,. .·.·.er.· '1:00
041045 Clearv Cabin Project Manager 01-410
050530 Aviles Cabin Project ManaQer 01-410
060400 Idaho First Bank-McCall Project Manager 01-410 1.00 1.00
031045 Treasure Vallev BaDtist Proiect Manaaer 01-410 1.00 1.00
050475 Eagle Nazarene Proiect Manager 01-410 2.00 2.00
f~"-""""'Q""'''''' .", ' ,",-'. '. ".c;-:VU1"-~·-··" "", c ........ """'''''''
Q&tQ.'€;l esc -Classroom Proiect Manager 01-410 1.00 1:00
00t}J:'t~ reec· -~-s.~ .. ,Q¥r1:Q,: ,. .' ·11'1l'1. .' .......' , .: .,. .',. · ... AA, '.~,'1,- ",-"1, "~"".""~":':','- ~;,~~~';\
050875 Valley Shepherd Nazarene Project Manager 01-410 4.00 4.00
060525 Eagle Methodist Proiect Manager 01-410 4.00 4.00
060675 Meridian City Hall Proiect Manager 01-410 2.00 2.00
[TOTAL PROJECT MANAGEMENT
TOTAL VACATION/PERSONAL HOURS··
Vacation
Personal
Holiday
TOTAL OVERHEAD HOURS
tabbies" MarketingI 6010 3.00 1.00 4.00
Bidding/Estimating 5013 3.00 2.00 5.00
TOTAL HOURS EACH DAY
-O~ •• Allocation of time is required under 'Project Management' hours to ensure proper distribution of time JUL rnaI OJ
-I
Petra
000800
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BeltI$Jr.•We~.,.y·W,,'_ ~. C"
·,.91912QOIfJ
':'e~dfl,,""'{ ;:;!.'
RateEMPLOYEE'
,. ·Tt"·MI!'0Atl8"","':' _' '". - ;;.., -W_.' '. ~_ .•'" " .... ,.~~:
. .,' -,
Last'Name:
<'w~~
-.:. ;i·:::·-~;ii~;~~~-
(8.00)ENT~~~der)
SEP 112Q
Hours
:on~
PROJECT MANAGER APPROVAL:
JOB JOB WORK 08116/06
NUMBER NAME DESCRIPTION CODE Wednesda
05·1210 01-410 1.50 2.00 1.00 0:75 5.25
06-0200 01-410 1.75 0.75 1.00 1.50 5.00
06-205 01-410 1.75 0.75 1.00 1.50 5.00
06-215 01-410 0.50 0.75 1.75 0.75 3.15
06-0220 01-410 1.75 2.00 3.25 3.50 10.50
06-0675 01-410 0.75
-
1.75 0.00 0.00 '2.50
06-0700 01-410 0;00 0.00 0.00 0.00 0;00
8.00 8.00 8.00 8.00 0.00
0.00 0.00 0.00 0.00 0.00
Marketin
Bidding/Estimating 01-415
TOTAL HOURS EACH DAY 0.00 0.00 8.00 8.00 8.00 8.00
........ - .-
required under 'Project Management' hours to ensure proper distribution of time Must work
I
Petra93148
000801
'diP";':: 
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, ,.BettIs.,Jr., Weslex ;:. :. ,'. ;., .'~i:!'i~','~ 
··:.·w~~ 
Hours  
  
, 91912Q06 
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Last N~i. """",,"Adam Johnson
JfJtJI
"';',~'"'~,311,','~.fI.
WEEK ENDING: 10/28/2006
't~
Rate'
TIM'E CARD
323-4500
BOISE. IDAHO
RoCK. SOLID
OENERAL CONTRACTORS
EMPLOYEE' - ~-----""'"
JOB I JOB II DESCRIPTION II ~g: I 10/22106 10/23/06 10124/06 10/25/06 10126/06 10/27/06 10/28/06 TOTALNAME Sunday Monday Tuesday Wednesday Thursday Friday Saturday HOURSNUMBER
05-1210 Weller Parts 01-405 1.00 3.00 2.00 3.00
06-0200 Appleton 01-405 2.00 1.00 2.00 1.00 2.00
06-0205 Micron 01-405 2.00 1.00 1.00 1.00
06-0215 Dichlor' 01-405 2.00 2.00 2.00 2.00
06-0220 Jackson 01-405 1.00 1.00 1.0i 1.00
'00-0675 MeriChan'CitY Ratl " \~~.:., ,,-," i'~,,:,'.,-:-. ~-:·F~.' " , ......,
-.' ~, ~ " '''·:;Cl'''W;,. .
,
TOTAL PROJECT MANAGEMENT 8.00 8.00 8.00 8.00 8.00 40.00
TOTAL VACATION/PERSONAL HOURS**
Vacation
Personal
Holiday
TOTAL OVERHEAD HOURS
Marketinq! 01-402
Bidding/Estimating 01-415
TOTAL HOURS EACH DAY 8.00 8.00 8.00 8.00 8.00
--
tiAII~'lime Is required undsr 'Project Management' hours to ensure proper distribution 01 time Must work
~
,...." ...." I MANAGER APPROVAL:
Petra93176
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TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
ATTORNEYS AT LAW
Kim]. Trout
VIA: E-Mail
Thomas G. Walker
Cosho Humphrey, LLP
800 Park Blvd., Suite 790
Boise,ID 83712
twalker@CoshoLaw.com
November 24,2009
Re: City of Meridian vs. Petra, Inc.
Case No. CV OC 2009-07257
Dear Tom,
Although I did not have the opportunity to hear your argument to the Court on the motion
for protective order, I've taken the liberty of ordering a copy of the audio recording so that I can
have a precise record of the representations you made to the Court.
With that said, I'd like to address a fundamental issue which we believe would improve the
chances for a successful mediation. Very directly, what the City seeks is 'full disclosure' from Petra
of its internal construction cost accounting for the City Hall Project, as well as concurrent projects
during the applicable time frame. It would seem that if the City is willing to sign a confidentiality
agreement with Petra regarding its disclosure of accounting records for all projects which Petra
engaged in, running concurrent to the City Hall Project, that Petra would welcome the opportunity
to prove, unequivocally, once and for all, that Petra had been perfectly honest with the City in it's
charges to the City on this Project.
We recognize there is some effort in the production of that documentation. To that end, we
would simply ask that the documents and electronic files be gathered at Petra's offices, and we'll
have a Certified Public Accountant do the work at your client's facility without the necessity of
copying by Petra. Absent Petra's willingness to engage in this full disclosure, I fear that mediation
will be significantly impaired. The City is not a competitor of Petra, so the disclosure of this
information can have no proprietary impact on Petra's ability to compete in the marketplace. The
City is willing to sign a confidentiality agreement, and will agree to make it confidential for purposes
of only this litigation. Further, we will simply ask that Petra do nothing more than assemble this
information in their own building and allow us to inspect and copy that which we believe relevant.
As the inducement to the City to retain Petra, it stated: "PETRA, Incorporated has stringent
accounting policies... Our team works to provide innovative accounting products to owners and
subcontractors to ensure disclosure of detail and timely payments."... "PETRA has customized
The 9th & Idaho Center. 225 North 9th Street, Suite 820
P. O. Box 1097 • Boise, Idaho 83701
Phone (208) 331-1170 • Facsimile (208) 331-1529
E-Mail Address:ktrout@idalaw.com
EXHIBIT
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~overnber24,2009
Page - 2
Construction Management accounting. . . which is invaluable to the precIsIOn of a
scrutinized budget and schedule." Simply providing time cards and pay requests does not appear
to meet the Petra representations to the City.
Finally, I've been representing construction companies since 1984. Even the most
unsophisticated of this group, keeps and maintains job cost accounting ledgers. In today's
environment, these are 'produced' electronically, with a variety of accounting reports with the 'detail'
of the ledger and summary information in a matter of minutes. I would certainly believe from Petra's
representations as to its expertise, that Petra must have this electronic accounting ability. To date,
the City has never received any job cost accounting from Petra. The City has received some time
cards, and has received certain pay applications. These documents are not the internal job cost
accounting which the City is entitled to as part of the Project Records that Petra had a duty to keep
and maintain. If you believe that Petra has already provided these documents, please refer to them
by Bates Number so that we can verify. Otherwise, we continue to make the request for these
documents, both in paper and electronic format.
As Petra has failed to respond to our last discovery request, except as to the requests for
admission, I will assume that a "meet and confer" meeting is unnecessary and a waste of resources,
unless you can give me an explanation as to how a meet and confer will assist with a total non-
response. Absent such an explanation, we will be filing a motion to compel. As with the foregoing
requests, the failure of Petra to comply with the outstanding discovery requests appears again, to be
an impediment to any mediation effort.
I'd urge your client's reconsideration of its position.
Sincerely,
lsi
Kim]. Trout
Cc: City of Meridian
000804
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THOMAS G. WALKER
twalkeI®cosholaw.com
www.ricolawblog.com
COSHO HUMPHREY, LLP
COUNSELORS & ATIORNEYS AT LAW
PO Box 9518 83707-9518
800 Park Blvd., Suite 790
Boise, Idaho 83712
Telephone 208.344.7811
Firm fax 208.338.3290
www.cosholaw.com
November 25, 2009
DIRECT PHONE
DIRECT FAX
208.639.5607
208.639.5609
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 N. 9th Street, Suite 820
Boise, Idaho 83701
Re: City of Meridian
CH File No.: 20771-008
Case No.: 09-07257
Dear Kim:
Via email to:ktrout@idalaw.com
I am responding to your letter dated November 24, 2009.
1. Although I believe Petra has provided Meridian with a full and complete
accounting both during the City Hall project ("Project") and in discovery in this case, including
providing all receipts, billings and other supporting documents, I have ordered a set of reports for
the Project entitled "Job Cost Detail - By Line Item." These reports have been processed by
Bridge City Legal. I will endeavor to have the documents delivered to your office today. The
reports are Bates numbered Petra 95367 through Petra 95443. I will also provide you with a disk
(Volume Petra 013) containing Concordance and Opticon Load files for your convenience. As
you will determine from your review of the reports, Petra did not make any allocation of its
general overhead to the Project. This is consistent with the requirements of the Construction
Management Agreement ("CMA").
2. Since Petra did not allocate its general overhead to Meridian, the City has no need
to perform an analysis of Petra's job cost accounting for concurrent projects. We were surprised
by Rory Jones' argument that Meridian's personnel suspected that the Project received a
disproportionate allocation of Petra's general overhead. There is no basis for such a suspicion,
and an analysis of Petra job cost accounting records on concurrent projects cannot possibly lead
to the discovery of admissible evidence. Petra is entitled to maintain the confidentiality of its
records involving parties unrelated to the Project. In fact, Petra's other customers are entitled to
keep their job cost accounting records confidential.
3. The record in this case supports a finding that Petra provided a full and complete
accounting of its work throughout the Project. All of Petra's work in managing the Project was
inspected by the Architects, by independent testing and inspection companies like Materials
Testing & Inspection, by the City's designated representatives, and by the City's own
professional building inspectors. Not only was the Project budget approved by Meridian's City
Council, each and every billing was contemporaneously approved. It was not until February 24,
2009, that Meridian belatedly challenged already approved expenditures. As I pointed out to the
EXHIBIT
~
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Kim J. Trout, Esq.
November 25, 2009
Page 2
COSHO HUMPHREY, LLP
Court, the work for which each monthly pay application was submitted to the City for payment
was certified by the Architects as being in substantial compliance with the plans and
specifications. In fact the certification reads as follows:
In accordance with the Contract Documents, based on on-site observations and
the data comprising this application, the Architect certifies to the Owner that to
the best of the Architect's knowledge information and belief, the Work has
progressed as indicated, the quality of the Work is in accordance with the
Contract Documents, and the Contractor is entitled to payment of the Amount
Certified.
Keith Watts, the City's purchasing agent and designated representative, and Keith Bird, a
City Council Member, approved each pay application. See for example the City's approval and
initialed stamps on CM000750-753, CM000832-838, CM001937-2041 and CM002482-2654. In
addition, at the end of each major phase, the City's building department issued Certificates of
Substantial Completion and Certificates of Occupancy.
4. Regarding Meridian's Second Set of Interrogatories, Requests for Production of
Documents and Request for Admissions that were received in my office on October 21, 2009,
there is no need for the City to make a motion to compel. As I informed you by letter dated
November 16, 2009, Petra needs additional time to prepare appropriate responses to the City's
interrogatories and requests for production of documents. Responding to these requests is a huge
task requiring many hours to analyze, assemble, collate, copy and produce. Considering the
scope of the undertaking, a request for an extension from November 20th to December 15th
cannot be considered unreasonable. Your letter refers to a "total non-response." This statement
is erroneous. Petra did answer the request for admissions and also asked for a modest extension
of time to respond to the interrogatories and requests for production. The City's continuing
efforts to hold the mediation session hostage by superfluous and onerous discovery requests is
certainly contrary to the letter and intent of the CMA, which stated that "The parties shall
endeavor to have the mediation completed within 60 days of the request for mediation." Petra
requested mediation on March 16,2009, but the City has resisted by engaging in its oppressive
discovery efforts. The obvious purpose of the CMA's requirement that an early mediation occur
was to avoid just what has happened in this case - exorbitant costs and long delays.
Please call or write if you have any questions or comments.
Very truly yours,
lsi
THOMAS G. WALKER
cc: Jerry Frank (Via email)
Gene Bennett (Via email)
Tom Coughlin (Via email)
517121.doc
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KIM J. TROUT, ISB #2468
DANIEL LORAS GLYNN, ISB #5113
TROUT. JONES. GLEDHIlL. FUHRMAN, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Attorneys for Plaintiff
DEC 082009
J. DAVID NAVARRO, Clerk
ByE. HOLMES
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE CITY OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff,
v.
PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
Case No. CV OC 09-7257
PLAINTIFF'S MEMORANDUM IN
SUPPORT OF MOTION FOR
RECONSIDERATION RE: ORDER
GRANTING DEFENDANT'S MOTION
FOR PROTECTIVE ORDER
The City of Meridian, (hereinafter referred to as "Meridian"), the
Plaintiff/Counterdefendant herein, by and through their counsel of record, Trout Jones Gledhill
Fuhrman, P.A., submits this Memorandum In Support Of Motion For Reconsideration Of The
Order Granting Motion For Protective Order.
After hearing on November 23, 2009, this Court issued its Order granting the Motion for
Protective Order filed by the Defendant/Counterclaimant Petra, Incorporated (hereinafter referred
to as "Petra"), which sought to prevent Meridian from conducting discovery as to certain job cost
information with regard to Petra's work on Meridian City Hall as well as other projects performed
by Petra during the same time period. Central to the Court's determination that the discovery
PLAINTIFF'S MEMORANDUM IN SUPPORT OF MOTION FOR RECONSIDERATION RE: ORDER
GRANTING DEFENDANT'S MOTION FOR PROTECTIVE ORDER-1
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sought by Meridian was not likely to lead to the discovery of admissible evidence was the
representation from Petra that it had already produced the job cost information relating to the
Meridian City Hall and that, in any event, Petra had not charged its overhead costs to Meridian.
While Meridian recognizes that a motion for reconsideration should be sparingly used
procedural device, the circumstances of the case demand that Meridian raise certain matters to the
Court's attention which question the underlying foundation for the Court's initial grant of Petra's
Motion and as such call into question the appropriateness of the relief granted to Petra by this
Court's Order. See Johnson v. Lambros, 143 Idaho 468, 473, 147 P.3d 100, 105 (Ct. App. 2006)
(recognizing that motions for reconsideration under LR.C.P. 11(a)(2)(B) are appropriate tool for a
party to bring to the trial court's attention errors of fact or law without necessity of awaiting ultimate
appeal).
ARGUMENT
As the Affidavit of Kim Trout submitted concurrently herewith makes clear, and as Petra
must concede, its representation to the Court that it had previously provided to Meridian its job cost
information relating to the Meridian City Hall Project was false. To the contrary, Petra did not
provide this information to Meridian until November 30, 2009, one week after the hearing and only
upon Meridian's written demand for production. Unfortunately, the belated production provided is
incomplete, as there are many 'fields' of the electronic data base which were, for undisclosed
reasons, not provided to Meridian.
Moreover, Meridian already advised this Court of its belief in the relevance of its discovery
into the job cost information of Petra from other work Petra performed at the same time as the
work Petra performed for Meridian. Integral to the Court's determination to deny Meridian's
request in this regard, was the representation that such information was irrelevant, and not likely to
lead to the discovery of admissible evidence, as there was no overhead costs charged to Meridian by
PLAINTIFF'S MEMORANDUM IN SUPPORT OF MOTION FOR RECONSIDERATION RE: ORDER
GRANTING DEFENDANT'S MOTION FOR PROTECTIVE ORDER - 2
000808
                
               
                 
            
               
              
                 
                 
             
                  
 
 
              
                 
                
                
            
               
     
               
                  
             
                
                 
          
       
Petra. Once again, discovery in this matter has revealed that this representation may likely not be
accurate.
In view of these facts, which underlay the Court's Order, reconsideration and the ultimate
denial of Petra's Motion for Protective Order is warranted. Certainly, Meridian should be entitled
to complete information of the job cost details of Petra's work on the Meridian City Hall Project.
Moreover, bearing in mind the broad standards applicable to pretrial discovery, Meridian should
be entitled to conduct an evaluation of the accuracy of Petra's representation that no charges were
charged to Meridian that could have been charged to other projects that Petra was
contemporaneously performing with the work at the Meridian City Hall Project. I.R.C.P.
26(b)(l); Kirk v. Ford Motor Co., 141 Idaho 697, 703-704, 116 P.3d 27, 33-34 (2005); Brown
Bag Software v. Symantec Corp., 960 F.2d 1465, 1470 (9th Cir. 1992) (acknowledging that the
scope of discovery is "an intentionally broad mandate."); Shoen v. Shoen, 5 F.3d 1289, 1292 (9th
Cir. 1993) (recognizing that litigants "have a right to every man's evidence and that wide access
to relevant facts serves the integrity and fairness of the judicial process by promoting the search
for the truth."); Moon v. SCP Pool Corp., 232 F.R.D. 633, 636 (C.D.Cai. 2005) (stating the "the
purpose of discovery is to remove surprise from trial preparation so the parties can obtain
evidence necessary to evaluate and resolve their dispute."); Soto v. City ofConcord, 162 F.R.D.
603, 610 (N.D.Cai. 1995) ("The question of relevancy should be construed liberally and with
common sense and discovery should be allowed unless the information has no conceivable
bearing on the case.")
Accordingly, given these material representations which Petra must concede did not
accurately reflect the facts of the case generally or Petra's work on the Meridian City Hall
PLAINTIFF'S MEMORANDUM IN SUPPORT OF MOTION FOR RECONSIDERATION RE: ORDER
GRANTING DEFENDANT'S MOTION FOR PROTECTIVE ORDER - 3
000809
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•specifically, this Court should reconsider its prior grant of Petra's Motion for Protective Order
and compel Petra to produce this information to Meridian.
CONCLUSION
For the reasons stated, this Court should grant Meridian's Motion for Reconsideration
and deny Petra's Motion for Protective Order.
DATED this 8th day of December, 2009.
TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
S==~:t ~
Kim]. Trout
Daniel Loras Glynn
Attorneys for Plaintiff
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 8th day of December, 2009, a true and correct copy of
the above and foregoing document was forwarded addressed as follows in the manner stated below:
Thomas G. Walker
MacKenzie Whatcott
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P.O. Box 9518
Boise, Idaho 83707-9518
Direct Facsimile: (208) 639-5609
Hand Delivered
U.S. Mail
Fax
Email
Daniel Loras Glynn
PLAINTIFF'S MEMORANDUM IN SUPPORT OF MOTION FOR RECONSIDERATION RE: ORDER
GRANTING DEFENDANT'S MOTION FOR PROTECTIVE ORDER - 4
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KIMJ. TROUT, ISB #2468
TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise,ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Attorneys for Plaintiff
J. DAVIe NAVARRO, Clerk
Bye. HOLMES
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE CITY OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff,
v.
PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
STATE OF IDAHO)
) :ss
County of ADA )
Case No. CV OC 09-7257
IN CAMERA AFFIDAVIT OF KIMJ.
TROUT IN SUPPORT OF
PLAINTIFF'S MOTION AND
MEMORANDUM SEEKING
RECONSIDERATION
KIM J. TROUT, being duly sworn upon oath, deposes and says:
1. I am at least eighteen (18) years of age and am competent to testify regarding the
matters set forth herein.
2. I am a member of the law firm of TROUT. JONES. GLEDHILL. FUHRMAN, P.A.,
representing the Plaintiff in this matter, and I make the following statements based
upon my own personal knowledge.
3. In order to understand the Petra accounting issues you must follow the following
sequential information and events:
IN CAMERA AFFIDAVIT OF KIM J. TROUT IN SUPPORT OF PLAINTIFF'S MOTION AND
MEMORANDUM SEEKING RECONSIDERATION - 1
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a. Petra submitted a request for payment under Change Order No.1, a true and
correct copy of which is attached hereto as Ex. "A";
b. In this Change Order request, Petra billed 169.5 hours for the "Project
Engineer";
c. Wes Bettis is the "Project Engineer" identified in the Construction
Management Agreement (See "CMA" already on file with the Court);
d. The supporting detail of Change Order No.1 (see Bates No. CM002718-
2719) identifies the claimed hours billed by Petra for Mr. Bettis to be on
3/26/07 -5.75 hours; on 3/27/07 - 5.75; on 3/28/07 - 6.00; on 3/29/7-
5.25; on 3/30/07 - 6.25 for a total of29 hours.
e. Attached hereto as Ex. "B" is a true and accurate copy of the time card
supplied by Petra allegedly for Mr. Bettis for the period week ending
3/31/2007 (Bates No. Petra93297) indicating 29 hours worked with the daily
detail matching the information supplied on Change Order No.1 payment
request.
f. Change Order No.1 was paid by the City of Meridian on October 9, 2007
and October 16, 2008.
4. Next, on April 4, 2008 Petra submitted, part of the claims at issue in this case, as
Petra's requested Change Order No.2 (See, Change Order No.2, Bates No. CM002808
- CM002812 a true and correct copy ofwhich is attached hereto as Ex. "C';
a. On October 3, 2008 Petra submitted additional information to the City
regarding the requested Change Order No.2 (See Bates No. CM023877-
CM023902 attached hereto as Ex. 'V';
IN CAMERA AFFIDAVIT OF KIM J. TROUT IN SUPPORT OF PLAINTIFF'S MOTION AND
MEMORANDUM SEEKING RECONSIDERATION - 2
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1. Within this supplemental information on Bates No. Page CM023881
there is a summary table. Within the Summary Table, there is a line
for the Project Engineer. On that line, there is a column "Contract
Negotiated Contract Hours" set at the figure of "1,536";
11. There is a second column, "8/31 Hours to Date" , and the figure of
"2,443;
111. The "2,443" is derived from documents Bates No. CM023889-
CM023890, and consists of 1,560.46 man hours ofWes Bettis time
and from CM023891, 27 hours of Art Stevens' time, and from
CM023892 856 hours of Tom Coughlin's time, for a total of 2,443
hours.
IV. Petra has submitted the request for 'full payment' for all hours above
the 1,536 hours reflected above in "i" and has stated the hours
expended to date to be 2,443.
v. Contained within the 2,443 identified above, are the same 29 hours
for Wes Bettis for the week ending period 3/31/2007 (Bates No.
CM023889) that were already paid for under Change Order No.1.
5. As part of these time card 'billing's' are significant periods of 'block' billings where
there are 8 hours charged to the Project, but there are no records or documents
which have been provided in discovery, which document the actual work performed
by the individual during any period of time charged. (See, Ex. "E" bates number Petra
55651, Petra55687, Petra93488,).
6. In the billing records provided by Petra for the Petra personnel work on the Project,
there is evidence from time cards that Petra personnel were engaged in other
IN CAMERA AFFIDAVIT OF KIM]. TROUT IN SUPPORT OF PLAINTIFF'S MOTION AND
MEMORANDUM SEEKING RECONSIDERATION - 3
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building projects during the course of the Project. (See, representative samples of
time cards attached hereto as Ex. "E", and incorporated herein by reference as
though fully set forth herein).
FURTHER YOUR AFFIANT SAYETH NAUGHT.
TROUT. JONES. GLEDHILL. FUHRMAN, PA
By: ~-
Kim]. Trout
Subscribed and sworn to before me this 8th day of December, 2009.
It~/_-----
/2/
IN CAMERA AFFIDAVIT OF KIM]. TROUT IN SUPPORT OF PLAINTIFF'S MOTION AND
MEMORANDUM SEEKING RECONSIDERATION - 4
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Votary Public, State of Idaho 
Residing at: Meridian, ID 
My commission expires: November 3, 2014 
            
    
PROJECT:
TO:
1097 N. ROSARIO STREET •
Meridian City Hall
City of Meridian
33 E Idaho Avenue
REF:
TRANSMmAL
No. 00445
RECEIVElJ
SEP 14 2007
CITY OF MERIDIAN
COR 1 CM FEE
Contaminated Soil
888.4433
8874813
PHONE:
FAX'
Meridian lID 83642
ATTN: i~~';i:" :-,,:~._,.:',:, ....:.~ .CELL: 631.6469
. ... ;-.;.
······i::····••••••• ·••.•···•·• •• .....: ... :./ .........• •AC1'lQN ....~l<Etf:...... ........
0 Shop Drawings 0 Approval 0 Approved as Submitted
M' letter Ii1 Your Use 0 Approved as Noted
0 Prints 0 As Requested 0 Returned After Loan
0 Change Order 0 Review and Comment 0 Resubmit
0 Plans 0 Submit
0 samples
...o;;... '."~..' ••• >:>, ••.•.•. .....•....... :.......: 0 Returned
0 Specifications o Attached 0 Returned for COrrections
0 Other: o Separate Cover Via: Hand Delivery 0 Due Date:
lT~MN().'C::OPIESDATE ITEM NUMBER REV.·NO~DESCRIPTION· STATUS
1 1 9/12/2007 COR No.1 for CM FEE on Contaminated
Soil Removal with supporting
documentation.
OPN
Remarks:
Will:
Originals have been transmitted to Keith Watts and Ted Baird for review as well.
EXHIBIT
I~
ro Ale Signed~
Wes Bettis
Expedition@
This Communication contains proprietary business information and may contain confidential iriformation. If the reader ofthis message is not the intended recipient, or
the employee or agent responsible to deliver it to the intended recipient, you are hereby notified that any dissemination, distribution, or copying ofthis communication
is striclly prohibited. Ifyou have received this communication in error, please immediately destroy, discard, Or erase this information.
CM002712
000815
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CHANGE ORDER REQUEST
No. 00001
323-4500
BOISE, IDAHO
RCE-187S
OCKSOLID
GBNBR.AL CONTRACTORS
1097 N. ROSARIO STREET • MERIDIAN, ID 83642 • PHONE: (208) 323-4500 • FAX: (208) 323-4507
Contaminated Soils Removal DATE: 6/27/2007
Meridian City Hall JOB: 060675
TITLE:
PROJECT:
TO:
RE:
Attn: Wes Bettis
Petra Incorporated
1097 N Rosario St
Meridian, Idaho 83642
Phone: 208-323-4500 Fax: 208-323-4507
To: From:
CONTRACT NO:
Number:
1
Additional CM Fee , Supervision, General Conditions and Reimbursable's during the identification, classification and removal of
the contaminated soils found on site. This increase in Fee is in accordance with The Construction Management Agreement
between the aty of Meridian and Petra Incorporated, Articles 6.2.2 (a), 6.2.2 (b) and 7 (b) relative to Changes in project
complexity, size, and conditions.
;;lIm
00001 eM Fee on Contaminated Soils 1.000 LS $19,834.00 0.00% $0.00 $19,834.00
Removal at 4.7% of $422,000
00002 Project Engineer Time during 169.500 Mnhrs $45.90 0.00% $0.00 $7,780.05
Contaminated Soils RemOval
00003 Project SUperintendent Time' 336.000 Mnhrs $40.40 0.00% $0.00 $13,574.40
during Contaminated Soils
Removal
00004 % of Contractual GC's for 1 extra 1.000 LS $11,314.00 0.00% $0.00 $11,314.00
month of services due to
unforeseen conditions.
Unit Cost: $52,502.45
Unit Tax: $0.00
Lump Sum: ,- $0.00
GC markup: $0.00
Lump Tax: $0.00
Total: $52,502.45
APPROVAL:
By:
Date:
Expedition III
Keith Watts
By:
Date:
Wes Bettis
CM002713000816
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GENERAL CONTRACTORS & CONSTRUCTION MANAGEMENT
September 12, 2007
Mr. Will Berg, City Clerk
Mr. Keith Watts, Purchasing Agent
CITY OF MERIDIAN
33 E. Idaho St.
Meridian, ID
RE: Construction Management Fee Change Order Request No.1
Gentlemen:
Enclosed is Change Order Request No. 1 for the Construction Management Fee, General Conditions
Reimbursable Expenses and Reimbursable Temporary Expenses in accordance with the Agreement Between
the City ofMeridian and Petra Incorporated, the Construction Manager of Record for the New City Hall
construction project. In particular as noted in Articles 6.2.2 (a), 6.2.2 (b) and 7 (b) relative to changes in
project size, complexity and conditions.
The Agreement Between the City of Meridian and Petra Incorporated called for an 80,000 SF building
valued at $12.2 Million dollars for the purpose of setting the CM Fee and establishing the construction
schedule. During the Site Preparation Phase, unforeseen conditions were encountered that were not part of
the Owner's Request for Services nor were these conditions identified in the Owner provided s¥bsurface
exploration documentation. These conditions consisted of petroleum based products found iIi the soil
beginning at the South side of the old boiler house foundation and extending to the South property line.
These deposits were found in multiple locations in the Southern 1/3 of the site and were anywhere from 3-0
below surface to 16-0 below surface.
A narrative timeline noting the process involved with the discovery and removal of the contaminated soils is
included with this letter, along with a graphical representation of the additional work and the impact to the
construction schedule these contaminated soils invoked on the project.
When initially uncovered, it appeared that the contaminated soils were confined to a small area
corresponding to possible fuel oil storage tanks possibly located on the South side of the boiler house of the
H:\PROJECTS\2006\Wes\Meridian City Hall\Change Order Requesls\CM Fee Contaminated Soil 09-12-07.doc
1097 N. ROSARIO ST.• MERIDIAN, ID 83642 • PHONE: (208) 323-4500 . FAX: (208) 323-4507
WWW.PETRAINC.NET
RCE-187S
CM002714
000817
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CM Fee Change Order No. 1
Page 2.
September 12,2007
original creamery complex. Exploratory excavation around this find supported an estimate of -1,000 CY of
removal required. Within just a few days after the initial contaminated soil discovery, a second pocket of
"gooeydirt" was uncovered. More exploration found multiple sources of contamination that were migrating
in a South to Northwest direction in the subsurface strata.
Compounding this issue was the confirmation of a clay layer or lens at approximately the 16-0 below
surface level that was containing the ground water below the lens and the soil contamination above the lens.
Extra care was utilized in association with the Geo-technical Consultant, Terracon; the Contamination
Consultant, MTI; Petra, and Ideal Demolition to first confirm that no ground water contamination was
occurring from the site due to the contaminated soil and secondly to keep the clay lens intact while the
contaminated soil was removed to preserve the integrity of the protective membrane and insulate the City
from creating a ground water contamination issue.
The discovery of the contaminated soils and the extent of the ground water under the clay lens eventually
influenced the design of the City Hall building when no entity was found that would accept the discharge of
the ground water during the construction dewatering or the long term dewatering that would be required to
keep the basement dry due to ground water migration. Raising the building finish floor elevation - four feet"
put the bottom of the basement floor above the clay lens and out of any ground water influence, except for
normal surface water migration. This decision required re-design of the site elevations, the building exterior
elevations and the basement foundation drain, all after the Phase II-Shell and Core packages had been
awarded.
Upon discovery of the contaminated soils, Petra Incorporated brought Project Superintendent Jon Anderson
on site a full month before he was scheduled to start the site excavation which was to be April 4, 2007. Jon
arrived on site March 5, 2007 and began directing the contaminated soil removal. Due to the extent of the
contamination and the change in design, the contaminated soil removal and correction to the site elevations
began on March 12, 2007 and the last load of contaminated soil left the site on May 14, 2007. The Site
Contractor for the new construction, MJ's Backhoe and Excavation, Inc. mobilized on site on Ma~ 7, 2007
and began working on importing structural fill to replace the material removed as contaminated and
removing unsuitable soils identified by Terracon, Inc. that did not meet the Geo-technical report
requirements.
Petra Incorporated is asking for 336 of the 380 man hours that Mr. Anderson spent on the Meridian City
Hall project during this period of contaminated soil removal from March 5, 2007 through May 14, 2007
managing the contaminated soil removal and well closures which were not part of the original scope of
work in the Site Preparation Phase of Petra's CM agreement with the City of Meridian. In addition, Petra is
asking for reimbursement for 169.5 man hours of Project Engineer time spent during this same time period
of the 294 man hours spent by the Project Engineer. No request for compensation for Project
Director/Manager Gene Bennett's 82.0 man hours has been requested. In comparison the contract for the
Site Preparation Phase was to include 5% of the Project Manager and Project Engineer's time.
H:\PROJECTS\2006IWesIMeridian City HalllChange Order RequestslCM Fee Contaminated Soil 09-12-07.doc
CM002715
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CM Fee Change Order No.1
Page 3.
Septernber12,2007
No Project Superintendent time was included since no extensive work was anticipated, based on the
Brownsfield Report provided by the City.
The additional CM Fee that is being requested is in accordance with Articles 6.2.2 (a), 6.2.2 (b) and 7 (b)
due to changes in project complexity, size and conditions. The total cost for the removal of the contaminated
soils, as confirmed by Meridian City Purchasing is $422,000.00 in compensation to Ideal Demolition, Inc.
Petra is requesting 4.7% of the amount paid to Ideal Demolition, Inc. in additional CM Fee or $19,384.00.
Since this was an unforeseen issue that could not be anticipated and included multiple participants including
Hydrologic for the well closures, Terracon for soil and water testing beyond their original contract and MTI
for all of the contamination testing, work plan and documentation with IDEQ; Petra has only included the
. costs for the actual contaminated soil removal by the abatement contractor rather than include the costs of
all of the activities that Petra was managing during that time frame.
Wesley W B 's Jr.
Construction Manager
End
c: Ted Baird City Attorney's Office
File
H:\PROJECTS\2006\WesIMeridian City Hall\Change Order Requests\CM Fee Contaminated Soil 09-12-07.doc
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Date: 09/07/2007 ttt DAI LY JOB COS TOE TAI L ttt
Time: 01:54:28 PM
Company No. 1 PETRA Incorporated
Printing: Open Jobs Only Job Range: Multiple Selected
Phase Codes 01 thru 01 Cost Codes 410 thru.420
Transaction Date Range 02/26/07 thru 05/31/07
Report Code: 28.71
Page: 1
========================--======================================-----======--=========================================================
DATE PHASE COST CHG DESCRIPTION
COOE ORO
TRANSACTION DESCRIPTIOO LABOR MATERI,AL MATL E~IP E~IP JOB COST
fmS ~ITS COOE !mRS COOE $
====================================================================================================================================
Job No. 060675 Meridian City Hall
02/26/07 01 410
01 410
01 420
02/27/07 01 410
01 410
02/28/07 01 410
01 410
03/01/07 01 410
03/02/07 01 410
01 410
03/03/07 01 410
01 420
03/05/07 01 410
01 410
01 420
03/06/07 01 410
01 410
01 420
03/07107 01 410
01 410
03/08/07 01 410
03/09/07 01 410
01 410
03/10/07 01 410
01 420
03/12/07 01 410
01 410
01 420
03/13/07 01 410
01 410
Project Manager
Project Manager
Project Superintendent
Project Manager
Project Manager
Project Manager
Project Manager
Project Manager
Project Manager
Project Manager
Project Manager
Project Superintendent
Project Manager
Project Manager
Project Superintendent
Project Manager
Project Manager
Project Superintendent
Project Manager
Project Manager
Project Manager
Project Manager
Project Manager
Project Manager
Project Superintendent
Project Manager
Project Manager
Project Superintendent
Project Manager
Project Manager
Eugene R. Bennett
Wesley Wayne Bettis, Jr.
Jon J. Anderson
Eugene R. Bennett
Wesley Wayne Bettis, Jr.
Eugene R. Bennett
Wesley Wayne Bettis, Jr.
Wesley Wayne Bettis, Jr.
Eugene R. Bennett
Wesley Wayne Bettis, Jr.
PIR PE 03/03/07
P/R PE 03/03/07
Eugene R. Bennett
Wesley Wayne Bettis, Jr.
Jon J. Anderson
Eugene R. Bennett
Wesley Wayne Bettis, Jr.
Jon J. Anderson
Eugene R. Bennett
Wesley Wayne Bettis, Jr.
Wesley Wayne Bettis, Jr.
Eugene R. Bennett
Wesley Wayne Bettis, Jr.
P/R PE 03110/07
PIR PE 03110/07
Eugene R. Bennett
Wesley Wayne Bettis, Jr.
Jon J. Anderson
Eugene R. Bennett
Wesley Wayne Bettis, Jr.
4.00
5.75
4.00
4.00
5.25
4.00
4.50
3.75
4.00
4.25
3.00
5.75
4.00'
1.00
6.25
4.00
2.00
3.50
5.75
2.00
5.25
3.00
5.75
8.00
1.00
6.25
2,231.44
176.42
1,827.97
352.84
CM002717
000820
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Date: 09/0712007 *** 0AI LY JOB COS TOE TAI L ***
Time: 01:54:28 PM
Company No. 1 PETRA Incorporated
Printing: Open Jobs Only Job Range: Multiple Selected
Phase Codes 01 thru 01 Cost Codes 410 thru 420
Transaction Date Range 02/26/07 thru 05/31/07
Report Code: 28.71
Page: 2
=============================================================--======================================================================
DATE PHASE COST CHG DESCRIPTION
CODE ORO
TRANSACTION DESCRIPTION LABOR MATERIAl MATL EQJIP EQJIP JOB COST
HOJRS ~ITS CODE HOJRS CODE $
====================================================================================================================================
Job No. 060675 Meridian City Hall (continued)
03/13/07 01 420
03/14/07 01 410
01 410
01 420
03/15/07 01 410
01 420
03/16/07 01 410
01 410
03/17/07 01 410
01 420
03/19/07 01 410
01 410
01 420
03/20/07 01 410
01 420
03/21/07 01 410
01 410
01 420
03/22/07 01 410
01 420
03/23/07 01 410
01 420
03/24/07 01 410
01 420
03/26/07 01 410
01 410
01 420
03/27107 01 410
01 420
03/28/07 01 410
Project Superintendent
Project Manager
Project Manager
Project Superintendent
Project Manager
Project Superintendent
Project Manager
Project Manager
Project Manager
Project Superintendent
Project Manager
Project Manager
Project Superintendent
Project Manager
Project Superintendent
Project Manager
Project Manager
Project Superintendent
Project Manager
Project Superintendent
Project Manager
Project Superintendent
Project Manager
Project Superintendent
Project Manager
Project Manager
Project Superintendent
Project Manager
Project Superintendent
Project Manager
Jon J. Ander son
Eugene R. Bennett
Wesley Wayne Bettis, Jr.
Jon J. Ander son
Wesley Wayne Bettis, Jr.
Jon J. Ander son
Eugene R. Bennett
Wesley Wayne Bettis, Jr.
P/R PE 03117107
P/R PE 03117/07
Eugene R. Bennett
Wesley Wayne Bettis, Jr.
Jon J. Ander son
Wesley Wayne Bettis, Jr.
Jon J. Anderson
Eugene R. Bennett
Wesley Wayne Bettis, Jr.
Jon J. Anderson
Wesley Wayne Bettis, Jr.
Jon J. Anderson
Wesley Wayne Bettis, Jr.
Jon J. Anderson
P/R PE 03124/07
P/R PE 03124/07
Eugene R. Bennett
Wesley Wayne Bettis, Jr.
Jon J. Anderson
Wesley Wayne Bettis, Jr.
Jon J. Anderson
Eugene R. Bennett
8.00
2.00
3.50
8.00
5.75
8.00
2.00
5.50
2.00
6.00
8.00
6.25
8.00
2.00
5.25
8.00
4.75
8.00
5.50
8.00
2.00
5.75
8.00
5.75
8.00
2.00
1,840.06
1,411.42
1,614.15
1,764.30
CM002718
000821
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Date: 09/07/2007 ttt DAI LY JOB COS T DETA I L ttt
Time: 01:54:28 PM
Company No. 1 PETRA Incorporated
Printing: Open Jobs Only Job Range: Multiple Selected
Phase Codes 01 thru 01 Cost Codes 410 thru 420
Transaction Date Range 02/26/07 thru 05/31/07
Report Code: 28.71
Page: 3
====================================================================================================================================
DATE PHASE COST CHG DESCRIPTIOO
CODE ORO
TRANSACTIOO DESCRIPTION LABOR M4TERI,AJ. M4TL EQUIP EQUIP JOB COST
fmS LtlITS CODE OOURS CODE $
========================================--=============--=============================================================================
Job No. 060675 Meridian City Hall (continued)
03/28/07 01 410
01 420
03/29/07 01 410
01 420
03/30/07 01 410
01 420
03/31/07 01 410
01 410
01 420
04/02/07 01 410
01 410
01 420
04/03/07 01 410
01 410
01 420
04/04107 01 410
01 420
04/05/07 01 410
01 420
04/06/07 01 420
04/07/07 01 410
01 420
04/09/07 01 410
01 410
01 420
04/10/07 01 410
01 410
01 420
04/11/07 01 410
01 420
04/12/07 01 410
Project Manager
Project Superintendent
Project Manager
Project Superintendent
Project Manager
Project Superintendent
Project Manager
Project Manager
Project Superintendent
Pro ject Manager
Project Manager
Project Superintendent
Project Manager
Project Manager
Project Superintendent
Project Manager
Project Superintendent
Project Manager
Project Superintendent
Project Superintendent
Project Manager
Project Superintendent
Project Manager
Project Manager
Project Superintendent
Project Manager
Project Manager
Project Superintendent
Project Manager
Project Superintendent
Project Manager
Wesley Wayne Bettis, Jr.
Jon J. Anderson
Wesley Wayne Bettis, Jr.
Jon J. Anderson
Wesley Wayne Bettis, Jr.
Jon J. Anderson
P/R PE 03/31/07
P/R PE 03/31/07
P/R PE 03/31/07
Eugene R. Bennett
Wesley Wayne Bettis, Jr.
Jon J. Anderson
Eugene R. Bennett
Wesley Wayne Bettis, Jr.
Jon J. Anderson
Wesley Wayne Bettis, Jr.
Jon J. Anderson
Wesley Wayne Bettis, Jr.
Jon J. Anderson
Jon J. Anderson
P/R PE 04/07107
P/R PE 04/07107
Wesley Wayne Bettis, Jr.
Wesley Wayne Bettis, Jr.
Jon J. Anderson
Eugene R. Bennett
Wesley Wayne Bettis, Jr.
Jon J. Anderson
Wesley Wayne Bettis, Jr.
Jon J. Anderson
Wesley Wayne Bettis, Jr.
6.00
8.00
5.25
8.00
6.25
8.00
4.00
6.75
8.00
7.00
6.25
8.00
7.25
8.00
7.25
8.00
4.00
6.87
6.84
8.00
7.00
7.27
8.00
6.40
8.00
6.67
1,400.34
273.06
1,764.30
2,074.34
1,587.87
CM002719
000822
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Date: 09/07/2007 ttt 0AI LY JOB COS TOE TAI L ttt
Time: 01:54:28 PM
Company No. 1 PETRA Incorporated
Printing: Open Jobs Only Job Range: Multiple Selected
Phase Codes 01 thru 01 Cost Codes 410 thru 420
Transaction Date Range 02/26/07 thru 05/31/07
Report Code: 28.71
Page: 4
====================================================================================================================================
DATE PHASE COST CHG DESCRIPTIOO
CODE ORO
TR.ANSACTIOO DESCRIPTIOO LABOR tMTERIAl. tMTL EQjIP EQjIP JOB COST
IOJRS ltlITS CODE flOORS CODE $
================================--=======================================================================================--===========
Job No. 060675 Meridian City Hall (continued)
Project Manager P/R PE 04/21/07
Project Superintendent P/R PE 04/21/07
04/12/07 01 420
04/13/07 01 410
01 420
04/14/07 01 410
01 420
04/16/07 01 410
01 410
01 420
04/17/07 01 410
01 410
01 420
04/18/07 01 410
01 420
04/19107 01 410
01 420
04/20/07 01 410
01 420
04/21/07 01 410
01 420
04/23/07 01 410
01 420
04/24/07 01 410
01 410
01 420
04/25/07 01 410
01 420
04/26/07 01 410
01 420
04/27/07 01 410
01 420
Project Superintendent
Project Manager
Project Superintendent
Project Manager
Project Superintendent
Project Manager
Project Manager
Project Superintendent
Project Manager
Project Manager
Project Superintendent
Project Manager
Project Superintendent
Project Manager
Project Superintendent
Project Manager
Project Superintendent
Project Manager
Project Superintendent
Project Manager
Project Manager
Project Superintendent
Project Manager
Project Superintendent
Project Manager
Project Superintendent
Project Manager
Project Superintendent
Jon J. Ander son
Wesley Wayne Bettis, Jr.
Jon J. Anderson
P/R PE 04/14/07
P/R PE 04/14/07
Eugene R. Bennett
Wesley Wayne Bettis, Jr.
Jon J. Anderson
Eugene R. Bennett
Wesley Wayne Bettis, Jr.
Jon J. Anderson
Wesley Wayne Bettis, Jr.
Jon J. Anderson
Wesley Wayne Bettis, Jr.
Jon J. Anderson
Wesley Wayne Bettis, Jr.
Jon J. Anderson
Wesley Wayne Bettis, Jr.
Jon J. Anderson
Eugene R. Bennett
Wesley Wayne Bettis, Jr.
Jon J. Anderson
Wesley Wayne Bettis, Jr.
Jon J. Anderson
Wesley Wayne Bettis, Jr.
Jon J. Anderson
Wesley Wayne Bettis, Jr.
Jon J. Anderson
8.00
7.00
8.00
4.00
6.00
8.00
2.00
6.75
8.00
7.50
8.00
6.25
8.00
8.00
8.00
7.00
8.00
1.00
4.25
8.00
7.50
8.00
7.50
8.00
7.00
8.00
2,126.89
1,764.30
2,073.08
1,764.30
CM002720
000823
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Date: 09/07/2007 ttt DAI l Y JOB COS T DETA I l ttt
Time: 01:54:28 PM
Company No. 1 PETRA Incorporated
Printing: Open Jobs Only Job Range: Multiple Selected
Phase Codes 01 thru 01 Cost Codes 410 thru 420
Transaction Date Range 02/26/07 thru 05/31/07
Report Code: 28.71
Page: 5
==================================================================--=================================================================
DATE PHASE COST CHG DESCRIPTION
CODE ORD
llWlSACTION DESCRIPTION LABOR MATERIAL MATL EQjIP EQjIP JOB COST
flUS LtlITS CODE IWRS CODE $
=====--===============================================--==============================================================================
Job No. 060675 Meridian City Hall (continued)
04/28/07 01 410
01 420
04/30/07 01 410
01 410
01 420
05/01/07 01 410
01 410
01 420
05/02/07 01 420
05/03/07 01 410
01 420
05/04/07 01 410
01 420
05/05/07 01 410
01 420
05/07/07 01 410
01 410
01 420
05/08/07 01 410
01 410
01 420
05/09/07 01 410
01 420
05/10/07 01 410
05/11/07 01 410
01 420
05/12/07 01 410
01 420
05/14/07 01 410
01 410
Project Manager
Project Superintendent
Project Manager
Project Manager
Project Superintendent
Project Manager
Project Manager
Project Superintendent
Project Superintendent
Project Manager
Project Superintendent
Project Manager
Project Superintendent
Project Manager
Project Superintendent
Project Manager
Project Manager
Project Superintendent
Project Manager
Project Manager
Project Superintendent
Project Manager
Project Superintendent
Project Manager
Project Manager
Project Superintendent
Project Manager
Project Superintendent
Project Manager
Project Manager
P/R PE 04/28/07
P/R PE 04/28/07
Eugene R. Bennett
Wesley Wayne Bettis, Jr.
Jon J. Anderson
Eugene R. Bennett
Wesley Wayne Bettis, Jr.
Jon J. Anderson
Jon J. Anderson
Wesley Wayne Bettis, Jr.
Jon J. Anderson
Wesley Wayne Bettis, Jr.
Jon J. Anderson
P/R PE 05/05/07
P/R PE 05/05/07
Eugene R. Bennett
Wesley Wayne Bettis, Jr.
Jon J. Anderson
Eugene R. Bennett
Wesley Wayne Bettis, Jr.
Jon J. Anderson
Wesley Wayne Bettis, Jr.
Jon J. Anderson
Wesley Wayne Bettis, Jr.
Wesley Wayne Bettis, Jr.
Jon J. Anderson
P/R PE 05/12/07
P/R PE 05112107
Eugene R. Bennett
Wesley Wayne Bettis, Jr.
4.00
5.00
8.00
1.00
1.00
8.00
8.00
2.00
8.00
1.00
8.00
4.00
3.75
8.00
2.00
3.00
8.00
4.00
8.00
4.00
8.00
8.00
4.00
8.00
1,672.87
1,742.55
781.84
1,742.55
1,513.51
1,394.04
CM002721
000824
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Date: 09/07/2007 ttt 0AI LY JOB COS TOE TAI L ttt
Time: 01:54:28 PM
Company No. 1 PETRA Incorporated
Printing: Open Jobs Only Job Range: Multiple Selected
Phase Codes 01 thru 01 Cost Codes 410 thru 420
Transaction Date Range 02/26/07 thru 05/31/07
Report Code: 28.71
Page: 6
=================================================-==================================================================================
DATE PHASE COST CHG· DESCRIPTION
COOE ORO
TRANSACTION DESCRIPTIOO LABOR MATERIAL MAll EOOIP EOOIP JOB COST
HOORS ~ITS COOE fKlURS CODE $
===========================================================================================---===============================:=======
Job No. 060675 Meridian City Hall (continued)
Project Superintendent Jon J. Anderson
Project Manager Wesley Wayne Bettis, Jr.
Project Superintendent Jon J. Anderson
05/14/07 01 420
05/15/07 01 410
01 410
01 420
05/16/07 01 420
05/17/07 01 410
01 420
05/18/07 01 410
01 420
05/19/07 01 410
01 420
05/21/07 01 410
01 410
01 420
05/22/07 01 410
01 420
05/23/07 01 410
01 420
05/24/07 01 410
01 420
05/25/07 01 410
01 420
05/26/07 01 410
01 420
05/28/07 01 420
05/29/07 01 410
01 410
01 420
05/30/07 01 410
Project Superintendent
Project Manager
Project Manager
Project Superintendent
Project Manager
Project Superintendent
Project Manager
Project Superintendent
Project Manager
Project Superintendent
Project Manager
Pro ject Manager
Project Superintendent
Project Manager
Project Superintendent
Project Manager
Project Superintendent
Project Manager
Project Superintendent
Project Manager
Project Superintendent
Project Superintendent
Pro ject Manager
Project Manager
Project Superintendent
Project Manager
Jon J. Anderson
Eugene R. Bennett
Wesley Wayne Bettis, Jr.
Jon J. Anderson
Wesley Wayne Bettis, Jr.
Jon J. Anderson
Wesley Wayne Bettis, Jr.
Jon J. Anderson
PIR PE 05119107
P/R PE 05119/07
Eugene R. Bennett
Wesley Wayne Bettis, Jr.
Jon J. Ander son
Wesley Wayne Bettis, Jr.
Jon J. Anderson
Wesley Wayne Bettis, Jr.
Jon J. Anderson
Wesley Wayne Bettis, Jr.
Jon J. Anderson
PIR PE 05126/07
P/R PE 05126/07
Jon J. Anderson
Eugene R. Bennett
Wesley Wayne Bettis, Jr.
Jon J. Ander son
Wesley Wayne Bettis, Jr.
8.00
4.00 -:e,z..i) 1'K."J...r-s ·
8.00 _ "l if 4. 0 S t'M'h,...}
8.00
8.00
8.00
8.00
8.00
8.00
4.00
8.00
8.00
8.00
8.00
6.00
8.00
2.00
5.00
2.00
8.00
8.50
4.00
1.75
7.50
3.00
2,094.09
1,742.55
1,530.06
1,611.85
CM002722
000825
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EMPLOYEE'
7"~~,~ -
'~'.,
~~~'~r:.·~IeYW.
....:4·{k,,~::-~·ENOING: 313112007
Conyersion
Rate
JOB JOB WORK 03125107 03126107 03127/07 03128107 03129/07 03130107 03131/07 TOTAL
NUMBER NAME DESCRIPTION CODE SundaY MOndaY Tuesday Wednesday ThursdaY Frldav Saturday HOURS
05-1210 Weller Truck Parts Warehouse 01-410 0.00 0.00 0.00 0.00 0.00 0.00
06-0200 ADDleton AirsDOrts Hanaar 01-410 0.75 0.75 0.75 0.75 0.50 3.50
06-205 Micron Technoloav. Inc Hanaar 01-410 0.75 0.75 0.50 0.75 1.25 4.00
06-215 DiChlor Labs LabTI 01-410 0.75 0.75 0.75 0.00 0.00 2.25
Oe"0220 Jackson Jet Center FSOTenninal 01-410 DOC ... 0.00 0.00 1.25 0.00 1.25
06-tl675 Meridian C'1fv Hall OffICeS 01-410 5.15 5.75 If.UO "....~ -. 5:25 ,...~._,~....
0.00
TOTAL PROJECT MANAGEMENT 0.00 8.00 8.00 8.00 8.00 8.00 0.00 40.00
TOTAL VACATION/PERSONAL HOURS·· 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00
I Vacation 0.00
I Personal 0.00
I Holiday ~TOTAL OVERHEAD HOURS 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00
Marketinal 01-402 11
BiddinglEstimatingl 01-415 /~~ ITOTAL HOURS EACH DA't' 0.00 8.00 8.00 8.00 8.00 8.00 ...~"'O.OOtlIbbies"
•• Allocatl~t~hr.required under 'Project Managemenf hours to ensure proper distribution of time Must work .J'\. . 40.00 n
<". ,~~m PROJECT MAH1\GER APPROVAL: Hours Ove~~der)CJ)~ .-
m
=i "
Petra93297
000826
~ s  
'. - . 
-.. - ---. 
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RE: Change Order' "
Meridian City H~
":'~'~,
.' .~-
.'~
.f
- ConstructiQ~Jdanagement Fee Iocr-ease
oject 'F:,t
:., ". .~-
Dear Keith: l:~"~: . 1 .
Attached for the City of Meridian's revi~.w,\lnd ~onsjderation is proposed Change Order No' 2 for additional
Co~str\l,¢tlQnMallag~l1)entFee. in aQCol'~~ii6e with the terms·an4,; conditions ofthe Construction Management
Agreem~ntbetw¢en the City of Me~idi~l!DdPetra, Inc for the~eridian City Hall project.'
As we 'had il1Qicatelin our letterofN()vember S, 20Q7 it.has b.een Petra, Inc intentto submit.a change order
for .additioqal f.~~as'a ~lJJt of!hec",:m.4Iative .sc9J?e9hapgesllow tJlatthecoll~u~tioti b,udget forthe PJ~ .
has been finldited. If!. a~cordahce'W~tliArticle 7(b) of th~' ¢onstruct;ioQ mailit,gei,llent agr¢'e~ent Petfctis
requeSting the!l4ditionaJ.f¢efQt ,the' $igiJiflcant 9h!nges(oth~'Pl:oj¢Ct $i~.. cQrtJ:pl~~ijy and ~~4get~athave
occq,rroo silJ~tb~ ~ng.il.agreel~wn~·wl,ls'· exe~tited~ ~7project ~iZe ~as}?cre~~tffr~m8.o,0.0'0 SF tfu::I04,000
SF.~he coWPlexltyof t~e. proJ~ct bas ~c~gconsldetab.lyas d~()Qs!J'llted ;b:rthe~lgn~ficant nlnuber·of
chaQ~stothe, constru~lon dQcumentsthroughASI's. RIll's & PR'g'. To acyomp:nod~tethel;hangC$ ~nd
ciiWiica.-tionstlte bUdget has increase<i ft0ip$12,20Q,OOOto $20;421,103, resultirig'in a l1~t increa,se to the
budge( of $8',22'I,t03. This increase doesIlot inchJde the site development ~stsfor the removal and
replacement of the co!1taminated.and ~ns'uitable materia,lsand the fee asso9iated with that work. Petra IS
t:equestingan inc-:eliSC of $376,808 in~he ~nstruction 'management fee. The fee iQcrease amount 'has been,
inCluded in the .budget previously, The attached change ord.er. and the assoCia~d backup show how this
incre~se has been calculated.
'-~";'i!ij<.~'~~li£' l227 N.ROSARIO ST.• MERIDIAN, 1083642 • PHONl;: (208)323-4500 • FAX: (208) 323-4507
.'. '" ,~,.~~<., . :www.PlrrRA~Nc.NET·
" " , llCE-187S EXHIBIT
I C CM002808000827
 
'GENERAL 
   
   
fA.·""""1m6.\n '. &. t:dNsTRlJcTIO&'MANAGEMENT 
',' "":- '. '. : ," . " .' . 
 ..  
  
' ; 
 
ons ructiQ&;t.1 ent  n  
j t . F:,f 
:., ". ~ 
  
. :j ... 
: ".:J" 
;" ~" . 1 • 
. :" ~'.i l:~':: 
      ,W.;           
\l,¢tIQn .i1ag~mentF e  Col'Mil'     an~       
 bet ¢en    r  .l!iid    he     
       0  ,  ~        
   '  l'eslllt  b  c,!.fm.i.liati  , ,?:pe ,? ges !lOW J:Iat he. oll~u~tioJi .  f  t   , 
  ij aliz q  )  n W~tli· Article   · tl t t  ila gt  & ¢e  tit i  
 · a Q  lee th  .  si Q  P! ges (oth~pr Ct ~i~,.· ~i;ty  get  hav  
~tfed $j  ~  ,agreel~wn~'w~s" c  'i1l~project  nci'eM,ci4 fr~m 8.0, .0'0. S  q;I04,0  
 mplexlty ft    consldetab yas )Qs!J1lted>br b  .~Ign~ficant um r  
aQg¢s to the,  tsthrough l  FI   S   mt tpe !;hangC$  
i ~it' C:a. ns J .  u   se<f: tr J2,20Q,OOO         
ii t  ', 1,   b   s Il  lll     QO tsfor    
   b   ui  ria,ls          
 ( as     n " a  ·  f  jn   "h   
    .    d r        
    
"'~~~" ~N~",,~R~~O  , • I I ,  • l;: ( ) -  • : ( ) -  
WWW·i~~~~~C.NET '. 
EXHIBIT 
  
·,
.! \
I'''~'''}~
, Petra is not requesting'an aqditional reimbi.1rsable~xpet1seor gener~1 cQnditiollS reimbursabies as part of this
change order. At this time we believe sufficient 'funds are available to cover these cost thi'U the contract
completion date.
If you have any questions ~garding this item please contact me. Thank you for .your consid~ration.
Sincerely,
Tom Coughlin
Project Manager
PETRA INCORPORATED
cc:
Attch: CO#02 with Backup
CM002809
000828
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      bursable ~xpet1se r        
               m   
  
              ,  on, 
 
  
  
  
 
    
 
CITY OF MERIDIAN
33 EAST IDAHO
MERIDIAN, 10 83642
CONTRACT CHANGE ORDER
CHANGE ORDER NO. 02
PROJECT NO. CH·06·001
DATE: 4/04/08
EFFECTIVE DATE:
CONSTRUCTION MANAGER: PETRA, INC
PROJECT: 'MERIDIAN CITY HAll - Construction Management
The Contractor Is hereby directed to make the following changes from the Contract Documents and Plans.
Description: Increase the amount of the Construction Management Fee In accordance with Article 7(b) of the of the
"Agreement Between Owner and Construction Manager" as a result of significant changes to the project size complexity
and bUdget. The project size has Increased from 80,000 SF to 100,000 SF. The complexity of the project has Increased
considerably as demonstrated by the signifIcant number of changes to the construction documents through ASl's, RFl's &
PR's. To accommodate the changes the bUilding bUdget has increased from $12,200,000 to $ 20,421,103. This results In a
net increase of $8,221,10,3 to the bpdget. Using the contract CM rate 0'4.7% on the budget increase yields a total fee
Increase of $ 386,392. Petra had included a fee Increase of $ 376,808 in the budget projections andwlll accept tha,t amount
ALL OTHER TERMS AND CONDITIONS REMAIN THE SAME.
Reason for Change Order: Increases in project size, compleXity and cost.
Attachments: Petra worksheet dated 4/3/08. showing how the fee increase was calculated.
CHANGE IN CONTRACT PRICE: CHANGE IN CONTRACT TIMES:
Original Contract Price $ 853,812 Original Contract Times: Substantial Completion 8/28108
Net changes form previous Change Orders Net changes form previous Change Orelers
No._01 to --- No._to_ (calendar days)
$52,502.00 None
Contract Price Prior to this Change Order: Contract Times prior to this Change Order:
(calendar days or date)
$906,314.00 8/2812008 .
Net Increase (decrease) of this Change Oreler. Net Incre.ase (decrease) of this Change Oreler:
(calendar davs ordale)
$376,808.00 None I
..
ContractPrice with all Approved Change Orders: Contract Times with all Approved, Change Orders:
(calendar days)
$1,283,122.00 SUbstantl~1Completion 8/28/2008
""COMMEN~~N':""AGERJ ACCEPTED: (CONTRACTOR)
-- NOT APPLICABLE -
By: Thom£'R~~ By:
Date: 4/4108 Date:
APPROVED: (CITY PURCHASING AGENT) COUNCIL APPROVAL
By: Keith Watts
Date: Date:
APPROVED: (CITY) • ATIEST:
By: Mayor Tammyde Weerd By: City Clerk, Jaycee Holman
Date: Date:
Page 1 of 1
CM002810000829
   
   
   
   
    
 -      
    
  - -  
  
  
                
                  
                 
 u                    
     i             
      uil  u   I           
   .                   
                  i   .   
        
        l x    
            
        
           
           d  
O.      
  
              
    
 128/  , 
      d :       d  
 y   l  
  
t   f       U .   
  
 ubstantial   
RECOM~ ~AGE"J   
  
 ;.rsR~~  
   
... 
      
  l  
  
    
         
  
    
 
 
$ (52,502)
$ 20,421,103
$ 12,200,000
$ 8,221,103
$ 574,000
$ 52,502
1$ 37~,8081
PETRA INC
.Change Order Request
Construction Management Fee Increase Worksheet
Current Builqing Construction BUdget
Not including site development costs for removal of
contaminated and unsuitable material, replacement
with structural fill.
Deduct CM Fee for Site Development
Original Project Budget
.Budget Increase
Original Contract CM Fee - 4.7% of Original Budget
CO#01 - CM Fee on Cominated/Unsuit Mati
Requested Fee Increase -
4.7% of BUdget Increase, $ 8,221,103 is $ 386,392. Budget
Projections have included $ 376,808 for the fee increase, Petra
will use that amount.
Total Revised CM Fee
$
$
4/3/08
20,473,605
1,003,310
Original Ccmtract Amount
Construction Ml3nagers Fee $ 574,000
Reimbursable Expenses
PreConstruction Phase Services $ 29,818
Construction Phase Services $ 249,994 I-
$ 853,812
Approved Change Orders
Change Order #01 - CM Fee on Contaminated Mati Repl $ 52,502
Current Contract Amount $ 906,314
Proposed Change Orders
Change Order #02 - Add'i CM Fee for Budget Increase $ 376,808
TOTAL CONTRACT AMOUNT $ 1,283,122
CM002811000830
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PROPOSED CHANGE ORDER
No. 00002
323-4500
BOISE, IDAHO
RCE·1875
OCKSOLID
GENERAL CON'I'aACTORS
~097 N. ROSARIO STREET • MERIDIAN, ID 83642 • PHONE: (208) 323~4500. FAX: (208) 323-4507
TITLE:
PROJECT:
TO:
ConstruCtion Mgmt Fee DATE: 4/3/2008
• Meridian City Hall JOB: 060675
Attn: Keith Watts CONTRACT NO: 1
City of Meridian
33 EIdaho Avenue
Meridian, ID '83642
Phone: 888.4433 Fax: 887.4813
Ta:l( Riilte Tax Amount Net AmOUnt
0.00% $0.00 $376,808.00
Unit Cost: $376,808.00
Unit Tax: $0.00
Lump Sum: $0.00
Lump Tax: $0.00
GC Markup: $0.00
Total: $376,808.00
0%
RE: To: From: NUl'I1ber:
DESCRIPTI()N OF PROPOSAL
In accordance with Artide 7 (b) of the "Agreement Between Owner and Construction Manager" the Construction Management Fee is to be
increased 9s a result of significant changes to the project size, compleXity and budget. The project size has Increased from 80,000 SF to
100,000 SF. The compleXity of project has increased considerable as demonstrated by the signific,!nt number of changes to the construction
documents through AS!, RFI & PRo The budget has increased from the $12,200,000 to $ 20,421,103 for the Building Construction. This
results in a net increase of $8,221,103 to the Budget. The contract eM Fee was based on 4.7% ofthe original budget. Using the rate of
4.7% on the budget Increase yields a total fee increase of $ 386,392. Petra had previously included an an amount of $376,808 in the
budget projections for the fee increase and will request this amount.
Attached is a worksheet, dated 4/3/08, Illustrating how this additional fee amount was calculated.
Item p.,$C..iptio!'l Ql,la.l1titv UnlJ:s Unit Price
00001 ConstructIon Management Fee Increase 1.000 LS $376,808.00
.. ,
APPROVAL:
By:
Date:
By:
Date:
Keith Watts
CM002812000831
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GENERAL CONTRACTORS & CONSTRUCTION MANAGEMENT
The attached document is in response to the City or Meridian's request for
additional information and back-up to Petra's proposed Change Order #2; dealing with
increase in fee and management costs as a result of the project increase in size,
complexity, and budget as provided for in Article 7(b) of the Construction Management
Agreement.
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Mr. Ted Baird
City of Meridian
33 E. Broadway
Meridian, Idaho 83642
Mr. Ted Baird,
o Very Truly Yours,
~~b~
Gene Bennett
D~o.oi 1097 N. ROSARIO ST.• MERIDIAN. ID 83642 • PHONE: (208) 323-4500 • FAX: (208) 323-4507WWW.PETRAINC.NET
RCE·1875
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Executive Summary
Article 7(b) of the ConstruQtion Management Agreement provides for an "Equitable
Adjustment" in. the '~ConstructionManager's fee and the not-to-exceed limits for
reimbursable expenses" due to significant change in the Project due to "size, complexity,
and budget."
.. The attached documentation specifically addresses the changes in each of these .
areas and the co~respondjng increas.ein management time and fee to manage the .
proj~ct.
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Salaries
Fee
Total:
$126,035
$386,392
$512,427
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$126,035
Contract 8/31
Negotiated Hours Total
Contract to Remaining Project
Hours Date Hours Hours Difference Rate Amount
Project Manager 768 723 256 979 211 $63.50 Non-
Reimbursable
Project Engineer 1,536 2.443 170 2,613 1,077 $45.90 $49,434
Staff Engineer 0 1.648 0 1,648 1,648 $26.96 $44,430
Project
Superintendent 3.114 3.224 865 4.089 975 $40.40 $39,390
Foreman 3.144 1.857 0 1,857 <1,257> $22.90 <$28.785>
Total: 8,532 11,186 2,654 $104,469
Total Additional Supervisory Costs:
The following chart is a comparison of actual hours spent managing the Project versus
the negotiated contract amount:
Increased Salary Costs
Petra utilized a mechanical/electrical superintendent in lieu of a finish foremen to oversee the
MEP construction. Rate for the superintendent was $34.51 and the additional cost was:
I~s_u_p_tF_o_re_m_a_n _-'-- ---1 -l... ---I...._1_8_57 I $11.61 I $21,566
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Prolect Size and Complexity
Project Size
The size of the Project increased in three principal areas:
• Physical 'Size - The size of the Project increased from 80,000 sq.ft. to 80,000 sq.ft. plus a
20;000 sq.ft basement for a total of 100,000 sq.ft. Addition of the basement added time
,
to the Project to get out of the ground.
• Scope of work Within building - The amount of work within the building was originally
envisioned as "standard" Class A office space with open office areas. Final design
utilized fixed wall office, partitions and cabinetry in lieu.of demountable office partitions
requiring more supervisory time to manage the Project.
.• Plaza & Site work - Original site work was envisioned as "surface parking" and the
required streetscape around the bUilding. Final plaza design included amphitheatre,
Heritage building, trellis, canal, stream, plaza with pavers and fountains, as well as
parking and street scape. To manage this work, Petra employed a full time Project
Superintendent and Staff Engineer to oversee the intricate installation.
Building Complexity
The compleXity of the bUilding changed in five principal areas:
• Structure: size of the City Council chambers. dictated column to beam moment welds in
four directions throughout the structure. This was more than the 2 directional moment
welds that were initially anticipated, and added time to the Project during the rainy
.season when it is difficult to weld.
• Building exterior: The City's desire to have an exterior that would stand the "test of tlrne"
dictated that use of stone and brick. This is a more expensive and time consuming
construction method than is used on other commercial buildings, but was required in
order to provide a 200 year structure.
• Mechanical: The mechanical system used in the building is state-of-the-art. It
incorporated access floor/under floor duct throughout the building with a two pipe
hydronic system providing under floor control to individual VAV boxes at individual work
stations. The system provides the ultimate in control, comfort, and flexibility for future
CM023882
000837
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office changes compared to the usual rooftop system with the single thermostat for large
work areas.
• Electrical: The electrical system also isstate·of-the-art with "daylight harvesting" controls,
C02 monitoring, standby generator and UPS systems - all requiring additional time to
install.
• Because of the complexity of the mechanicaVelectrical systems, Petra employed a
mechanicaVelectrical superintendent in lieu of a foreman to ensure the success of the
Project.
• LEED: The certification for LEED with the state-of-the·art MEP systems added time to the
overall Project to complete.
CM023883
000838
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Budget:
The proposed budget for the project during contract negotiations in August, 2006
was set at $12.2 million for 80,000 sq.ft. This was done in order to negotiate the
c~nstruction management agreement to get the Project started prior to any drawings
being prepared.
All budgets,.bids, and contract awards were received by the City and
approved by City Council.
The final budget of $20.4 million for the building and plaza was presented to City
Council in the monthly report in December 2007, and is currently the bUdget for the
completion of the building, plaza, and demolition/abatement.
CM023884
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. '. Change Order Request
'. The change order request is composed of two portions:
. .
'. ..'".. . .
• Increased salary costs to manage the Project as a result of the Project's increase in physical
. '. . .
.size, complexity and budget.
m126,035
• Increase fee to cover home office costs and profit as a result of the Project's increase in
.complexity and budget
$386,392
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Total Amount $512,427
CM023885
000840
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=4.7%
$12,200,000
$574,000
$386,392
$20,421,103
<$12.200,000>
$8,221,103
4.7%
Actual Project budget
Increase
Fee
The original negotiated fee for the contract was 4.7%
Increased fee is as.follows:
This fee covers home. office costs of 3.0%, insurance of 0.7% and pre-tax profit of 1.0%.
.Increased Fee
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Ii]e: 9/25/2008 PAYROLL HISTORY DISTRIBUTION Report Code: 48.71
rLe: 3:00:13 PM Page: 1
Company No, 1 PETRA Incorporated
p[Tting: ' Employee Range BENEUG thru BENEUG Pay Periods Ending Between 01/01106 and 08/31/08Job Range 060675 thru 060675 '
Eugene Bennett
(] JOB PHASE COST CODE PERIOD ENDING EMPLOYEE CODE REG HOURS
r-l 60675 1 ' 410 '6/17/2006
BENEUG 2
60675 1 410 6/2412006 BENEUG 1
":..~ 60675 1 410 7/1/2006 BENEUG 1
, 60675 1 410 7/8/2006 BENEUG 4
<7J 60676 1 410 7/1512006 BENEUG 2~ .L. ,60675 1 ' 410 1/612007 BENEUG 2
60675 1 410 1/13/2007 BENEUG 1
r'J 60675 1 410 1120/2007 BENEUG 11~ .L~ 60675 1 410 1/27/2007 BENEUG 1260675 1 410 2/3/2007 BENEUG 6
r.] 60675 1 410 2/10/2007 BENEUG 8L_ 60675 "1 410 2/17/2007 BENEUG 460675 1 410 2124/2007 BENEUG 2
60675 1 410 3/3/2007 BENEUG 16] 60675 1 410 3/10/2007 BENEUG 8L 60675 1 410 3/17/2007 BENEUG 8
60675 1 410 3/24/2007 BENEUG 4
rl 60675 1 410 3/31/2007 EiENEUG 4
,I.. 60675 1 410 4/7/2007 BENEUG 11
60675 1 410 4114/2007 BENEUG 7
r] 60675 1 410 4/21/2007 BENEUG 6! 60675 1 410 4i28/2007 EiENEUG 1
'- 60675 1 410 5/5/2007 BENEUG 5
*] 60675 1 410 511212007 BENEUG 6t 60675 , 1 410 5/1912007 BENEUG 860675 1 410 5/2612007 BENEUG 4
60675 1 410 61212007 BENEUG 4
0 60675 1 410 6/9/2007 BENEUG 1'I1:: 60675 1 , 410 6/1612007 BENEUG 4
60675 1 410 6/23/2007 BENEUG 4
0 60675 1 410 6/3012007 BENEUG 460675 1 410 7114/2007 BENEUG 2
60675 ' 1 ' 410 7121/2007 BENEUG 2}
rJ 60675 1 410 81412007 BENEUG 1i.' 60675 1 ' 410 8111/2007 BENEUG 9l.:'
,60675 1 ,410 811812007 BENEUG 6
''''J 60675 1 410
8/2512007 BENEUG 2
l' 60675 1 410 9/1/2007 BENEUG 8
tJ 60675 1 ,410 9/812007 BENEUG 2
60675 1 410 911512007 BENEUG 3[) 60675 1 410 9/2212007 BENEUG 3l 60675 1 410 10/612007 BENEUG 3
60675 1 410 10/13/2007 BENEUG 4
0 60675 1 410 10/20/2007 BENEUG 260675 1 410 10/27/2007 BENEUG 160675 1 410 11/3/2007 BENEUG 4
U
60675 1 410 11/10/2007 BENEUG 4
i" • 60675 1 410 11/24/2007 BENEUG 3
60675 1 410 12/112007 BENEUG 24
60675 1 ,,410 12/8/2007 BENEUG 9
0 60675 1 410 12/15/2007 BENEUG 20,t 60675 1 410 12/2212007 BENEUG 20
60675 '1 410 1/5/2008 BENEUG 16
CM023887
000842
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JOB
[C!e:
rLJe: .
Company No.lJing: .
rl
60675
1":1 60675
L... 60675
60675
D :~~~~
60675
f'.] 60675
160675·L,:
60675
'..J ~0675
:... 60675
;,.. 60675
,c'l 6.0675
; • 60675
LJ 60675
60675
"·'·1 ·60675(~. 60675
·60675
(] 60675
; ··60675
«- 60675
66675n 60675
L> .60675
.6067~
:j 60675L. 60675
60675
60675
60675 ..
Total
lJ
l
'
-'
9125/2008 ... PAYROLL HISTORY DISTRIBUTION Report Code: 48.71
3:00:13 PM Page: 1
·1 PETRA Incorporated
Employee Range BENEUG thru BENEUG Pay Periods J:nding Between 01/01/06 and 08/31/08
Job Range 060675 thru 060675
Eugene Bennett
PHASE COST CODE PERIOD ENDING EMPLOYEE CODE REG HOURS
1 410 111212008 BENEUG 4
1 '·410 1/1912008 BENEUG 6
1 410 1/2612008 BENEUG 8
1 410 212/2008 BENEUG 4
.1 410 2/9/2008 BENEUG 3
1 410 2/16/2008 BENEUG 8
1 .. 410 212312008 BENEUG 6
1 410 3/8/2008 BENEUG 8
1 410 3/1512008 BENEUG 12
1 410 312212008 BENEUG 4
1 410 3/2912008 BENEUG 12
1 410 4/5/2008 BENEUG 10
1 410 4/12/2008 BENEUG 16
1 410 ·4/1912008 BENEUG 12
1 410 4/2612008 BENEUG 16
1 410 5/3/2008 BENEUG 7
1 410 5/10/2008 BENEUG 12
1 410 5/1712008 BENEUG 10
1 410 5/2412008 BENEUG 8
1 410 5131/2008 BENEUG 12
1 410 6/7/2008 BENEUG 16
1 410 6/1412008 BENEUG 16
1 410 6/21/2008 BENEUG 8
1 410 612812008 BENEUG 12
1 410 7/512008 BENEUG 12
1 410 7/1212008 BENEUG 8
1 410 711912008 BENEUG 16
1 410 81212008 BENEUG 8
1 .410 '8/912008 BENEUG 36
1 410 8/16/2008 BENEUG· 36
1 410 8/23/2008 BENEUG 36
1 410 8/3012008 BENEUG 32
723
CM023888
000843
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9/25/2008 PAYROLL HISTORY DISTRIBUTiON Report Code: 48.71
3:00:13 PM Page: 1
1 PETRA Incorporated
Employee Range BETWES thru BETWES Pay Periods Ending Between 01/01/06 and 08/31/08
Job Range 060675 thru 060675 ' '
Wes Bettis
PHASE COST CODE PERIODENDING EMPLOYEE CODE REG HOURS
1'1U
',,"1.J>, .
t-)
r'1lJ
1·'1' .. ~.".
i..:.,~
32
3.75
4.5
4.5
0.5
4.5
6.25
2.5
1.75
3.25
3
5
5
9.25
10
4.5
6.75
7.75
4.25
5.25
5.75
12.25
18
12.25
19.75
6.75
13.5
18.25
19.25
15.25
13
27.75
22.5.
26.25
23.5
26.5
26.75
.27.75
29
27.5
34.21
34.5
33.25
9
22.75
32
26
9.5
16
40
34.5
40
40
BETWES
BETWES
BETWES
BETWES
BETWES
BETWES
BETWES
BETWES
BETWES
BETWES
BETWES
BETWES
BETWES
BETWES
BETWES
BETWES
BETWES
BETWES
BETWES
BETWES
BETWES
BETWES
BETWES
BETWES
BETWES
BETWES
BETWES
BETWES
BETWES
BETWES
BETWES
BETWES
BETWES
BETWES
BETWES
BETWES
BETWES
BETWES
BETWES
BETWES
BETWES
BETWES
BETWES
BETWES
BETWES
BETWES
BETWES
BETWES
BETWES
BETWES
BETWES
BETWES
BETWES
71712007
7/1/2006
7/8/2006
711512006
7129/2006
8/1212006
. 8/19/2006
8/26/2006 '
9/212006
9/9/2006
9/16/2006
9/23/2006
9/30/2006
1017/2006
10114/2006
10/21/2006
10/28/2006
11/412006
11/11/2006
11/18/2006
11/25/2006
121212006
, 1219/2006
12116/2006
12/23/2006
1213012006
1/612007
1113/2007
1/20/2007
1127/2007
2/3/2007
2/10/2007
2/17/2007
2/24/2007
3/312007
3/10/2007
3/17/2007
3/24/2007
3/31/2007
41712007
4/14/2007
4/2112007
4128/2007
5/5/2007
5/12/2007
5/19/2007
5/26/2007
'61212007
619/2007
6/16/2007
6/23/2007
6/30/2007
7/14/2007
405
410
410
4,10
410
410
,410
.410
410
410
410
410
410
410
410
410
410
410
410
410
410
410
. 410
410
410
410
410
410
, 410
410
410
410
410
410
410
410
410
410
410
410
410
410
410
410
410
410
410
410
410 ,
410
410
410
410
1
1
1
1
1
1
1
1
1
.1
.1
1
1
1
1
1
1 .
1
1
1
1
1
1
1
1.
1
1
1
1
1
1
.1
1
1
1
1 .
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
r'"
L .
t;_
FJ.·
<.c
i,.'·J:~ .
L
"']; ,,.
L::
60675r] 60675
l.J60675
60675
60675
60675
60675
60675
6Q675
.60675
60675
60675
60675
60675
60675
60675
60675
60675
60675
60675
60675
60675 .
60675
60675
60675
60675
60675[J' .60675
L .60675,
60675
60675
60675
60675
60675
60675
·60675
60675
60675
60675
60675
60675
60675
60675
60675
60675
60675
60675
60675
60675
60675
60675
60675
f;M7fi
CM023889000844
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ri'ile:
:;ompany No.
:>nt"i ling:
tJ
"~'"I
:'1 JOBL.~
q ·6067560675L... 6067.5
Tl 606751· 60675! 60675'i. .....
60675
1'.'1 60675
l.., . 60675
,60675
~-l 6067560675L
4
)· 60675
r"'I 60675f1 60675,.<, 60675
f] 60675I' 60675
'-
60675
C'l TotalL
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f1
u
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f'l
LJ
(/C
fJ·
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9/2512008 PAYROLL HISTORY DISTRIBUTION Report Code: 48.71
3:00:13 PM Page: 1
1 PETRA Incorporated
Employee Range BETWES thru BETWES Pay Periods Ending Between 01/01/06 and 08/31/08
Job Range 060675 thru 060675
Wes Bettis
PHASE COST CODE PERIOD ENDING EMPLOYEE CODE REG HOURS
1 410 7/21/2007 BETWES 36
1 .'410 7128/2007 BETWES 40
1 410 81412007 BETWES 40
'1 410 8111/2007 BETWES 40
1 410 8/1812007 BETWES 24
1 410 812512007 BETWES 32
1 ,410 911/2007 BETWES 35.5
1 410 918/2007 BETWES 32
1 410 911512007 BETWES 22.5
1 "410 9/2212007 BETWES 40
1 ' 410 ·9/2912007 BETWES 40
1 410 10/13/2007 BETWES 40
1 410 10/20/2007 BETWES 40
1 410 10/2712007 BETWES 40
1 410 11/3/2007 BETWES 40
1 410 11/10/2007 BETWES 40
1 410 11/17/2007 BETWES 40
1 410 11/24/2007 BETWES 24
1 410 12/112007 BETWES 27
1560.46
CM023890
000845
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Df-b:
ni".Je:
Company No.
prl'ling:
~..:.
9/2512008 PAYROLL HISTORY DISTRIBUTION Report Code:
3:00:13 PM Page:
1 PETRA Incorporated
Employee Range STEART thru STEART Pay Periods Ending Between 01/01/06 and 08/31/08
, Job Range 060675 thru 060675
48.71
1
f']!, JOB
r-~ ,60675
L.1 60675
,6067.5[1 Total
r-l
iI,
~..'"
(J
i"
~"' ." '"
fJ'l
rtI,t..~
;.' .,/
;.
tJ·
n
U
IJ~-'!
Art Stevens
PHASE: COST CODE PERIOD ENDING EMPLOYEE CODE REG HOURS
1 410 21312007 STEART 9
1 410 2/1012007 STEART 1,0
1 ' 410 211712007 STEART 8
27
CM023891
000846
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rr'le: 912512008 ' PAYROLL HISTORY DISTRIBUTION Report Code: 48.71
I i
Tillie: 3:00:13 PM Page: 1
Company No. ' , 1PETRA Incorporated
Pfrting: " Employee Range COUTHO thru COUTHO Pay Periods Ending Between 01/01/06 and 08/31/08I ' ' Job Range 060675 thru 060675
' .. Tom Coughlin
(1i,,\ JOB PHASE COST CODE PERIOD ENDING EMPLOYEE CODE REG HOURS, '
~--1 60675 1 "410 12/112007 COUTHO
4
'60675 1 410 12/8/2007 COUTHO 16
, )
,60675 1 410 ,12/15/2007 COUTHO 16
1'1
60675 1- 410 ' 12122/2007 ,COUTHO 12
, 60675 1 410 12/29/2007 COUTHO 8
t.:. 60675, 1 410 1/5/2008 COUTHO 16
60675 1 410 1/1212008 COUTHO 16
:1 60675 1 410 1/26/2008 ' COUTHO 12
J•• ) 60675 1 410 2/2/2008 COUTHO 8
, 60675 1 410 219/2008 COUTHO 16
\'! 60675 1 410 2116/2008 COUTHO 20
L I 60675 1 410, 212312008 COUTHO 16
""-P 60675 1 410 3/1/2008 COUTHO 20
1] 60675 1 410 3/8/2008 COUTHO 8.~ . 60675 1 410 3/15/2008 ,COUTHO 28
:1. 60675 1 410 3122/2008 COUTHO 24
60675 1 410 3/29/2008 COUTHO 24i'l
,60675 1 410 4/5/2008 COUTHO 28') :.
! I 60675 1 410 4112/2008 COUTHO 28'.- ...)
60675 1 410 4/19/2008 COUTHO 24
"l ' ,60675 1 410 4/26/2008
COUTHO 24}:', 60675 1 410 5/3/2008 COUTHO 20t.... ..:..
~0675 1 410 5/10/2008 COUTHO 28
cl 60675 " 1 410 5/17/2008 .cOUTHO 32I 60675 ,1 410 5/24/2008 '.cOUTHO 24
"
I
t..... 60675 1 ' 410 5/31/2008 COUTHO 24
:'1 ,60675 1 410 6n/2008 COUTHO 32! . 60675 1 410 6/14/2008 COUTHO 32
!~.} 60675 1 410 6/21/2008 COUTHO 32
60675 1 410 6/28/2008 COUTHO 28
r] 60675 ,1 410 7/5/2008 COUTHO 24I, 60675 1 410 7/1212008 COUTHO 28... '
'S0675 ' 1 ' 410 7/19/2008 COUTHO 281-
fT 60675 1 410 712612008 COUTHO 24
i.:J 60675 1 410 8/2/2008 COUTHO 24
, 60675 1 410 8/9/2008 COUTHO 16
,60675 1 4,10 811612008 COUTHO 24IJ 60675, 1 410 812312008 COUTHO 32l.. 60675 1 410 8/30/200a COUTHO 36(1 lotal 856L
(1
i !
,'/
ii
U
']~L.
CM023892
000847
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9/2512008C ~e: PAYROLL HISTORY DISTRIBUTION Report Code: 48.71
i"he: 3:00:13 PM Page: 1
Company No. 1 PETRA Incorporated
Ffrting: Employee Range JOHADA thru JOHANA Pay Periods Ending Between 01/01/06 and 08/31/08
t.J .Job Range 060675 thru 060675 Adam Johnson
[J JOB PHASE COST GODE PERIOD ENDING EMPLOYEE CODE REG HOURS
1'-1 60675 1 405
·811912006 JOHADA 2
60675 1 405 9/2312006 JOHADA 3
0..::- 606.75 1 405 9/30/2006 JOHADA 4
'60675 1 405 10/28/2006 JOHADA 6
·--1 60675 1 405 11/4/2006 JOHADA 4jI
:. ... 60675 ·1 405 11/11/2006 JOHADA 12
60675. 1 . 405 11/18/2006 JOHADA 12
c} 60675 1 405 11/25/2006 JOHADA 8l 1, 60675 1 405 12/16/2006 JOHADA 1:, j.
'60675 1 405 . 1/20/2007 JOHADA 10
,"'., 60675 1 . 405 .213/2007 JOHADA 16
1 ~ 60675 1 405 2/1012007 JOHADA 15t.~.!.-· 60675 1 405 2/1712007 JOHADA 4
r-l 60e75 1 405 2/2412007 JOHADA 6
i' 60675 1 405 3/312007 JOHADA 18
L~_ .
·60675 1 405 311012007 JOHADA 27
60675 1 405 3/17/2007 JOHADA 35(oJ 60675 1 405 3/24/2007 JOHADA 29J '.; 60675 1 405 3/31/2007 JOHADA 23<.".:
60675 1 405 41712007 JOHADA 29
'-J 60675 1 405 4114/2007 JOHADA 27~. . .L. 60675 1 405 4/21/2007 JOHADA 23
60675 1 405 4/2812007 JOHADA 18
['7 60675 1 405 5/5/2007 JOHADA 17
1 \ 60675 1 405 5/1212007 JOHAQA 14
t ...'! 60675 1 405 5/19/2007 JOHADA 23
"'j 60.675 1 405 5126/2007 JOHADA 34, . 60675 1 405 6/2/2007 JOHADA 38
1..- :~'.! 060675 1 405 6/9/2007. JOHADA 39
60675 1 405 6/1612007 JOHADA 36\J 60675 1 405 6123/2007 JOHADA 37t< 6/30/2007~". 60675 1 405 JOHADA 40t
60675 1 406 71712007 JOHADA 32:
.[J 60675 1 405 7/1412007 JOHADA 40'60675 1 405 7/21/2007 JOHADA 36
, 60675 1 405 7/28/2007 JOHADA 40
'1' 60675 1 405 8/4/2007
JOHADA 34
, . 60675 1 405 8111/2007 JOHADA 35t~. 60675 1 405 8/1812007 JOHADA 28
60675 1 405 8/2512007 JOHADA 27
']1.. 60675 1 405 9/112007 JOHADA 19
~.... 60675 1 405 9/812007 JOHADA 23
60675 1 405 9/15/2007 JOHADA 28(1 60675 1 405 9/2212007 JOHADA 29i'
, 60675 1 405 9129/2007 JOHADA 28
60675 1 405 10/6/2007 JOHADA 28
[J 60675 1 405 10/13/2007 JOHADA 2460675 1 405 10/20/2007 JOHADA 21
60615 1 405 10/27/2007 JOHADA 19
'I
60675 1 405 11/3/2007 JOHADA 20
60675 1 405 11/10/2007 JOHADA 20
L- 60675 1 405 11/17/2007 JOHADA' 23
60R7!'i 1 405 11/24/2007 JOHADA 12
CM023893000848
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D: :e:
Time:
CPFpany No.
p[ ting:
1.. .
[1
,...]~ .
i·
t~
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"Jft·i
9125/2008 PAYROLL HISTORY DISTRIBUTION Report Code: 48.71
3:00:13 PM Page: 1
1 PETRA In~rporated .
Employee Range JOHADA thru JOHANA Pay Periods Ending Between 01/01/06 and 08/31/08
Job Range 060675 thru 060675
Adam Johnson
PHASE COST CODE PERIOD ENDING EMPLOYEE CODE REG HOURS
1 405 1211/2007 JOHADA 26
1 405 12/8/2007 JOHADA 32
1 405 12115/2007 JOHADA 33
1 405 12122/2007 JOHADA 33
1 405 12129/2007 JOHADA 14
1 405 1/512008 JOHADA 12
1 405 1/1212008 JOHADA 15
1 . 405 1/19/2008 JOHADA 11
1 405 1/2612008 JOHADA 38
1 405 2/212008 JOHADA 20
1 405 219/2008 JOHADA 2
1 405 2/16/2008 JOHADA 1
1 ·405 3/1/2008 JOHADA 8
1 405 3/29/2008 JOHADA 20
1 405 4/5/2008 JOHADA 40
1 405 4/1212008 JOHADA 40
1 405 . 4/1912008 JOHADA 40
1561
CM023894
000849
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c·_)){ 6:
rirrie: .
:p.'I.'pany No.;)~" ting:
f..:
Nick Ploetz
PHASE COST CODE PERIOD ENDING EMPLOYEE CODE REG HOURS
1 405 6/2812008 PLONIC 24
1 . 405 7/1912008 PLONIC 25
. 1 405 7/2612008 PLONIC 25
74
,•...•,
)
r~l' .;.
J.
L ..
if
:.:• .!
.p.
I!
. t...J
D
r]·l,
u
"'1r
to.J
JOB
60675
60675
60675
Total
9125/2008 PAYROLL HISTORY DISTRIBUTION Report Code:
'3:00:13 PM Page:
'1 PETRA Incorporated
Employee Range PLONIC thru PLONIC Pay Periods Ending Between 01/01/06 and 08/31/08
.Job Range 060675 thrU 060675 . .
48.71
1
CM023895
000850
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rim'a:
:;~1'pany No.
)1)', ting:
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9/2512008 PAYROLL HISTORY DISTRIBUTION Report Code: 48.71
3:00:13 PM Page: 1
1 PETRA Incorporated
Employee Range BOGJUS thru BOGJUS Pay Periods Ending Between 01/01/06 and 08/31/08
Job Range 060675 thru 060675
JOB
,Justin Boggs
PERIOD ENDING EMPLOYEE CODE AVG REG RATE1.1
fJ ' 60675
Total
['11:
L·.~
"'j' ,i:f··
.. ~ ..
f1 '
L:J
,.")
IIL.._l
PHASE COST CODE
890 ' 8/30/2008 BOGJUS 13
13
CM023896
000851
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"[fie: ·912512008 PAYROLL HISTORY DISTRIBUTION. Report Code: 48.71
j l 3:00:13 PM Page: 1Tllne:
Company No. 1 PETRA IncorporatedF[rting:.. . Employee Range ANDJOH thru ANDJOH Pay Periods Ending Between 01101/06 and 08/31/08Job Range 060675 thru OaO~75
Jon Anderson
r"
, If· .
PHASE COST CODE PERIOD ENDING EMPLOYEE CODE REG HOURSLJ JOB
i--j 60675 1 ·420 3/3/2007 ANDJOH 460675 1 420 3/10/2007 ANDJOH .8
,1."" 60675 1 420· 3/17/2007 ANDJOH 32
C1 60675
1 420 3/2412007 ANDJOH 40
~ . 60675 1 '420 3/31/2007 ANDJOH 40
~""" 60675 1 420 4/7/2007 ANDJOH 36
~0675 1 420 4/14/2007 ANDJOH 40j':-" 60675 1 420 4/21/2007 ANDJOH 40IJt. 60675 1 420 4/28/2007 ANDJOH 40
60675 1 420 . 5/5/2007 ANDJOH 40[J '60675 1 420 5/12/2007 ANDJOH 3260675 1 420 5/19/2007 ANDJOH 40
60675 1 420 5/26/2007 ANDJOH 37
i] 60675 1 420 6/212007 ANDJOH 40\ .. 60675 1 420 6/912007 ANDJOH 40t 60675 1 420 6/16/2007 ANDJOH 32
60675 1 420 6/23/2007 ANDJOH 40J] 60675 1 .420 6/30/2007 ANDJOH 40g 60675 1 420 7R12007 ANDJOH 40;.,..}
60675 1 420 7/14/2007 ANCJOH 401] 60675 1 420 7/21/2007 ANDJOH 36J: .L 60675 1 420 7/28/2007 ANDJOH 40
60675 1 420 8/4/2007 ANDJOH 40
n 60675 1 420 8/11/2007 ANDJOH 4060675 1 420 8/18/2007 ANDJOH .39
lo) 60675 1 420 8/25/2007 ANDJOH 40
fl . 60675 1 420 9/112007 ANDJOH
40
r . 60675 1 420 9/8/2007 ANDJOH 32
L .. 60675 1 420 9/15/2007 ANDJOH 40
60675 1 420 9/2212007 ANDJOH 40
'01,. 60675 1 420 9/29/2007 ANDJOH 32IL- 60675 1 420 10/6/2007 ANDJOH 40
60675 1 .420 10/13/2007 ANDJOH 39'
rOi 60675 1 420 10/20/2007 ANDJOH 40
'J 60675 1 420 10/27/2007 ANDJOH 38Lo
60675 1 420 11/312007 ANDJOH 39
I' ".~ 60675· 1 420 11/10/2007 ANDJOH 40
LJ 60675 1 420 11/17/2007 ANDJOH 3960675 1 420 .11/24/2007 ANDJOH 24
1'1 60675
1 420 121112007 ANDJOH 40
60675 1 420 ·12/812007 ANDJOH 37t: 60675 1 420 12115/2007 ANDJOH 35-'
60675 1 420 12122/2007 ANDJOH 39
!"J 60675 1 420 12129/2007 ANDJOH 24
! I 60675 1 420 1/5/2008 ANDJOH 32L.
60675 1 420 1112/2008 ANDJOH 40
ill
60675 1 420 1/19/2008 ANDJOH 40(.
~ : 606Z5 1 420 1/26/2008 ANDJOH 16J.
60675 1 420 2/9/2008 ANDJOH 37
t] 60675 1 420 2116/2008 ANDJOH 35
.{ - 60675 1 420 212312008 ANDJOH 32~'- 60675 1 420 3/1/2008 ANDJOH 40
c:.f\~7e:. 1 4'0 ::I/R/200B ANDJOH 36
CM023897
000852
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?ij .·lting:
t.:. . .
9125/2008 PAYROLL HISTORY DISTRIBUTION Report Code: 48,71
3:00:13 PM Page: 1
1 PETRA Incorporated
Employee Range AN.DJOH thru ANDJOH Pay Periods Ending Between 01/01/06 and 08/31/08
Job Range 060675 thru 060675
C') 60675
U 606756067.5
r] 60675~ . 60675L. 60675
60675
(I
i I Tota,1c ..'
[] ..
{;:l
iJ
"'"
~·:-:l;
i ..t._.J .
rl
i ILJ
rl
C..I
[]
".JI
L
r'l
u
0·
'·.
~ .
.i.
JOB
Jon Anderson
PHASE COST CODE PERIOD ENDING EMPLOYEE CODE REG HOURS
1 420 311512008 ANDJOH 38
1 420 312212008 ANDJOH 33
1 420 3/2912008 ANDJOH 40
1 420 4/5/2008 ANDJOH 38
1 420 411212008 ANDJOH 38
1 420 4/1912008 ANDJOH 38
1 420 4/26/2008 ANDJOH 40
2167
CM023898
000853
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Tillie:
Company No.
p[]ting: ,
.9125/2008 PAYROLL HISTORY DISTRIBUTION Report Code:
3:00:13 PM Page:
1 PETRA Incorporated
Employee RangeCHIPAT thru CHIPAT Pay Periods Ending Between 01/01/06 and 08/31/08
Job Range 060675 thru 060675
48.71
1
[]
fl',
t.:..,
[}
[J
\"'J!c.
"'].r..
L
['I"
"L.~~
f'JI,, ,
',,,,
I"'-r'! .
J "
~ .1
....... J
iT
1.::1
:JOB
60675
60675
6067.5
60675
60675
60675
60675
60675
60675
Total
Pat Child
PHASE COST CODE PERIOD ENDING EMPLOYEE CODE REG HOURS
1 420 7/5/2008 CHIPAT 32
,1 420 7/1212008 CHIPAT 40
'1' 420 7/19/2008 CHIPAT 40
1 420 . 7/26/2008 CHIPAT 40
1 420 8/2/2008 CHIPAT 40
1 420 8/9/2008 CHIPAT 40
1 420 fi/16/2008 CHIPAT 40
1 420 8/2312008 CHIPAT 40
1 420 8/30/2008 CHIPAT 40
352
CM023899
000854
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Company No.
pptlng:
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("~e: 9125/2008 PAYROLL HISTORY DISTRIBUTION Report Code: 48.71{ .. e: 3:00:13 PM Page: 1
Company No. 1 PETRA Incorporatedrrting: Employee Range TRESCO thru TRESCO Pay Periods Ending Between 01/01/06 and 08/31/08
L Job Range 060675 thru 060675, Scott Trepagnier
f~~·l
! I JOB PHASE COST CODE PERIOD ENDING EMPLOYEE CODE REG HOURSLJ
f] 60675 1. 420 8125/2007 TRESCO 40\ 60675 1 420 9/8/2007 TRESCO 32, ,
L '60675 ' 1 430 911/2007 TRESCO 40
60675 1 430 9115/2007 TRESCO 40
rl 60675 1 430 9/22/2007 TRESCO 40~
L, 60675 1 430 9/29/2007 'TRESCO 40
60675 1 430 10/6/2007 TRESCO 40
rO] 60675 1 430 10/13/2007 TRESCO 4060675 1 430 10/20/2007 TRESCO 37
t....... 10/27/2007 TRESCO,60675 1 ' 430 38
LJ
60675 1 430 ,,11/3/2007 TRESCO 39
60675 1 430 11/1012007 TRESCO 40
60675 1 430 11117/2007 TRESCO 40
606i5 1 430 '11/24/2007 TRESCO 32
"] 60675 1 430 12/1/2007 TRESCO 40t. 60675 1 430 12/8/2007 TRESCO 40
60675 1 430 12/15/2007 TRESCO 36[]' 60675 1 430 12/22/2007 TRESCO 4060675 1 430 12/29/2007 TRESCO 20
60675 '1 430 1/5/2008 TRESCO 28
C] 60675 1 430 1/1212008 TRESCO 35~ . 60675 1 430 '1/19/2008 TRESCO 35~
(.~..: 60675 1 430 1/26/2008 TRESCO 40
'r] 60675 1 430 21212008 TRESCO 3760675 1 430 2/9/2008 TRESCO 38L 60675 1 430 ' 2/16/2008 " TRESCO 30
60675 1 430 2/23/2008 TRESCO 32(J 60675 1 430 3/1/2008 TRESCO 30L ' 60675 1 430 3/8/2008 TRESCO 32
, 60675 1 430 ,,3/15/2008 TRESCO 33
I]' 60675 1 430 3/22/2008 TRESCO 30l 60675 1 : 430 3129/2008 TRESCO 35
60675 1 ,430 ' 4/5/2008 TRESCO 30'
1] 60675 1 430 4/1212008 TRESCO 3260675 " 1 430 4/19/2008 TRESCO 3160675 ' 1 430 4126/2008 TRESCO 31
" 60675 1 430 5/3/2008 TRESCO 28
']~ ,60675 1 430 5/10/2008 TRESCO 26I' 60675 1 430 5/17/2008 TRESCO 30~.
60675 ' 1 430 ,5124/2008 TRESCO 34
0 60675 1 430 5/31/2008 TRESCO 2060675 1 430 6/14/2008 TRESCO 20
60675 1 430 6/21/2008 TRESCO 26
(,., 60675 1 430 6/28/2008 TRESCO 30U Total 1487
'];: :
•
0"-,i~
CM023901000856
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{~lte:
khe:
Company No.
f,O····nting:,.
, .
$...
PHASE COST CODE , PERIOD ENDING EMPLOYEE CODE REG HOURS
1 405 4/2612008 BRODRE 20
1 405 5/3/2008 BRODRE 40
1 405 7/5/2008 BRODRE 32
1 430 5110/2008 BRODRE 40
1 430 5/17/2008 BRODRE 40
1 430 5124/2008 BRODRE 40
1 430 5/31/2008 BRODRE 32
1 430 6/7/2008 BRODRE 32
1 430 6114/2008 BRODRE 30
1 430 612112008 BRODRE 32
1 . 430 6/28/2008 BRODRE 32
370
48.71
1
Report Code:
Page:
Drew Brown
PAYROLL HISTORY DISTRIBUTION9125/2008'
3:00:13 PM
1PETRA Incorporated
.Employee Range BRODRE thru BRODRE Pay Periods Ending Between 01/01/06 and 08/31/08
Job Range .060675 thru 060675
. . "
JOB
Total
60675
60675
60675
60675
60675
60675
60675
60675
60675
60675
60675
lJt',
L~
,OJ".T·
r·, .
L.',
nLJ
U·f·"'L.
::"]
1'•.
\.-.
C]~ .:
L
'-"1
11
(oJL
Q..'i.',~.,._-
C-]
t··.·
'0'"!.:~ .:
CM023902
000857
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•0.00
0.00
0.00
D.oo
0.00
ilOO
40.00
TOTAL
HOURS
0.00
0.00
0.00
0.00
2.00
0.00
~J(">.
oleri~/
.. , '\
<. '~<:s
un
a.oo
WEEK ENDING; 1DI4I2OO6
ConveIsion
- Ra1e.
Hours
'.rI~
8,00
0.00
\
Last Name: ... • - I" 7"..,.6
8Jl0
1..00Q.Ol)
8.00
oJlOG.Olf
0.00
_.-
01-405
01-405
01-405
WORK
01-405
01-4()5.
TIMECARD
Hof'Jday
VacatiOn
Persooal
··.OJ:«I5
Marketinal 01~2-11 ~_-I· 0.001 0.00
DESCRIPTION II CODE
TOTAL HOlJRSEAcH OAVU 0.00 1 8Jjj) 1 8.00
DRS-
BiddiriVEstimatingl o1:..J15Jr---·---T--IUiDr- '([00
urAL OlJERHEAD HODRa - - -~ --.- 0.00 1 OM1- DO
NUMBER
JOB
EMPLOYEE:
- Allocation of &ne Is requlrecrarider 'Project Managenuiilf'howS to ensuntpropir dlslriHdion ottime
~_ERAPPROV~ /fillU1>.V',
v
"'~ID
=i
CD
'i'
I-
....
c:>
~
CO>
c:>
""
....
...
....
..
....
:Is
C>
<><
....
~
...
...
co
...
ex>
...
c:>
....
•......
C>
•
"'U I-Um c:>
-l
:::0
»01
01
0>
01
......
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Bennett
WEEK ENDING: 9127/2008
Last Name:=---.-;;;;..;;..;;.;...-~-----
TIME CARD
323-4500
BOISE, IDAHO
R.OCK. SOLID
GENERAL CONTRACTORS
EMPLOYEE:
JOB
NUMBER
2.00
,TOTAL VACATION/PERSONAL HOURS....
Vacation
Personal
Holiday
TOTAL OVERHEAD ROORS
TOTAL WEEK
6010
5013
40.00
~ --... _ e:,.. ~.
PROJEcrW!ANAGER APPROVAL:
v r-"'T"'=~~'"
SEP 30Lwa
"1J
~
....
ll>
01
01
0>
0:>
"'-.I
000859  
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Gene Bennett 
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WEEK ENDING: 3115/2008
Conversion
Rate
Last Name: COUGHLIN
TIME CARD
OIll'lBllAL CONn<ACl'01lS
Project Manager Timecard
EMPLOYEE: THOMAS R COUGHLIN~
JOB
" WORK 03109/08 03/10108 03/11/08 03/12/08 03/13/08 03/14/08 03/15/08 TOTAL
TITLE CODE Sunday Mondav Tuesday Wednesday Thursdav Friday Saturday HOURS
5013
5013
6010
TOTAL OVERHEAD HOURS
JOB JOB JOB
NUMBER NAME DESCRIPTION
07-0900 HIEXS Proiect Mar 01-410 4.00 4.00
07·1025 BRSC Proiect Mar 01-410 4.00
06-0675 MCH Proiect MQr 01-410 8.00 8.00 4.00 8.00
-I;;IV~~
MAb 4_
, 'I!'IB
TOTAL PROJECT MANAGER 8.00 8.00 8.00 8.00 8.00 40.00
Vacation
Personal
Holidav
At Home
TOTAL HOURS EACH DAY 8.00 8.00 8.00 8.00 8.00
-.M
-# /' Must work
. ,
- ~£A
Supervisor Sig"!lture: ~
C:\My Documents\TC Documents\TC PMgr TIMECARD
Petra93488
000860
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DEC 142009
J. DAVID NAVARRO, Clerk
By E. HOLMES
OEPUrI
Thomas G. Walker (ISB 1856)
Erika K. Klein (ISB 5509)
Mackenzie Whatcott (ISB 6774)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;eklein@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for Defendant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff/Counterdefendant, NOTICE OF SERVICE OF
DISCOVERY RESPONSES
VS.
PETRA INCORPORATED, an Idaho
corporation,
Defendant/Counterclaimant.
NOTICE IS HEREBY GIVEN that on this 14th day of December, 2009, Defendant Petra
Incorporated's Response Dated December 14, 2009 to the City of Meridian's Second Set of
Interrogatories, Requests for Production of Documents and Requests for Admission served on or
about October 19, 2009 and a copy of this Notice of Service of Discovery were, served upon
counsel for Plaintiff, The City of Meridian as follows:
NOTICE OF SERVICE OF DISCOVERY RESPONSES
522618
Page 1
000861
~.~: ••• "':' y ::'FfLr'~ 
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KimJ. Trout
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
NOTICE OF SERVICE OF DISCOVERY RESPONSES
522618
~
D
D
D
D
U.S. Mail
Hand Delivery
Overnight Courier
Facsi ile:
Page 2
000862
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DEC 15 2009
J. DAVID NAVARRO, Clerk
By eAAlY LATIMORE
DEPUTY
Thomas G. Walker (ISB 1856)
Erika K. Klein (ISB 5509)
Mackenzie Whatcott (ISB 6774)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;eklein@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for Defendant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff/Counterdefendant, NOTICE OF SERVICE OF
DISCOVERY RESPONSES
vs.
PETRA INCORPORATED, an Idaho
corporation,
Defendant/Counterclaimant.
NOTICE IS HEREBY GIVEN that on this 15th day of December, 2009, Defendant Petra
Incorporated's Addendum to Response dated December 14, 2009 to the City of Meridian's
Second Set of Interrogatories, Requests for Production of Documents and Requests for
Admission and a copy of this Notice of Service of Discovery were, served upon counsel for
Plaintiff, The City of Meridian as follows:
NOTICE OF SERVICE OF DISCOVERY RESPONSES
523055
Page 1
000863
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Kim 1. Trout
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
NOTICE OF SERVICE OF DISCOVERY RESPONSES
523055
o
o
o
~
o
u.S. Mail
Hand Delivery
Overnight Courier
Facs· ·le:
m
Page 2
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DEC 172009
J. DAVID NAVARRO, Clerk
By J. RANDALL
OEPUTY
Thomas G. Walker (ISB 1856)
Erika K. Klein (ISB 5509)
Mackenzie Whatcott (ISB 6774)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;eklein@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for Defendant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff/Counterdefendant, NOTICE OF SERVICE OF
DISCOVERY RESPONSES
vs.
PETRA INCORPORATED, an Idaho
corporation,
Defendant/Counterclaimant.
NOTICE IS HEREBY GIVEN that on this 17th day of December, 2009, Defendant Petra
Incorporated's Supplemental Response Dated December 17, 2009 to the City of Meridian's
Second Set of Interrogatories, Requests for Production of Documents and Requests for
Admission served on or about October 19, 2009 and a copy of this Notice of Service of
Discovery were, served upon counsel for Plaintiff, The City ofMeridian as follows:
NOTICE OF SERVICE OF DISCOVERY RESPONSES
523992
Page I
000865
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Kim 1. Trout
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
NOTICE OF SERVICE OF DISCOVERY RESPONSES
523992
[g]
o
o
o
o
u.S. Mail
Hand Delivery
Overnight Courier
Facsim·
E-
Page 2
000866
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Thomas G. Walker (ISB No. 1856)
Mackenzie Whatcott (ISB No. 5509)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for DefendantlCounterclaimant, Petra Incorporated
IO.:---I=iiCn"'"7":::~__FllEO~A.M- IP.M~
DEC 2 12009
J. DAVID NAVARRO, Clerk
By J.6ANDALL.
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff,
VS.
PETRA INCORPORATED, an Idaho
corporation,
Defendant.
PETRA'S NOTICE OF VACATION OF
HEARING ON MOTION FOR
SUMMARY JUDGMENT
Petra Incorporated ("Petra"), by and through its attorneys of record, Thomas G. Walker
of the firm of Cosho Humphrey, LLP, gives notice of the vacation of the hearing scheduled for
February 8, 2010 on Petra's Motion for Summary Judgment.
DATED: December 21,2009.
,I'''-'.J.,...,.,R
t/Counterclaimant
PETRA INCORPORATED'S NOnCE OF v ACAnON OF HEARING
525175
Page 1
000867
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 21st day of December, 2009, a true and correct copy of
the within and foregoing document was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
rgJ
o
o
o
o
U.S. Mail
Hand Delivery
Overnight Courier
Fac' ile:
PETRA INCORPORATED'S NOTICE OF VACATION OF HEARING
525175
Page 2
000868
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KIM J. TROUT, ISB #2468
TROUT. JONES. GLEDHIll. FUHRMAN, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise,ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Attorneys for Plaintiff
NO.----CFiiilLE;::;D-7'~~·~~-
A.M -tP.M~•.
JAN 112010
J. DAVID NAVARRO, Clerk
ByE. HOLMES
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE CI1Y OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff,
v.
PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
Case No. CV OC 09-07257
NOTICE OF SERVICE
Pursuant to the Idaho Rules of Civil Procedure, notice is hereby given by the City of
Meridian that the original of Plaintiffs Third Supplemental Responses to Defendant's First Set of
Interrogatories and Requests for Production of Documents and the original of Plaintiffs Responses
to Defendant's Third Set of Interrogatories and Third Requests for Production of Documents
Dated December 7,2009, and a copy of this notice was served upon the following by hand delivery
at:
Thomas G. Walker
COSHO HUMPHREY, LLP
800 Park Blvd., Ste. 790
P.O. Box 9518
Boise, ID 83707-9518
Twalker@CoshoLaw.com
NOTICE OF SERVICE - 1
000869
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DATED this 11 th day ofJanuary, 2010.
TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
G n=
By: ~~
Kim]. Trout
Attorneys for Plaintiff
NOTICE OF SERVICE - 2
000870
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T
..
KIM J. TROUT, ISB #2468
TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Attorneys for Plaintiff
AN~'__-Fii:a>:::l~=J--_"vl_~- ~ifZbl =-
JAN 112010
J. DAVIe NAVARRO, Clerk
Bye. HOLMES
OEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE CI1Y OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff,
v.
PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
Case No. CV OC 09-07257
NOTICE OF SERVICE
Pursuant to the Idaho Rules of Civil Procedure, notice is hereby given by the undersigned
party that a copy of Plaintiff's Third Set of Requests for Production of Documents to Defendant
Petra Incorporated was served upon the following by First Class mail at:
Thomas G. Walker
COSHO HUMPHREY, LLP
800 Park Blvd., Ste. 790
P.O. Box 9518
Boise, ID 83707-9518
Twalker@CoshoLaw.com
DATED this 8th day ofJanuary, 2010.
/\INOTICE OF SERVICE -I
000871
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V     
ITROUT. JONES. GLEDHILL. FUHRMAN, P.A.
~~...---I-+-)\-
By: ~_ _= _
Kim]. Trout
Attorneys for Plaintiff
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 8th day of January, 2010, a true and correct copy of the
above and foregoing document was forwarded addressed as follows in the manner stated below:
Thomas G. Walker
MacKenzie Whatcott
COSHO HUMPHREY, LLP
800 Park Blvd., Ste. 790
P.O. Box 9518
Boise, ID 83707-9518
Fax: (208) 639-5609
NOTICE OF SERVICE - 2
Hand Delivered
u.s. Mail
Fax
Fed. Express
Email
Kim]. Trout
D
~
D
D
D
000872
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RE. C E.l," ~0
J~N , Ii 1()\O
Ada CountY C-
KIM J. TROUT, ISB #2468
TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise,ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Attorneys for Plaintiff
NO._--;-;i"i"'""';;~i:i';';;;:;-- _
A.M I' Z; S1.? FILEDf-, - P.M _
JAN 20 2010
IIJo'N.A'tIARRO, Clerk
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE CITY OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff,
Case No. CV OC 09-7257
v. ORDER RESETTING TRIAL
PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
THIS COURT having received and reviewed the Stipulation to Reset Trial signed by both
Plaintiff and Defendant in this matter, and good cause appearing therefore;
IT IS HEREBY ORDERED that the trial for this matter will begin on September 1,2010 for
a ten-day court trial and that the deadlines currently stipulated and agreed upon by the parties are
vacated, and all deadlines will be resent from the September 1, 2010 trial date. The Pre-Trial
Conference currently scheduled for February 9, 2010 is now rescheduled for August 24, 2010 at
3:30p.m.
DATED this~ty of January, 2010.
ORDER RESETTING TRIAL - 1
000873
i1l   l,V   
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ICLERK'S CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 2Q. day of January, 2010, a true and correct copy of
the above and foregoing document was forwarded addressed as follows in the manner stated
below:
Thomas G. Walker
MacKenzie Whatcott
COSHO HUMPHREY, LLP
800 Park Blvd., Ste. 790
P.O. Box 9518
Boise, ID 83707-9518
Fax: (208) 639-5609
Kim 1. Trout
Trout Jones Gledhill Fuhrman, P.A.
225 N. 9th St., Ste. 820
P.O. Box 1097
Boise, ID 83701
Hand Delivered
U.S. Mail
Fax
Fed. Express
Email
Hand Delivered
U.S. Mail
Fax
Fed. Express
Email
J. DAV1D NAVARRO
CLERK OE E CO T
D
~
D
D
D
D
~
D
D
o
ORDER RESETTING TRIAL - 2
000874
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4
5
IQ._---;;~-.,,----::-­
FiLED !'~AM -iP.M. -rf--..-~<::7-~
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE CITY OF MERIDIAN, an Idaho
municipal corporation,
6
7
8
9
10
11
12
Plaintiff,
vs.
PETRA INCORPORATED, an Idaho
corporation,
Defendant.
Case No. CVOC0907257
ORDER DENYING MOTION FOR
RECONSIDERAnON
13
14
15
16
17
18
19
20
21
22
23
24
25
26
On November 30, 2009, this Court entered an Order granting the Defendant Petra's
Motion for Protective Order. On December 8, 2009, the Plaintiff filed a Motion for
Reconsideration of that Protective Order and supported the Motion with a Memorandum of Law
and other material.
After reviewing the material submitted, the Court in its discretion hereby denies the
Motion for Reconsideration.
IT IS SO ORDERED.
J
Dated this :;J 7 day of January 2010.
Ronald J. Wil
District Judgel./
ORDER-l 000875
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l
CERTIFICATE OF SERVICE
I, J. David Navarro, the undersigned authority, do hereby certify that I havemailed.by
United States Mail, on this.2ili of January 2010, one copy of the foregoing as notice
pursuant to Rule 77(d) I.C.R. to each of the attorneys of record in this cause in envelopes
7
addressed as follows:
8
KimJ. Trout
9 TROUT JONES GLEDHILL FUHRMAN, PA
10
225 N 9th St,Ste 820
PO Box 1097
11 Boise, ID 83701
12 Thomas G. Walker
COSHO HUMPHREY, LLP
13 800 Park Blvd, Ste 790
PO Box 9518
14 Boise, ID 83707
15
J. DAVID NAVARRO
16 Clerk of the District Court
Ada Co , I
17
18
19
20
21
22
23
24
25
26
ORDER-2
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'JAN 27 Z010
. I J DAVID NAVARRO, Cler'l<
• By KATHY J. BIEHL
CEPun'Thomas G. Walker (ISB No. 1856)
Erika K. Klein (ISB No. 5509)
Mackenzie Whatcott (ISB No. 6774)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.comjeklein@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for DefendantlCounterclaimant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff/Counterdefendant,
vs.
NOTICE OF TAKING DEPOSITION
PURSUANT TO 30(b)(1) OF TAMMY
deWEERD
PETRA INCORPORATED, an Idaho
corporation,
Defendant/Counterclaimant.
TO: PLAINTIFF/COUNTERDEFENDANT, CITY OF MERIDIAN, BY AND THROUGH
ITS ATTORNEYS OR RECORD
YOU ARE HEREBY NOTIFIED that Defendant/Counterclaimant, Petra Incorporated,
by and through its counsel of record, Thomas G. Walker, will take the testimony, upon oral
examination pursuant to Rule 30(b)(1) of the Idaho Rules of Civil Procedure, of Tammy de
NOTICE OF TAKING 30(b)(l) DEPOSITION OF TAMMY de WEERD
535864
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Weerd, on Monday the 8th day of March, 2010, beginning at the hour of 9:00 a.m., at the
office ofCosho Humphrey, LLP, 800 Park Blvd., Suite 790, Boise, Idaho 83712, and continuing
thereafter until completed, before a Notary Public and Court Reporter for the State of Idaho, at
which time and place you are notified to appear and take such part in said examination as shall
be deemed just and proper.
The deposition will be held pursuant to Rule 30(b)(I) of the Idaho Rules of Civil
Procedure for use at any hearing or trial of this matter.
DATED: January 27, 2010.
NOTICE OF TAKING 30(b)(l) DEPOSITION OF TAMMY de WEERD
535864
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 27th day of January, 2010, a true and correct copy of
the within and foregoing Notice of 30(b)(1) Deposition was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
~
D
D
D
D
U.S. Mail
Hand Delivery
Overnight Courier
Facs' ile:
'1:
NOTICE OF TAKING 30(b)(1) DEPOSITION OF TAMMY de WEERD
535864
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JAN 27 2010
'J. DAVID NAVARRO CI k
'.. By KATHy J. BIEHL. er
Da'UTY
Thomas G. Walker (ISB No. 1856)
Erika K. Klein (ISB No. 5509)
Mackenzie Whatcott (ISB No. 6774)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;eklein@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for DefendantlCounterciaimant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff/Counterdefendant,
vs.
PETRA INCORPORATED, an Idaho
corporation,
Defendant/Counterclaimant.
NOTICE OF TAKING 30(b)(1)
DEPOSITION OF JOSEPH W.
BORTON
TO: PLAINTIFF/COUNTER-DEFENDANT, CITY OF MERIDIAN, BY AND THROUGH
ITS ATTORNEYS OR RECORD
YOU ARE HEREBY NOTIFIED that Defendant/Counterclaimant, Petra Incorporated,
by and through its counsel of record, Thomas G. Walker, will take the testimony, upon oral
examination pursuant to Rule 30(b)(1) of the Idaho Rules of Civil Procedure, of Joseph W.
NOTICE OF TAKING 30(b)(l) DEPOSITION OF JOSEPH W. BORTON
535539
Page 1
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Borton, on the 16th day of March, 2010, beginning at the hour of 9:00 a.m., at the office of
Cosho Humphrey, LLP, 800 Park Blvd., Suite 790, Boise, Idaho 83712, and continuing
thereafter until completed, before a Notary Public and Court Reporter for the State of Idaho, at
which time and place you are notified to appear and take such part in said examination as shall
be deemed just and proper.
The deposition will be held pursuant to Rule 30(b)(1) of the Idaho Rules of Civil
Procedure for use at any hearing or trial of this matter.
DATED: January 27, 2010.
NOTICE OF TAKING 30(b)(l) DEPOSITION OF JOSEPH W. BORTON
535539
Page 2
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 27th day of January, 2010, a true and correct copy of
the within and foregoing Notice of 30(b)(1) Deposition was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
~
o
o
o
o
U.S. Mail
Hand Delivery
Overnight Courier
Fa . ile:
'1:
NOTICE OF TAKING 30(b)(l) DEPOSITION OF JOSEPH W. BORTON
535539
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,J. DAVID NAVARRO, Clerk
By KATHY J. BIEHL
.··"tc~
Thomas G. Walker (ISB No. 1856)
Erika K. Klein (ISB No. 5509)
Mackenzie Whatcott (ISB No. 6774)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.comieklein@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for DefendantlCounterciaimant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
T~E STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff/Counterdefendant, NOTICE OF TAKING 30(b)(1)
DEPOSITION OF FRANKLIN G. LEE
vs.
PETRA INCORPORATED, an Idaho
corporation,
Defendant/Counterclaimant.
TO: PLAINTIFF/COUNTER-DEFENDANT, CITY OF MERIDIAN, BY AND THROUGH
ITS ATTORNEYS OR RECORD
YOU ARE HEREBY NOTIFIED that Defendant/Counterclaimant, Petra Incorporated,
by and through its counsel of record, Thomas G. Walker, will take the testimony, upon oral
examination pursuant to Rule 30(b)(1) of the Idaho Rules of Civil Procedure, of Franklin G. Lee,
NOTICE OF TAKING 30(b)(1) DEPOSITION OF FRANKLIN G. LEE
535559
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on Tuesday the 16th day of March, 2010, beginning at the hour of 1:00 p.m., at the office of
Cosho Humphrey, LLP, 800 Park Blvd., Suite 790, Boise, Idaho 83712, and continuing
thereafter until completed, before a Notary Public and Court Reporter for the State of Idaho, at
which time and place you are notified to appear and take such part in said examination as shall
be deemed just and proper.
The deposition will be held pursuant to Rule 30(b)(1) of the Idaho Rules of Civil
Procedure for use at any hearing or trial of this matter.
DATED: January 27,2010.
NOTICE OF TAKING 30(b)(1) DEPOSITION OF FRANKLIN G. LEE
535559
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 27th day of January, 2010, a true and correct copy of
the within and foregoing Notice of30(b)(1) Deposition was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
~
D
D
D
D
U.S. Mail
Hand Delivery
Overnight Courier
Fa imile:
'1:
NOTICE OF TAKING 30(b)(l) DEPOSITION OF FRANKLIN G. LEE
535559
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JAN 272010
. fJe_~AVID NAVAF-lRO, Clerk
,~ By KATHY J. BIEHL
gS'UTY
Thomas G. Walker (ISB No. 1856)
Erika K. Klein (ISB No. 5509)
Mackenzie Whatcott (ISB No. 6774)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;eklein@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for DefendantlCounterclaimant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff/Counterdefendant, NOTICE OF TAKING 30(b)(1)
DEPOSITION OF WILL BERG
vs.
PETRA INCORPORATED, an Idaho
corporation,
Defendant/Counterclaimant.
TO: PLAINTIFF/COUNTER-DEFENDANT, CITY OF MERIDIAN, BY AND THROUGH
ITS ATTORNEYS OR RECORD
YOU ARE HEREBY NOTIFIED that Defendant/Counterclaimant, Petra Incorporated,
by and through its counsel of record, Thomas G. Walker, will take the testimony, upon oral
examination pursuant to Rule 30(b)(1) of the Idaho Rules of Civil Procedure, of Will Berg, on
NOTICE OF TAKING 30(b)(l) DEPOSITION OF WILL BERG
536213
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the 15th day of March, 2010, beginning at the hour of 8:30 a.m., at the office of Cosho
Humphrey, LLP, 800 Park Blvd., Suite 790, Boise, Idaho 83712, and continuing thereafter until
completed, before a Notary Public and Court Reporter for the State of Idaho, at which time and
place you are notified to appear and take such part in said examination as shall be deemed just
and proper.
The deposition will be held pursuant to Rule 30(b)(1) of the Idaho Rules of Civil
Procedure for use at any hearing or trial of this matter.
DATED: January 27,2010.
NOTICE OF TAKING 30(b)(1) DEPOSITION OF WILL BERG
536213
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 27th day of January, 2010, a true and correct copy of
the within and foregoing Notice of30(b)(l) Deposition was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
[gJ
o
o
o
o
u.S. Mail
Hand Delivery
Overnight Courier
Facsimile:
E
NOTICE OF TAKING 30(b)(l) DEPOSITION OF WILL BERG
536213
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OR\G\NAL
A.M_P.~1fO
FEB 01 2010
J. DAVID NAVARRO, Clerk
By PATRICIAADWONCH
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
The City of Meridian
vs.
Petra Incorporated
For:
Cosho Humphrey, LLP
Washington Group Plaza IV
800 Park Blvd., Ste. 790
Boise, 1083712
STATE OF IDAHO
COUNTY OF ADA
)
:ss
)
Plaintiff(s):
Defendant(s):
AFFIDAVIT OF SERVICE
Case Number: CV OC 0907257
Received by TRI-COUNTY PROCESS SERVING LLC on January 27,2010 to be served on FRANKLIN
LEE.
I, Chelsea Olson, who being duly sworn, depose and say that on Thursday, January 28,2010, at 10:08
AM,I:
SERVED the within named person(s) by delivering to and leaving with FRANKLIN LEE a true copy of
the Subpoena for Taking Deposition and Notice of Taking Deposition. Said service was effected at
601 W. Bannock St., Boise, ID 83702.
I also tendered and paid the sum of $22.00, (Witness Fee Tendered), at the time and place of service.
I hereby acknowledge that I am a Process Server in the county in which service was effected. I am over
the age of Eighteen years and not a party to the action.
Our Reference Number: 91100
Client Reference: Thomas G. Walker
Subscribed and sworn before me today
Thursday, January 28, 2010
"~"~I' '11'""",
........ ~SEY VI ""
...,' ~ •••••_. .I\t~ '"~... .... .......~'-:.,
... • ~~!l......::!L-~-L.~~UL=::::::::::::...,..--::::!-~l--i l ~0 T A I? ,_.~ :.
•• r.:
- . ~.~ : :
TRI-COUNTY PROCESS SE~INq.%BL \ C l §
P.O. Box 1224 ':. ifl/>.. .··0 ·"=:'~_-J-~.u.~n~G-_~~ACJ..!~£::===-
.... "'1 •• •••).' :;:jBoise, 10, 83701 "" /'1: ••••••• ~v ..,....otalY. ublic for the S
(208) 344-4132 ""'" 0 F l\\,.......... Resid ng at Nampa, Id
,'.....", My Commission Expir s on March 7th, 2014
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Thomas G. Walker (ISB No. 1856)
Erika K. Klein (ISB No. 5509)
Mackenzie Whatcott (ISB No. 6774)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;eklein@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for DefendantiCounterclaimant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff, SUBPOENA FOR TAKING 30(b)(I)
DEPOSITION OF FRANKLIN G. LEE
vs.
PETRA INCORPORATED, an Idaho
corporation,
Defendant.
THE STATE OF IDAHO SENDS GREETINGS TO:
FRANKLIN G. LEE
601 West Bannock Street
Boise, Idaho 83702
NOTICE IS HEREBY GIVEN that, all and singular business and excuses being laid
aside, you appear and attend your deposition before a certified court reporter, at the office of
SUBPOENA FOR TAKING 30(b)(1) DEPOSITION OF FRANKLIN G. LEE
535531
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Cosho Humphrey, LLP, 800 Park Blvd., Suite 790, Boise, Idaho 83712, on Tuesday the 16th
day of March, 2010, at 1:00 o'clock p.m., to testify in this action, now pending in the above-
entitled matter. Disobedience will be punished as a contempt of the Court, and you will also
forfeit to the party aggrieved the sum of ONE HUNDRED AND NO/100 DOLLARS, and all
damages which may be sustained by your failure to attend.
DATED this 27th day of January, 2010.
J. DAVID NAVARRO
Clerk of the urt
SUBPOENA FOR TAKING 30(b)(l) DEPOSITION OF FRANKLIN G. LEE
535531
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 27th day of January, 2010, a true and correct copy of the
within and foregoing Subpoena for Taking 30(b)(1) Deposition was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
U.S. Mail
Hand Delivery
Overnight Courier
Fac'mile:
il:
SUBPOENA FOR TAKING 30(b)(l) DEPOSITION OF FRANKLIN G. LEE
535531
Page 3
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J. DAVID NAVARRO, CIai'll
By J. RANDALl
DEPUTY
Thomas G. Walker (ISB 1856)
Erika K. Klein (ISB 5509)
Mackenzie Whatcott (ISB 6774)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;eklein@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for Defendant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff/Counterdefendant, NOTICE OF SERVICE OF
DISCOVERY RESPONSES
VS.
PETRA INCORPORATED, an Idaho
corporation,
Defendant/Counterclaimant.
NOTICE IS HEREBY GIVEN that on this 2~y of February, 2010, Defendant Petra
Incorporated's Response Dated February Z-, 2010 to the City of Meridian's Third Requests for
Production of Documents served on or about January 8, 2010 and a copy of this Notice of
Service of Discovery were, served upon counsel for Plaintiff, The City of Meridian as follows:
NOTICE OF SERVICE OF DISCOVERY RESPONSES
532260
Page 1
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Kim J. Trout
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
NOTICE OF SERVICE OF DISCOVERY RESPONSES
532260
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o
U.S. Mail
Hand Delivery
Overnight Courier
Facs' 'le:
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FEB 03 2010
J. DAVID NAVARRO, Clerk
By J. RANDAll.
DEPUTYThomas G. Walker (ISB No. 1856)
Erika K. Klein (ISB No. 5509)
Mackenzie Whatcott (ISB No. 6774)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.comjeklein@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for DefendantlCounterclaimant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff/Counterdefendant, NOTICE OF TAKING DEPOSITION
PURSUANT TO 30(b)(1) OF TED BAIRD
vs.
PETRA INCORPORATED, an Idaho
corporation,
Defendant/Counterclaimant.
TO: PLAINTIFF/COUNTERDEFENDANT, CITY OF MERIDIAN, BY AND THROUGH
ITS ATTORNEYS OR RECORD
YOU ARE HEREBY NOTIFIED that Defendant/Counterclaimant, Petra Incorporated,
by and through its counsel of record, Thomas G. Walker, will take the testimony, upon oral
examination pursuant to Rule 30(b)(1) of the Idaho Rules of Civil Procedure, of Ted Baird, on
( NOTICE OF TAKING 30(b)(l) DEPOSITION OF TED BAIRD539078 Page 1000895 
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Thursday the 11th day of March, 2010, beginning at the hour of 9:00 a.m., at the office of
Cosho Humphrey, LLP, 800 Park Blvd., Suite 790, Boise, Idaho 83712, and continuing
thereafter until completed, before a Notary Public and Court Reporter for the State of Idaho, at
which time and place you are notified to appear and take such part in said examination as shall
be deemed just and proper.
The deposition will be held pursuant to Rule 30(b)(1) of the Idaho Rules of Civil
Procedure for use at any hearing or trial of this matter.
DATED: February 3, 2010.
NOTICE OF TAKING 30(b)(1) DEPOSITION OF TED BAIRD
539078
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 3rd day of February, 2010, a true and correct copy of
the within and foregoing Notice of30(b)(1) Deposition was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
~
D
D
D
D
U.S. Mail
Hand Delivery
Overnight Courier
Facs' ile:
il:
NOTICE OF TAKING 30(b)(l) DEPOSITION OF TED BAIRD
539078
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FEB 03 2010
J. DAVID NAVARRO, Clerk
By J. RANOAU.
OEPUTY
Thomas G. Walker (ISB No. 1856)
Erika K. Klein (ISB No. 5509)
Mackenzie Whatcott (ISB No. 6774)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.comjekIein@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for DefendantlCounterclaimant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff/Counterdefendant,
vs.
PETRA INCORPORATED, an Idaho
corporation,
Defendant/Counterclaimant.
NOTICE OF TAKING DEPOSITION
PURSUANT TO 30(b)(1) OF WILLIAM L.
NARY
TO: PLAINTIFF/COUNTERDEFENDANT, CITY OF MERIDIAN, BY AND THROUGH
ITS ATTORNEYS OR RECORD
YOU ARE HEREBY NOTIFIED that Defendant/Counterclaimant, Petra Incorporated,
by and through its counsel of record, Thomas G. Walker, will take the testimony, upon oral
examination pursuant to Rule 30(b)(1) of the Idaho Rules of Civil Procedure, of William L.
NOTICE OF TAKING 30(b)(l) DEPOSITION OF WILLIAM L. NARY
539083
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Nary, on Friday the 12th day of March, 2010, beginning at the hour of 9:00 a.m., at the office
of Cosho Humphrey, LLP, 800 Park Blvd., Suite 790, Boise, Idaho 83712, and continuing
thereafter until completed, before a Notary Public and Court Reporter for the State of Idaho, at
which time and place you are notified to appear and take such part in said examination as shall
be deemed just and proper.
The deposition will be held pursuant to Rule 30(b)(l) of the Idaho Rules of Civil
Procedure for use at any hearing or trial of this matter.
DATED: February 3, 2010.
NOTICE OF TAKING 30(b)(l) DEPOSITION OF WILLIAM L. NARY
539083
Page 2
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 3rd day of February, 2010, a true and correct copy of
the within and foregoing Notice of 30(b)(1) Deposition was served upon:
Kim 1. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
~
D
D
D
D
U.S. Mail
Hand Delivery
Overnight Courier
Facs' ile:
il:
NOTICE OF TAKING 30(b)(l) DEPOSITION OF WILLIAM L. NARY
539083
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,FEB C3 2010
J. DAVID NAVARRO, Clerk
ByJ.RANDAU
OEPUTY
Thomas G. Walker (ISB No. 1856)
Erika K. Klein (ISB No. 5509)
Mackenzie Whatcott (ISB No. 6774)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;eklein@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for DefendantiCounterclaimant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff/Counterdefendant,
vs.
NOTICE OF TAKING DEPOSITION
PURSUANT TO 30(b)(1) OF CHARLIE
ROUNTREE
PETRA INCORPORATED, an Idaho
corporation,
Defendant/Counterclaimant.
TO: PLAINTIFF/COUNTERDEFENDANT, CITY OF MERIDIAN, BY AND THROUGH
ITS ATTORNEYS OR RECORD
YOU ARE HEREBY NOTIFIED that Defendant/Counterclaimant, Petra Incorporated,
by and through its counsel of record, Thomas G. Walker, will take the testimony, upon oral
examination pursuant to Rule 30(b)(1) of the Idaho Rules of Civil Procedure, of Charlie
/
NOTICE OF TAKING 30(b)(l) DEPOSITION OF CHARLIE ROUNTREE
539084
Page 1
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Rountree, on Wednesday, the 17th day of March, 2010, beginning at the hour of 9:00 a.m., at
the office of Cosho Humphrey, LLP, 800 Park Blvd., Suite 790, Boise, Idaho 83712, and
continuing thereafter until completed, before a Notary Public and Court Reporter for the State of
Idaho, at which time and place you are notified to appear and take such part in said examination
as shall be deemed just and proper.
The deposition will be held pursuant to Rule 30(b)(1) of the Idaho Rules of Civil
Procedure for use at any hearing or trial of this matter.
DATED: February 3,2010.
NOTICE OF TAKING 30(b)(l) DEPOSITION OF CHARLIE ROUNTREE
539084
Page 2
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 3rd day of February, 2010, a true and correct copy of
the within and foregoing Notice of30(b)(I) Deposition was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
~
o
o
o
o
U.S. Mail
Hand Delivery
Overnight Courier
Facs' . e:
m :
NOTICE OF TAKING 30(b)(l) DEPOSITION OF CHARLIE ROUNTREE
539084
Page 3
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FEB 032010
J. DAVID NAVARRO, Clerk
By J. RANDALl.
DEPUTY
Thomas G. Walker (ISB No. 1856)
Erika K. Klein (ISB No. 5509)
Mackenzie Whatcott (ISB No. 6774)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.comjeklein@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for DefendantlCountercIaimant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff/Counterdefendant, NOTICE OF TAKING DEPOSITION
PURSUANT TO 30(b)(1) OF KEITH BIRD
VS.
PETRA INCORPORATED, an Idaho
corporation,
Defendant/Counterclaimant.
TO: PLAINTIFFICOUNTERDEFENDANT, CITY OF MERIDIAN, BY AND THROUGH
ITS ATTORNEYS OR RECORD
YOU ARE HEREBY NOTIFIED that Defendant/Counterclaimant, Petra Incorporated,
by and through its counsel of record, Thomas G. Walker, will take the testimony, upon oral
examination pursuant to Rule 30(b)(1) of the Idaho Rules of Civil Procedure, of Keith Bird, on
NOTICE OF TAKING 30(b)(1) DEPOSITION OF KEITH BIRD
539069
Page 1
000904
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Tuesday the 9th day of March, 2010, beginning at the hour of9:00 a.m., at the office ofCosho
Humphrey, LLP, 800 Park Blvd., Suite 790, Boise, Idaho 83712, and continuing thereafter until
completed, before a Notary Public and Court Reporter for the State of Idaho, at which time and
place you are notified to appear and take such part in said examination as shall be deemed just
and proper.
The deposition will be held pursuant to Rule 30(b)(1) of the Idaho Rules of Civil
Procedure for use at any hearing or trial of this matter.
DATED: February 3, 2010.
NOTICE OF TAKING 30(b)(l) DEPOSITION OF KEITH BIRD
539069
Page 2
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 3rd day of February, 2010, a true and correct copy of
the within and foregoing Notice of 30(b)(1) Deposition was served upon:
Kim 1. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
~
D
D
D
D
U.S. Mail
Hand Delivery
Overnight Courier
Facsim"le:
E-
NOTICE OF TAKING 30(b)(1) DEPOSITION OF KEITH BIRD
539069
Page 3
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FEB 0320'0
J. DAVID NAVARRO, Clerk
By J. RANDALL
DEPUTY
Thomas G. Walker (ISB No. 1856)
Erika K. Klein (ISB No. 5509)
Mackenzie Whatcott (ISB No. 6774)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;eklein@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for Defendant/Counterclaimant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN; an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff/Counterdefendant, NOTICE OF TAKING DEPOSITION
PURSUANT TO 30(b)(1) OF KEITH WATTS
vs.
PETRA INCORPORATED, an Idaho
corporation,
Defendant/Counterclaimant.
TO: PLAINTIFF/COUNTERDEFENDANT, CITY OF MERIDIAN, BY AND THROUGH
ITS ATTORNEYS OR RECORD
YOU ARE HEREBY NOTIFIED that Defendant/Counterclaimant, Petra Incorporated,
by and through its counsel of record, Thomas G. Walker, will take the testimony, upon oral
examination pursuant to Rule 30(b)(1) of the Idaho Rules of Civil Procedure, of Keith Watts, on
NOTICE OF TAKING 30(b)(l) DEPOSITION OF KEITH WATTS
539076
Page I
000907
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Wednesday the 10th day of March, 2010, beginning at the hour of 9:00 a.m., at the office of 
Cosho Humphrey, LLP, 800 Park Blvd., Suite 790, Boise, Idaho 83712, and continuing 
thereafter until completed, before a Notary Public and Court Reporter for the State of Idaho, at 
which time and place you are notified to appear and take such part in said examination as shall 
be deemed just and proper. 
The deposition will be held pursuant to Rule 30(b)(l) of the Idaho Rules of Civil 
Procedure for use at any hearing or trial of this matter. 
DATED: February 3, 2010. 
NOTICE OF TAKING 30(b)(l) DEPOSITION OF KEITH WATTS Page 2 
539076 000908
.......
CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 3rd day of February, 2010, a true and correct copy of
the within and foregoing Notice of30(b)(I) Deposition was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
~
D
D
D
D
U.S. Mail
Hand Delivery
Overnight Courier
Facs' ile:
I:
NOTICE OF TAKING 30(b)(l) DEPOSITION OF KEITH WATTS
539076
Page 3
000909
 
   
                 
          
    
     
      
   
   
 
 
 
 
 
  
  
  
  
 
        
 
  
O ~' \G~~,\\~ALd K. i
:~=--_:':'-:F,~m.~l""".. -3"'~Clr-l.~­
FEB 032010
J. DAVID NAVARRO, Clerk
Sy J. RANDAU.
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
The City of Meridian
vs.
Petra Incorporated
For:
Cosho Humphrey, LLP
Washington Group Plaza IV
800 Park Blvd., Ste. 790
Boise, 1083712
STATE OF IDAHO
COUNTY OF ADA
)
:ss
)
Plaintiff(s):
Defendant(s):
AFFIDAVIT OF SERVICE
Case Number: CV OC 0907257
j
Received by TRI-COUNTY PROCESS SERVING LLC on January 27,2010 to be served on WILL
BERG.
I, Antonio Roque, who being duly sworn, depose and say that on Sunday, January 31, 2010, at 9:32 AM,
I:
SERVED the within named person(s) by delivering to and leaving with WILL BERG a true copy of the
Subpoena for Taking Deposition and Notice of Taking Deposition. Said service was effected at 541
East Saint Kitts Drive, Meridian, ID 83642.
I also tendered and paid the sum of $22.00, (Witness Fee Tendered), at the time and place of service.
I hereby acknowledge that I am a Process Server in the county in which service was effected. I am over
the age of Eighteen years and not a party to the action.
Our Reference Number: 91101
Client Reference: Thomas G. Walker
Subscribed and sworn before me today
Monday, February 1, 2010
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Thomas G. Walker (ISB No. 1856)
Erika K. Klein (ISB No. 5509)
Mackenzie Whatcott (ISB No. 6774)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.comjeklein@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for DefendantlCounterclaimant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff, SUBPOENA FOR TAKING 30(b)(I)
DEPOSITION OF WILL BERG
vs.
PETRA INCORPORATED, an Idaho
corporation,
Defendant.
THE STATE OF IDAHO SENDS GREETINGS TO:
WILL BERG
541 East St. Kitt Drive
Meridian, Idaho 83642
NOTICE IS HEREBY GIVEN that, all and singular business and excuses being laid
aside, you appear and attend your deposition before a certified court reporter, at the office of
SUBPOENA FOR TAKING 30(b)(1) DEPOSITION OF WILL BERG
536208
Page 1
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Cosho Humphrey, LLP, 800 Park Blvd., Suite 790, Boise, Idaho 83712, on Monday the 15th
day of March, 2010, at 8:30 o'clock a.m., to testify in this action, now pending in the above-
entitled matter. Disobedience will be punished as a contempt of the Court, and you will also
forfeit to the party aggrieved the sum of ONE HUNDRED AND NO/I00 DOLLARS, and all
damages which may be sustained by your failure to attend.
DATED this 27th day of January, 2010.
1. DAVID NAVARRO
Clerk of t ourt
LKER
sed in the State of Idaho
SUBPOENA FOR TAKING 30(b)(l) DEPOSITION OF WILL BERG
536208
Page 2
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 27th day of January, 2010, a true and correct copy of the
within and foregoing Subpoena for Taking 30(b)(1) Deposition was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
~
o
o
o
o
U.S. Mail
Hand Delivery
Overnight Courier
Fac 'mile:
'1:
SUBPOENA FOR TAKING 30(b)(1) DEPOSITION OF WILL BERG
536208
Page 3
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FEB 05 20tO
J. DAVID NAVARRO, Clerk
ByE. HOLMES
DEPUTY
Thomas G. Walker (ISB 1856)
Erika K. Klein (ISB 5509)
Mackenzie Whatcott (ISB 6774)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;eklein@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for Defendant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff/Counterdefendant, NOTICE OF SERVICE OF
DISCOVERY RESPONSES
VS.
PETRA INCORPORATED, an Idaho
corporation,
Defendant/Counterclaimant.
NOTICE IS HEREBY GIVEN that on this 5th day of February, 2010, Defendant Petra
Incorporated's Supplemental Response Dated February 5, 2010 to the City of Meridian's First
Requests for Production of Documents served on or about July 22, 2009 and a copy of this
Notice of Service of Discovery were, served upon counsel for Plaintiff, The City of Meridian as
follows:
NOTICE OF SERVICE OF DISCOVERY RESPONSES
539604
Page 1
000914
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KimJ. Trout
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
NOTICE OF SERVICE OF DISCOVERY RESPONSES
539604
D
~
D
D
D
U.S. Mail
Hand Delivery
Overnight Courier
Facsimile:
E-
Page 2
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FEB 172010
J. DAVID NAVARRO, Clerk
By J. RANDALL
DEPUTY
Thomas G. Walker (ISB No. 1856)
Erika K. Klein (ISB No. 5509)
Mackenzie Whatcott (ISB No. 6774)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.comjeklein@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for DefendantiCounterclaimant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal
Corporation,
Plaintiff/Counterdefendant,
vs.
PETRA INCORPORATED, an Idaho corporation,
Defendant/Counterclaimant.
Case No. CV OC 0907257
AMENDED NOTICE OF TAKING
AUDIO-VIDEO DEPOSITION OF
TAMMY DE WEERD
TO: PLAINTIFF/COUNTER-DEFENDANT, CITY OF MERIDIAN, BY AND
THROUGH ITS ATTORNEY OF RECORD
YOU ARE HEREBY NOTIFIED that Defendant/Counterclaimant, Petra Incorporated,
by and through its counsel of record, Thomas G. Walker, will take the testimony, upon oral
examination pursuant to Rules 30(b)(1) and 30(b)(4) of the Idaho Rules of Civil Procedure, of
AMENDED NOTICE OF TAKING AUDIO VIDEO DEPOSITION OF TAMMY DE WEERD Page 1
543621 000916
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Tammy de Weerd, on Monday the 8th day of March, 2010, beginning at the hour of 9:00
a.m., at the offices of Cosho Humphrey, LLP, 800 Park Blvd., Suite 790, Boise, Idaho 83701,
and continuing thereafter until completed. The deposition will be before a Notary Public and
Court Reporter for the State of Idaho who will simultaneously make a stenographic record and
which will be recorded by audio-video means, at which time and place you are notified to appear
and take such part in said examination as shall be deemed just and proper.
This deposition will be taken pursuant to Rules 30(b)(I) and 30(b)(4) of the Idaho Rules
of Civil Procedure for use in pre-trial litigation and at the trial of this matter, and pursuant to the
following:
1. The attorney taking the deposition and/or an employee of Cosho Humphrey, LLP
will operate the audio-video equipment.
2. Parties will be provided a copy of each DVD.
DATED: February 17,2010.
AMENDED NOTICE OF TAKING AUDIO VIDEO DEPOSITION OF TAMMY DE WEERD Page 2
543621 000917
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 17th day of February, 2010, a true and correct copy of
the within and foregoing Amended Notice of Taking Audio Video Deposition was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
~
o
o
o
o
T
U.S. Mail
Hand Delivery
Overnight Courier
Facsi ile:
E-
AMENDED NOTICE OF TAKING AUDIO VIDEO DEPOSITION OF TAMMY DE WEERD Page 3
543621 000918
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FEB 1720ta
J. DAVID NAVARRO, Clerk
By J. RANDALL
OEPUTY
Thomas G. Walker (ISB No. 1856)
Erika K. Klein (ISB No. 5509)
Mackenzie Whatcott (ISB No. 6774)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;eklein@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for DefendantiCounterclaimant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal
Corporation,
Plaintiff/Counterdefendant,
vs.
PETRA INCORPORATED, an Idaho corporation,
Defendant/Counterclaimant.
Case No. CV OC 0907257
AMENDED NOTICE OF TAKING
AUDIO·VIDEO DEPOSITION OF
KEITH BIRD
TO: PLAINTIFF/COUNTER-DEFENDANT, CITY OF MERIDIAN, BY AND
THROUGH ITS ATTORNEY OF RECORD
YOU ARE HEREBY NOTIFIED that Defendant/Counterclaimant, Petra Incorporated,
by and through its counsel of record, Thomas G. Walker, will take the testimony, upon oral
examination pursuant to Rules 30(b)(1) and 30(b)(4) of the Idaho Rules of Civil Procedure, of
AMENDED NOTICE OF TAKING AUDIO VIDEO DEPOSITION OF KEITH BIRD
543623
Page 1
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Keith Bird, on Tuesday the 9th day of March, 2010, beginning at the hour of 9:00 a.m., at the
offices of Cosho Humphrey, LLP, 800 Park Blvd., Suite 790, Boise, Idaho 83701, and
continuing thereafter until completed. The deposition will be before a Notary Public and Court
Reporter for the State of Idaho who will simultaneously make a stenographic record and which
will be recorded by audio-video means, at which time and place you are notified to appear and
take such part in said examination as shall be deemed just and proper.
This deposition will be taken pursuant to Rules 30(b)(l) and 30(b)(4) of the Idaho Rules
of Civil Procedure for use in pre-trial litigation and at the trial of this matter, and pursuant to the
following:
1. The attorney taking the deposition and/or an employee of Cosho Humphrey, LLP
will operate the audio-video equipment.
2. Parties will be provided a copy of each DVD.
DATED: February 17,2010.
AMENDED NOTICE OF TAKING AUDIO VIDEO DEPOSITION OF KEITH BIRD
543623
Page 2
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 17th day of February, 2010, a true and correct copy of
the within and foregoing Amended Notice of Taking Audio Video Deposition was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
~
o
o
o
o
T
u.S. Mail
Hand Delivery
Overnight Courier
Facsi . e:
E a·:
AMENDED NOTICE OF TAKING AUDIO VIDEO DEPOSITION OF KEITH BIRD
543623
Page 3
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FEB 172010
J. DAVID NAVARRO, Clerk
By J. RANDALL
DEPUTY
Thomas G. Walker (ISB No. 1856)
Erika K. Klein (ISB No. 5509)
Mackenzie Whatcott (ISB No. 6774)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.comjeklein@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for DefendantlCounterclaimant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal
Corporation,
Plaintiff/Counterdefendant,
vs.
PETRA INCORPORATED, an Idaho corporation,
Defendant/Counterclaimant.
Case No. CV OC 0907257
AMENDED NOTICE OF TAKING
AUDIO-VIDEO DEPOSITION OF
KEITH WATTS
TO: PLAINTIFF/COUNTER-DEFENDANT, CITY OF MERIDIAN, BY AND
THROUGH ITS ATTORNEY OF RECORD
YOU ARE HEREBY NOTIFIED that Defendant/Counterclaimant, Petra Incorporated,
by and through its counsel of record, Thomas G. Walker, will take the testimony, upon oral
examination pursuant to Rules 30(b)(1) and 30(b)(4) of the Idaho Rules of Civil Procedure, of
AMENDED NOTICE OF TAKING AUDIO VIDEO DEPOSITION OF KEITH WATTS
543624
Page 1
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Keith Watts, on Wednesday the 10th day of March, 2010, beginning at the hour of 9:00 a.m.,
at the offices of Cosho Humphrey, LLP, 800 Park Blvd., Suite 790, Boise, Idaho 83701, and
continuing thereafter until completed. The deposition will be before a Notary Public and Court
Reporter for the State of Idaho who will simultaneously make a stenographic record and which
will be recorded by audio-video means, at which time and place you are notified to appear and
take such part in said examination as shall be deemed just and proper.
This deposition will be taken pursuant to Rules 30(b)(I) and 30(b)(4) of the Idaho Rules
of Civil Procedure for use in pre-trial litigation and at the trial of this matter, and pursuant to the
following:
1. The attorney taking the deposition and/or an employee of Cosho Humphrey, LLP
will operate the audio-video equipment.
2. Parties will be provided a copy of each DVD.
DATED: February 17,2010.
AMENDED NOTICE OF TAKING AUDIO VIDEO DEPOSITION OF KEITH WATTS
543624
Page 2
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 17th day of February, 2010, a true and correct copy of
the within and foregoing Amended Notice ofTaking Audio Video Deposition was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
~
o
o
o
o
U.S. Mail
Hand Delivery
Overnight Courier
Facsi ile:
II:
AMENDED NOTICE OF TAKING AUDIO VIDEO DEPOSITION OF KEITH WATTS
543624
Page 3
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FEB 172010
J. DAVID NAVARRO, C'er~
By J. RANDAll
OEPUTY
Thomas G. Walker (ISB No. 1856)
Erika K. Klein (ISB No. 5509)
Mackenzie Whatcott (ISB No. 6774)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.comjeklein@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for DefendantlCounterclaimant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal
Corporation,
Case No. CV OC 0907257
Plaintiff/Counterdefendant,
vs.
AMENDED NOTICE OF TAKING
AUDIO-VIDEO DEPOSITION OF TED
BAIRD
PETRA INCORPORATED, an Idaho corporation,
Defendant/Counterclaimant.
TO: PLAINTIFF/COUNTER-DEFENDANT, CITY OF MERIDIAN, BY AND
THROUGH ITS ATTORNEY OF RECORD
YOU ARE HEREBY NOTIFIED that Defendant/Counterclaimant, Petra Incorporated,
by and through its counsel of record, Thomas G. Walker, will take the testimony, upon oral
examination pursuant to Rules 30(b)(l) and 30(b)(4) of the Idaho Rules of Civil Procedure, of
AMENDED NOTICE OF TAKING AUDIO VIDEO DEPOSITION OF TED BAIRD
543625
Page 1
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Ted Baird, on Thursday the 11th day of March, 2010, beginning at the hour of 9:00 a.m., at
the offices of Cosho Humphrey, LLP, 800 Park Blvd., Suite 790, Boise, Idaho 83701, and
continuing thereafter until completed. The deposition will be before a Notary Public and Court
Reporter for the State of Idaho who will simultaneously make a stenographic record and which
will be recorded by audio-video means, at which time and place you are notified to appear and
take such part in said examination as shall be deemed just and proper.
This deposition will be taken pursuant to Rules 30(b)(1) and 30(b)(4) of the Idaho Rules
of Civil Procedure for use in pre-trial litigation and at the trial of this matter, and pursuant to the
following:
1. The attorney taking the deposition and/or an employee of Cosho Humphrey, LLP
will operate the audio-video equipment.
2. Parties will be provided a copy of each DVD.
DATED: February 17,2010.
AMENDED NOTICE OF TAKING AUDIO VIDEO DEPOSITION OF TED BAIRD
543625
Page 2
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 1t h day of February, 2010, a true and correct copy of
the within and foregoing Amended Notice of Taking Audio Video Deposition was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
[gJ
o
o
o
o
U.S. Mail
Hand Delivery
Overnight Courier
Facs' . e:
a' :
AMENDED NOTICE OF TAKING AUDIO VIDEO DEPOSITION OF TED BAIRD
543625
Page 3
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FEB 17Z010
J. DAVID NAVARRO, Clerk
By J. RANDAU-
DEPUTY
Thomas G. Walker (ISB No. 1856)
Erika K. Klein (ISB No. 5509)
Mackenzie Whatcott (ISB No. 6774)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;eklein@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for DefendantiCounterclaimant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal
Corporation,
Plaintiff/Counterdefendant,
vs.
PETRA INCORPORATED, an Idaho corporation,
Defendant/Counterclaimant.
Case No. CV OC 0907257
AMENDED NOTICE OF TAKING
AUDIO-VIDEO DEPOSITION OF
WILLIAM L. NARY
TO: PLAINTIFF/COUNTER-DEFENDANT, CITY OF MERIDIAN, BY AND
THROUGH ITS ATTORNEY OF RECORD
YOU ARE HEREBY NOTIFIED that Defendant/Counterclaimant, Petra Incorporated,
by and through its counsel of record, Thomas G. Walker, will take the testimony, upon oral
examination pursuant to Rules 30(b)(I) and 30(b)(4) of the Idaho Rules of Civil Procedure, of
AMENDED NOTICE OF TAKING AUDIO VIDEO DEPOSITION OF WILLIAM L. NARY Page 1
543642 000928
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William L. Nary, on Friday the 12th day of March, 2010, beginning at the hour of 9:00 a.m.,
at the offices of Cosho Humphrey, LLP, 800 Park Blvd., Suite 790, Boise, Idaho 83701, and
continuing thereafter until completed. The deposition will be before a Notary Public and Court
Reporter for the State of Idaho who will simultaneously make a stenographic record and which
will be recorded by audio-video means, at which time and place you are notified to appear and
take such part in said examination as shall be deemed just and proper.
This deposition will be taken pursuant to Rules 30(b)(1) and 30(b)(4) of the Idaho Rules
of Civil Procedure for use in pre-trial litigation and at the trial of this matter, and pursuant to the
following:
1. The attorney taking the deposition and/or an employee of Cosho Humphrey, LLP
will operate the audio-video equipment.
2. Parties will be provided a copy of each DVD.
DATED: February 17,2010.
AMENDED NOTICE OF TAKING AUDIO VIDEO DEPOSITION OF WILLIAM L. NARY Page 2
543642 000929
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 17th day of February, 2010, a true and correct copy of
the within and foregoing Amended Notice of Taking Audio Video Deposition was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
~
D
D
D
D
u.S. Mail
Hand Delivery
Overnight Courier
Facs· e:
1·
AMENDED NOTICE OF TAKING AUDIO VIDEO DEPOSITION OF WILLIAM L. NARY Page 3
543642 000930
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FEB 17 2010
J. DAVID NAVARRO, Cler~
By J. RANDAll
DEPUTY
Thomas G. Walker (ISB No. 1856)
Erika K. Klein (ISB No. 5509)
Mackenzie Whatcott (ISB No. 6774)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;eklein@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for DefendantlCounterclaimant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal
Corporation,
Plaintiff/Counterdefendant,
VS.
PETRA INCORPORATED, an Idaho corporation,
Defendant/Counterclaimant.
Case No. CV OC 0907257
AMENDED NOTICE OF TAKING
AUDIO-VIDEO DEPOSITION OF
WILL BERG
TO: PLAINTIFF/COUNTER-DEFENDANT, CITY OF MERIDIAN, BY AND
THROUGH ITS ATTORNEY OF RECORD
YOU ARE HEREBY NOTIFIED that Defendant/Counterclaimant, Petra Incorporated,
by and through its counsel of record, Thomas G. Walker, will take the testimony, upon oral
examination pursuant to Rules 30(b)(l) and 30(b)(4) of the Idaho Rules of Civil Procedure, of
AMENDED NOTICE OF TAKING AUDIO VIDEO DEPOSITION OF WILL BERG
543627
Page 1
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Will Berg, on Monday the 15th day of March, 2010, beginning at the hour of 8:30 a.m., at the
offices of Cosho Humphrey, LLP, 800 Park Blvd., Suite 790, Boise, Idaho 83701, and
continuing thereafter until completed. The deposition will be before a Notary Public and Court
Reporter for the State of Idaho who will simultaneously make a stenographic record and which
will be recorded by audio-video means, at which time and place you are notified to appear and
take such part in said examination as shall be deemed just and proper.
This deposition will be taken pursuant to Rules 30(b)(l) and 30(b)(4) of the Idaho Rules
of Civil Procedure for use in pre-trial litigation and at the trial of this matter, and pursuant to the
following:
1. The attorney taking the deposition and/or an employee of Cosho Humphrey, LLP
will operate the audio-video equipment.
2. Parties will be provided a copy of each DVD.
DATED: February 17,2010.
AMENDED NOTICE OF TAKING AUDIO VIDEO DEPOSITION OF WILL BERG
543627
Page 2
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 17th day of February, 2010, a true and correct copy of
the within and foregoing Amended Notice of Taking Audio Video Deposition was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
~
o
o
o
o
T
u.S. Mail
Hand Delivery
Overnight Courier
Facs· ·le:
AMENDED NOTICE OF TAKING AUDIO VIDEO DEPOSITION OF WILL BERG
543627
Page 3
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FEB 17 2010
J. DAVID NAVARRO, Clerk
By J. RANDALL
DEPUTY
Thomas G. Walker (lSB No. 1856)
Erika K. Klein (ISB No. 5509)
Mackenzie Whatcott (ISB No. 6774)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com:eklein@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for DefendantiCounterciaimant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal
Corporation,
Plaintiff/Counterdefendant,
vs.
PETRA INCORPORATED, an Idaho corporation,
Defendant/Counterclaimant.
Case No. CV OC 0907257
AMENDED NOTICE OF TAKING
AUDIO-VIDEO DEPOSITION OF
JOSEPH W. BORTON
TO: PLAINTIFF/COUNTER-DEFENDANT, CITY OF MERIDIAN, BY AND
THROUGH ITS ATTORNEY OF RECORD
YOU ARE HEREBY NOTIFIED that Defendant/Counterclaimant, Petra Incorporated,
by and through its counsel of record, Thomas G. Walker, will take the testimony, upon oral
examination pursuant to Rules 30(b)(1) and 30(b)(4) of the Idaho Rules of Civil Procedure, of
AMENDED NOTICE OF TAKING AUDIO VIDEO DEPOSITION OF JOSEPH W. BORTON
543611
Page 1
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Joseph W. Borton, on Tuesday the 16th day of March, 2010, beginning at the hour of 9:00
a.m., at the offices of Cosho Humphrey, LLP, 800 Park Blvd., Suite 790, Boise, Idaho 83701,
and continuing thereafter until completed. The deposition will be before a Notary Public and
Court Reporter for the State of Idaho who will simultaneously make a stenographic record and
which will be recorded by audio-video means, at which time and place you are notified to appear
and take such part in said examination as shall be deemed just and proper.
This deposition will be taken pursuant to Rules 30(b)(1) and 30(b)(4) of the Idaho Rules
of Civil Procedure for use in pre-trial litigation and at the trial of this matter, and pursuant to the
following:
1. The attorney taking the deposition and/or an employee of Cosho Humphrey, LLP
will operate the audio-video equipment.
2. Parties will be provided a copy of each DVD.
DATED: February 17, 2010.
AMENDED NOTICE OF TAKING AUDIO VIDEO DEPOSITION OF JOSEPH W. BORTON Page 2
543611 000935
                 
                
              
               
                 
              
               
                   
 
             
     
          
    
             
 
CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 17th day of February, 2010, a true and correct copy of
the within and foregoing Amended Notice of Taking Audio Video Deposition was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
~
o
o
o
o
U.S. Mail
Hand Delivery
Overnight Courier
Facsi . e:
AMENDED NOTICE OF TAKING AUDIO VIDEO DEPOSITION OF JOSEPH W. BORTON Page 3
543611 000936
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FEB 17 2010
J. DAVID NAVARRO, Clerk
By J. RANDAll
Thomas G. Walker (ISB No. 1856) DEPUTY
Erika K. Klein (ISB No. 5509)
Mackenzie Whatcott (ISB No. 6774)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.comjeklein@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for DefendantiCounterclaimant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal
Corporation,
Plaintiff/Counterdefendant,
VS.
PETRA INCORPORATED, an Idaho corporation,
Defendant/Counterclaimant.
Case No. CV OC 0907257
AMENDED NOTICE OF TAKING
AUDIO-VIDEO DEPOSITION OF
FRANKLIN G. LEE
TO: PLAINTIFF/COUNTER-DEFENDANT, CITY OF MERIDIAN, BY AND
THROUGH ITS ATTORNEY OF RECORD
YOU ARE HEREBY NOTIFIED that Defendant/Counterclaimant, Petra Incorporated,
by and through its counsel of record, Thomas G. Walker, will take the testimony, upon oral
examination pursuant to Rules 30(b)(1) and 30(b)(4) of the Idaho Rules of Civil Procedure, of
AMENDED NOTICE OF TAKING AUDIO VIDEO DEPOSITION OF FRANKLIN G. LEE Page 1
535559_2 000937
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•Franklin G. Lee, on Tuesday the 16th day ofMarch, 2010, beginning at the hour of 1:00 p.m.,
at the offices of Cosho Humphrey, LLP, 800 Park Blvd., Suite 790, Boise, Idaho 83701, and
continuing thereafter until completed. The deposition will be before a Notary Public and Court
Reporter for the State of Idaho who will simultaneously make a stenographic record and which
will be recorded by audio-video means, at which time and place you are notified to appear and
take such part in said examination as shall be deemed just and proper.
This deposition will be taken pursuant to Rules 30(b)(1) and 30(b)(4) of the Idaho Rules
of Civil Procedure for use in pre-trial litigation and at the trial of this matter, and pursuant to the
following:
1. The attorney taking the deposition and/or an employee of Cosho Humphrey, LLP
will operate the audio-video equipment.
2. Parties will be provided a copy ofeach DVD.
DATED: February 17,2010.
AMENDED NOTICE OF TAKING AUDIO VIDEO DEPOSITION OF FRANKLIN G. LEE Page 2
535559_2 000938
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 17th day of February, 2010, a true and correct copy of
the within and foregoing Amended Notice of Taking Audio Video Deposition was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
rg]
D
D
D
D
U.S. Mail
Hand Delivery
Overnight Courier
Facsi ile:
AMENDED NOTICE OF TAKING AUDIO VIDEO DEPOSITION OF FRANKLIN G. LEE Page 3
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FEB 172010
J. DAVID NAVARRO, CIerI<
By J. RANDALL
DEPUTYThomas G. Walker (ISB No. 1856)
Erika K. Klein (ISB No. 5509)
Mackenzie Whatcott (ISB No. 6774)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.comjeklein@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for Defendant/Counterclaimant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal
Corporation,
Case No. CV OC 0907257
Plaintiff/Counterdefendant,
vs.
AMENDED NOTICE OF TAKING
AUDIO-VIDEO DEPOSITION OF
CHARLIE ROUNTREE
PETRA INCORPORATED, an Idaho corporation,
Defendant/Counterclaimant.
TO: PLAINTIFF/COUNTER-DEFENDANT, CITY OF MERIDIAN, BY AND
THROUGH ITS ATTORNEY OF RECORD
YOU ARE HEREBY NOTIFIED that Defendant/Counterclaimant, Petra Incorporated,
by and through its counsel of record, Thomas G. Walker, will take the testimony, upon oral
examination pursuant to Rules 30(b)(1) and 30(b)(4) of the Idaho Rules of Civil Procedure, of
AMENDED NOTICE OF TAKING AUDIO VIDEO DEPOSITION OF CHARLIE ROUNTREE Page 1
543630 000940
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Charlie Rountree, on Wednesday the 17th day of March, 2010, beginning at the hour of9:00
a.m., at the offices of Cosho Humphrey, LLP, 800 Park Blvd., Suite 790, Boise, Idaho 83701,
and continuing thereafter until completed. The deposition will be before a Notary Public and
Court Reporter for the State of Idaho who will simultaneously make a stenographic record and
which will be recorded by audio-video means, at which time and place you are notified to appear
and take such part in said examination as shall be deemed just and proper.
This deposition will be taken pursuant to Rules 30(b)(1) and 30(b)(4) of the Idaho Rules
of Civil Procedure for use in pre-trial litigation and at the trial of this matter, and pursuant to the
following:
1. The attorney taking the deposition and/or an employee of Cosho Humphrey, LLP
will operate the audio-video equipment.
2. Parties will be provided a copy of each DVD.
DATED: February 17,2010.
AMENDED NOTICE OF TAKING AUDIO VIDEO DEPOSITION OF CHARLIE ROUNTREE Page 2
543630 000941
               
                
              
               
                 
              
               
                   
 
             
     
          
   
            
 
CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 17th day of February, 2010, a true and correct copy of
the within and foregoing Amended Notice of Taking Audio Video Deposition was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
~
D
D
D
D
u.s. Mail
Hand Delivery
Overnight Courier
Facsimile:
E 11·
AMENDED NOTICE OF TAKING AUDIO VIDEO DEPOSITION OF CHARLIE ROUNTREE Page 3
543630 000942
   
      th           
              
    
     
      
   
   
 
 
 
 
 
  
  
  
 
  
            
 
JI
,
KIMJ. TROUT, ISB #2468
TROUT. JONES. GLEDHIlL. FUHRMAN, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise,ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Attorneys for Plaintiff
NO. -;;~~~--
A.M FII.EO..tP.M Wi; :
FIiQ 182010
d: QAVIQ NAVAPtfitOJ Clerk
~AlaA"CIN
PiPUl¥
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE CITY OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff,
v.
PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
Case No. CV OC 09-07257
NOTICE OF SERVICE
Pursuant to the Idaho Rules of Civil Procedure, notice is hereby given by the undersigned
party that a copy of Plaintiff's Fourth Supplemental R~sponses to Defendant's First Set of
. • , i
Interrogatories, Requests for Production of Documents and Requests for Admissions was served
upon the following by hand-delivery at:
Thomas G. Walker
COSHO HUMPHREY, LLP
800 Park Blvd., Ste. 790
P.O. Box 9518
Boise,ID 83707-9518
Twalker@CoshoLaw.com
DATED this 19th day of February, 2010.
NOTICE OF SERVICE - 1
000943
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"TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
B~~.-.!~~LS-----
Kim]. Trout
Attorneys for Plaintiff
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 19th day of February, 2010, a true and correct copy of
the above and foregoing document was forwarded addressed as follows in the manner stated below:
Thomas G. Walker
MacKenzie Whatcott
COSHO HUMPHREY, LLP
800 Park Blvd., Ste. 790
P.O. Box 9518
Boise, ID 83707-9518
Fax: (208) 639-5609
NOTICE OF SERVICE - 2
Hand Delivered
u.s. Mail
Fax
Fed. Express
Gz(
Kim]. Trout
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Thomas G. Walker (ISB No. 1856)
Erika K. Klein (ISB No. 5509)
Mackenzie Whatcott (ISB No. 6774)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.comjeklein@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for DefendantlCounterclaimant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal
Corporation,
Plaintiff/Counterdefendant,
vs.
, PETRA1NCORPORATED, an Idaho corporation,
Defendant/Counterclaimant.
Case No. CV OC 0907257
SECOND AMENDED NOTICE OF
TAKING AUDIO-VIDEO DEPOSITION
DUCES TECUM OF FRANKLIN G. LEE
TO: PLAINTIFF/COUNTER-DEFENDANT, CITY OF MERIDIAN, BY AND
THROUGH ITS ATTORNEY OF RECORD
YOU ARE HEREBY NOTIFIED that Defendant/Counterclaimant, Petra Incorporated
("Petra"), by and through its counsel of record, Thomas G. Walker, will take the testimony, upon
oral examination pursuant to Rules 30(b)(1) and 30(b)(4) of the Idaho Rules of Civil Procedure,
SECOND AMENDED NOTICE OF TAKING AUDIO VIDEO DEPOSITION DUCES TECUM
OF FRANKLIN G. LEE Page 1
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of Franklin G. Lee, on Tuesday the 16th day of March, 2010, beginning at the hour of 1:00
p.m., at the offices of Cosho Humphrey, LLP, 800 Park Blvd., Suite 790, Boise, Idaho 83701,
and continuing thereafter until completed. The deposition will be before a Notary Public and
Court Reporter for the State of Idaho who will simultaneously make a stenographic record and
which will be recorded by audio-video means, at which time and place you are notified to appear
and take such part in said examination as shall be deemed just and proper.
YOU ARE FURTHER NOTIFIED that, Petra requires the deponent to produce and make
available for inspection and/or copying at his deposition the following documents:
1. All non-privileged documents in your file regarding the Construction
Management Agreement between the City ofMeridian and Petra Incorporated.
This deposition will be taken pursuant to Rules 30(b)(I) and 30(b)(4) of the Idaho Rules
of Civil Procedure for use in pre-trial litigation and at the trial of this matter, and pursuant to the
following:
1. The attorney taking the deposition and/or an employee of Cosho Humphrey, LLP
will operate the audio-video equipment.
2. Parties will be provided a copy of each DVD.
DATED: February 22,2010.
SECOND AMENDED NOTICE OF TAKING AUDIO VIDEO DEPOSITION DUCES TECUM
OF FRANKLIN G. LEE Page 2
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•CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 22nd day of February, 2010, a true and correct copy of
the within and foregoing Second Amended Notice of Taking Audio Video Deposition Duces
Tecum was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
~
o
o
o
o
U.S. Mail
Hand Delivery
Overnight Courier
Facsimile:
I1:
SECOND AMENDED NOTICE OF TAKING AUDIO VIDEO DEPOSITION DUCES TECUM
OF FRANKLIN G. LEE Page 3
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OR\ G\ FEB 252010
J. DAVID NAVARRO, Clerk
By J. RANDALL
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
The City of Meridian
vs.
Petra Incorporated
For:
Cosho Humphrey, LLP
Washington Group Plaza IV
800 Park Blvd., Ste. 790
Boise, 10 83712
STATE OF IDAHO
COUNTY OF ADA
)
:ss
)
Plaintiff(s):
Defendant(s):
AFFIDAVIT OF SERVICE
Case Number: CV OC 0907257
Received by TRI-COUNTY PROCESS SERVING LLC on February 22,2010 to be served on FRANKLIN
G.LEE.
I, Chelsea Olson, who being duly sworn, depose and say that on Wednesday, February 24,2010, at
10:05 AM, I:
SERVED the within named person(s) by delivering to and leaving with FRANKLIN G. LEE a true copy of
the Amended Subpoena for Taking 30(b)(1) and 30(b)(4) Deposition Duces Tecum, Second
Amended Notice of Taking Audio-Video Deposition Duces Tecum. Said service was effected at 601
W. Bannock St., Boise, ID 83702.
I hereby acknowledge that I am a Process Server in the county in which service was effected. I am over
the age of Eighteen years and not a party to the action.
. "
Our Reference Number: 92188
Client Reference: Thomas G. Walker
Subscribed and sworn before me today
Wednesday, February 24,2010
000948
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Thomas G. Walker (ISB No. 1856)
Erika K. Klein (ISB No. 5509)
Mackenzie Whatcott (ISB No. 6774)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com:eklein@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for DefendantlCounterclaimant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff,
vs.
PETRA INCORPORATED, an Idaho
corporation,
Defendant.
AMENDED SUBPOENA FOR TAKING
30(b)(I) AND 30(b)(4) DEPOSITION
DUCES TECUM OF FRANKLIN G.
LEE
THE STATE OF IDAHO SENDS GREETINGS TO:
FRANKLIN G. LEE
601 West Bannock Street
Boise, Idaho 83702
NOTICE IS HEREBY GIVEN that, all and singular business and excuses being laid
aside, you appear and attend your deposition before a certified court reporter, at the office of
AMENDED SUBPOENA FOR TAKING 30(b)(l) AND 30(b)(4) DEPOSITION DUCES TECUM OF
FRANKLIN G. LEE Page 1
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Cosho Humphrey, LLP, 800 Park Blvd., Suite 790, Boise, Idaho 83712, on Tuesday the 16th
day of March, 2010, at 1:00 o'clock p.m., to testify in this action, now pending in the above-
entitled matter. Disobedience will be punished as a contempt of the Court, and you will also
forfeit to the party aggrieved the sum of ONE HUNDRED AND NO/lOO DOLLARS, and all
damages which may be sustained by your failure to attend.
DATED this 22nd day of February, 2010.
J. DAVID NAVARRO
Clerk of the C
AMENDED SUBPOENA FOR TAKING 30(b)(l) AND 30(b)(4) DEPOSITION DUCES TECUM OF
FRANKLIN G. LEE Page 2
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Attorney L ce ed in the State of Idaho 
           
     
 
CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 22nd day ofFebruary, 2010, a true and correct copy of
the within and foregoing Subpoena for Taking 30(b)(l) and 30(b)(4) Deposition Duces Tecum
was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
rgj
D
D
D
D
U.S. Mail
Hand Delivery
Overnight Courier
Facsimile:
E-mail:
THOMAS G. WALKER
AMENDED SUBPOENA FOR TAKING 30(b)(l) AND 30(b)(4) DEPOSITION DUCES TECUM OF
FRANKLIN G. LEE Page 3
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OR\G\\~!\L MAH n4 20iO
J DAVID NAVARRO, Clerk
, IV QARI.,Y l.ATlMORE
.. CiPU'TY
Thomas G. Walker (ISB 1856)
Erika K. Klein (ISB 5509)
Mackenzie Whatcott (lSB 6774)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;eklein@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for Defendant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff/Counterdefendant, NOTICE OF SERVICE OF
DISCOVERY RESPONSES
vs.
PETRA INCORPORATED, an Idaho
corporation,
Defendant/Counterclaimant. "..
NOTICE IS HEREBY GIVEN that on this 4th day of March, 2010, Defendant Petra
Incorporated's Supplemental Response Dated March 4, 2010 to the City of Meridian's First
Requests for Production of Documents served on or about July 22, 2009 and a copy of this
Notice of Service of Discovery were, served upon counsel for Plaintiff, The City of Meridian as
follows:
NOTICE OF SERVICE OF DISCOVERY RESPONSES
549488
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Kim J. Trout
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
NOTICE OF SERVICE OF DISCOVERY RESPONSES
549488
D[gJ
D
D
D
U.S. Mail
Hand Delivery
Overnight Courier
Facsi ile:
E-
Page 2
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J. DAVID NAVARRO, Clerk
Bye. tofOI.Ml1J
O;t'Uf'f
Thomas G. Walker (ISB 1856)
Erika K. Klein (ISB 5509)
Mackenzie Whatcott (ISB 6774)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;eklein@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for Defendant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff/Counterdefendant, NOTICE OF SERVICE OF
DISCOVERY RESPONSES
vs.
PETRA INCORPORATED, an Idaho
corporation,
Defendant/Counterclaimant.
NOTICE IS HEREBY GIVEN that on this 5th day of March, 2010, Defendant Petra
Incorporated's Supplemental Response Dated March 5, 2010 to the City of Meridian's First
Requests for Production of Documents served on or about July 22, 2009 and a copy of this
Notice of Service of Discovery were, served upon counsel for Plaintiff, The City of Meridian as
follows:
NOTICE OF SERVICE OF DISCOVERY RESPONSES
550127
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Kim J. Trout I:8J
Trout Jones Gledhill Fuhrman, P.A. D
225 North 9th Street, Suite 820 D
P.O. Box 1097 D
Boise, Idaho 83701 D
NOTICE OF SERVICE OF DISCOVERY RESPONSES Page 2
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Hand Delivery 
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MAR 10 2010
J. DAVID NAVARRO, Clerk
By eARLY LATIMORE
DepUTY
Thomas G. Walker (ISB No. 1856)
Erika K. Klein (ISB No. 5509)
Mackenzie Whatcott (ISB No. 6774)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;eklein@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for DefendantlCounterclaimant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal
Corporation,
Plaintiff/Counterdefendant,
vs.
PETRA INCORPORATED, an Idaho corporation,
Defendant/Counterclaimant.
Case No. CV OC 0907257
NOTICE VACATING DEPOSITIONS
Defendant Petra Incorporated ("Petra"), by and through its attorney of record, Thomas G.
Walker, of the law firm Cosho Humphrey, LLP, hereby provides notice that it is vacating the
following depositions, to be rescheduled at a date and time mutually agreed upon by all parties.
Keith Watts scheduled 3/10/10;
Ted Baird scheduled 3/11/10;
NOTICE VACATING DEPOSITIONS
551819
Page 1
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William Nary scheduled 3/12/10;
Will Berg scheduled 3/15/10;
Joseph W. Borton scheduled 3/16/10;
Franklin G. Lee scheduled 3/16/10; and
Charlie Roundtree scheduled 3/17/1 O.
DATED: March 10,2010
NOTICE VACATING DEPOSITIONS
551819
Page 2
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ts, Petra Incorporated 
  
CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 10th day of March, 2010, a true and correct copy of the
within and foregoing document was served upon the following in the manner indicated:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
Franklin G. Lee
601 West Bannock Street
Boise, Idaho 83702
Joseph W. Borton
2537 West State Street, Ste. 110
Boise, Idaho 83702
Will Berg
541 East Saint Kitts Drive
Meridian, Idaho 83642
NOTICE VACATING DEPOSITIONS
551819
~ U.S. Mail
D Hand Delivery
D Overnight Courier
D Facsimile:
D E-mail:
~ U.S. Mail
D Hand Delivery
D Overnight Courier
D Facsimile:
D E-mail:
~ U.S. Mail
D Hand Delivery
D Overnight Courier
D Facsimile:
D E-mail:
~ U.S. Mail
D Hand Delivery
D Overnight Courier
D Facsimile:
D E-mail:
Page 3
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KIMJ. TROUT, ISB #2468
TROUT. JONES. GLEDHIlL. FUHRMAN, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise,ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Attorneys for Plaintiff
J. DAVID NAVARRO, Clerk
By eARLY LATIMORE
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE CI1Y OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff,
v.
PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
Case No. CV OC 09-07257
NOTICE OF SERVICE
Pursuant to the Idaho Rules of Civil Procedure, notice is hereby given by the undersigned
party that a copy of Plaintiffs Fifth Supplemental Responses to Defendant's First Set of
Interrogatories, Requests for Production of Documents and Requests for Admissions was served
upon the following by hand-delivery at:
Thomas G. Walker
COSHO HUMPHREY, LLP
800 Park Blvd., Ste. 790
P.O. Box 9518
Boise,ID 83707-9518
Twalker@CoshoLaw.com
DATED this 23rd day of March, 2010.
NOTICE OF SERVICE· 1
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TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
By: ~w&k Gc
Kim]. Trout
Attorneys for Plaintiff
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 23rd day of March, 2010, a true and correct copy of the
above and foregoing document was forwarded addressed as follows in the manner stated below:
Thomas G. Walker
MacKenzie Whatcott
COSHO HUMPHREY, LLP
800 Park Blvd., Ste. 790
P.O. Box 9518
Boise, ID 83707-9518
Fax: (208) 639-5609
NOTICE OF SERVICE - 2
Hand Delivered
U.S. Mail
Fax
Fed. Express
Email
Kim]. Trout
~
D
D
D
D
000960
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ByL.AMES
OEPUTV
Thomas G. Walker (ISB No. 1856)
Erika K. Klein (ISB No. 5509)
Mackenzie Whatcott (ISB No. 6774)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.comjeklein@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for DefendantiCounterciaimant, Petra Incorporated
IN THE DISTRICT COURT 6F THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal
Corporation,
Plaintiff/Counterdefendant,
vs.
PETRA INCORPORATED, an Idaho corporation,
Defendant/Counterclaimant.
Case No. CV OC 0907257
SECOND AMENDED NOTICE OF
TAKING AUDIO-VIDEO DEPOSITION
OF JOSEPH W. BORTON
TO: PLAINTIFF/COUNTER-DEFENDANT, CITY OF MERIDIAN, BY AND
THROUGH ITS ATTORNEY OF RECORD
YOU ARE HEREBY NOTIFIED that Defendant/Counterclaimant, Petra Incorporated,
by and through its counsel of record, Thomas G. Walker, will take the testimony, upon oral
examination pursuant to Rules 30(b)(1) and 30(b)(4) of the Idaho Rules of Civil Procedure, of
SECOND AMENDED NOTICE OF TAKING AUDIO VIDEO DEPOSITION OF JOSEPH W. BORTON Page 1
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Joseph W. Borton, on Tuesday the 11th day of May, 2010, beginning at the hour of9:00 a.m.,
at the offices of Cosho Humphrey, LLP, 800 Park Blvd., Suite 790, Boise, Idaho 83701, and
continuing thereafter until completed. The deposition will be before a Notary Public and Court
Reporter for the State of Idaho who will simultaneously make a stenographic record and which
will be recorded by audio-video means, at which time and place you are notified to appear and
take such part in said examination as shall be deemed just and proper.
This deposition will be taken pursuant to Rules 30(b)(1) and 30(b)(4) of the Idaho Rules
of Civil Procedure for use in pre-trial litigation and at the trial of this matter, and pursuant to the
following:
1. The attorney taking the deposition and/or an employee of Cosho Humphrey, LLP
will operate the audio-video equipment.
2. Parties will be provided a copy of each DVD.
DATED: March 23, 2010. COSHO HUMPHREY, LLP
~~\jJ,-----
THOMAS G. WALKER
Attorney for Petra Incorporated
SECOND AMENDED NOTICE OF TAKING AUDIO VIDEO DEPOSITION OF JOSEPH W. BORTON Page 2
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 23rd day of March, 2010, a true and correct copy of the
within and foregoing Amended Notice of Taking Audio Video Deposition was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
~
D
D
D
D
u.S. Mail
Hand Delivery
Overnight Courier
Facsimile:
E-mail:
THOMAS G. WALKER
SECOND AMENDED NOTICE OF TAKING AUDIO VIDEO DEPOSITION OF JOSEPH W. BORTON Page 3
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Thomas G. Walker (ISB No. 1856)
Erika K. Klein (ISB No. 5509)
Mackenzie Whatcott (ISB No. 6774)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;eklein@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for Defend~ntlCounterciaimant,Petra Incorporated
NAR 24 2OIJ...
J. 0..."" ilJ NAVARRO. Clerk
Sy L. AMES-' -...,
OEPUTY 11'
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
I
THE CITY OF MERIDIAN, an Idaho Municipal
Corporation,
Plaintiff/Counterdefendant,
vs.
PETRA INCORPORATED, an Idaho corporation,
Defendant/Counterclaimant.
Case No. CV OC 0907257
SECOND AMENDED NOTICE OF
TAKING AUDIO-VIDEO DEPOSITION
OF WILL BERG
TO: PLAINTIFF/COUNTER-DEFENDANT, CITY OF MERIDIAN, BY AND
THROUGH ITS ATTORNEY OF RECORD
YOU ARE HEREBY NOTIFIED that Defendant/Counterclaimant, Petra Incorporated,
by and through its counsel of record, Thomas G. Walker, will take the testimony, upon oral
examination pursuant to Rules 30(b)(l) and 30(b)(4) of the Idaho Rules of Civil Procedure, of
SECOND AMENDED NOTICE OF TAKING AUDIO VIDEO DEPOSITION OF WILL BERG Page 1
557010 000964
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Will Berg, on Monday the 26th day of April, 2010, beginning at the hour of 8:30 a.m., at the
offices of Cosho Humphrey, LLP, 800 Park Blvd., Suite 790, Boise, Idaho 83701, and
continuing thereafter until completed. The deposition will be before a Notary Public and Court
Reporter for the State of Idaho who will simultaneously make a stenographic record and which
will be recorded by audio-video means, at which time and place you are notified to appear and
take such part in said examination as shall be deemed just and proper.
This deposition will be taken pursuant to Rules 30(b)(I) and 30(b)(4) of the Idaho Rules
of Civil Procedure for use in pre-trial litigation and at the trial of this matter, and pursuant to the
following:
I. The attorney taking the deposition and/or an employee of Cosho Humphrey, LLP
will operate the audio-video equipment.
2. Parties will be provided a copy of each DVD.
DATED: March 23, 2010. COSHO HUMPHREY, LLP
THOMAS G. WALKER
Attorney for Petra Incorporated
SECOND AMENDED NOTICE OF TAKING AUDIO VIDEO DEPOSITION OF WILL BERG Page 2
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 23rd day of March, 2010, a true and correct copy of the
within and foregoing Amended Notice of Taking Audio Video Deposition was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
~
D
D
D
D
u.S. Mail
Hand Delivery
Overnight Courier
Facsimile:
E-mail:
~\-'---=--~)+---
THOMAS G. WALKER
SECOND AMENDED NOTICE OF TAKING AUDIO VIDEO DEPOSITION OF WILL BERG Page 3
557010 000966
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Thomas G. Walker (ISB No. 1856)
Erika K. Klein (ISB No. 5509)
Mackenzie Whatcott (ISB No. 6774)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.comjeklein@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for DefendantiCounterclaimant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal
Corporation,
Plaintiff/Counterdefendant,
vs.
PETRA INCORPORATED, an Idaho corporation,
Defendant/Counterclaimant.
Case No. CV OC 0907257
SECOND AMENDED NOTICE OF
TAKING AUDIO-VIDEO DEPOSITION
OF FRANKLIN G. LEE
TO: PLAINTIFF/COUNTER-DEFENDANT, CITY OF MERIDIAN, BY AND
THROUGH ITS ATTORNEY OF RECORD
YOU ARE HEREBY NOTIFIED that Defendant/Counterclaimant, Petra Incorporated,
by and through its counsel of record, Thomas G. Walker, will take the testimony, upon oral
examination pursuant to Rules 30(b)(1) and 30(b)(4) of the Idaho Rules of Civil Procedure, of
SECOND AMENDED NOTICE OF TAKING AUDIO VIDEO DEPOSITION OF FRANKLIN G. LEE Page 1
557015 000967
      
      
     
   
     
    
   
    
    
    
  
  i    
          
           
 
       
 
 
 
     
i  
     
    
   
    
       
     
     i    
                
               
              
 
.'
Franklin G. Lee, on Tuesday the 27th day of April, 2010, beginning at the hour of 1:00 p.m.,
at the offices of Cosho Humphrey, LLP, 800 Park Blvd., Suite 790, Boise, Idaho 83701, and
continuing thereafter until completed. The deposition will be before a Notary Public and Court
Reporter for the State of Idaho who will simultaneously make a stenographic record and which
will be recorded by audio-video means, at which time and place you are notified to appear and
take such part in said examination as shall be deemed just and proper.
This deposition will be taken pursuant to Rules 30(b)(I) and 30(b)(4) of the Idaho Rules
of Civil Procedure for use in pre-trial litigation and at the trial of this matter, and pursuant to the
following:
I. The attorney taking the deposition and/or an employee ofCosho Humphrey, LLP
will operate the audio-video equipment.
2. Parties will be provided a copy of each DVD.
DATED: March 23,2010. COSHO HUMPHREY, LLP
~w~
THOMAS G. WALKER
Attorney for Petra Incorporated
SECOND AMENDED NOTICE OF TAKING AUDIO VIDEO DEPOSITION OF FRANKLIN G. LEE Page 2
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Thomas G. Walker (ISB No. 1856)
Erika K. Klein (ISB No. 5509)
Mackenzie Whatcott (ISB No. 6774)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;eklein@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for DefendantlCounterclaimant, Petra Incorporated
J. DkV 11.1 j\iAVAARO. Clerk
Sv I.. AMI'
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal
Corporation,
Plaintiff/Counterdefendant,
vs.
PETRA INCORPORATED, an Idaho corporation,
Defendant/Counterclaimant.
Case No. CV OC 0907257
THIRD AMENDED NOTICE OF
TAKING AUDIO-VIDEO DEPOSITION
DUCES TECUM OF FRANKLIN G. LEE
TO: PLAINTIFF/COUNTER-DEFENDANT, CITY OF MERIDIAN, BY AND
THROUGH ITS ATTORNEY OF RECORD
YOU ARE HEREBY NOTIFIED that Defendant/Counterclaimant, Petra Incorporated
("Petra"), by and through its counsel of record, Thomas G. Walker, will take the testimony, upon
oral examination pursuant to Rules 30(b)(1) and 30(b)(4) of the Idaho Rules of Civil Procedure,
THIRD AMENDED NOTICE OF TAKING AUDIO VIDEO DEPOSITION DUCES TECUM
OF FRANKLIN G. LEE
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•of Franklin G. Lee, on Tuesday the 27th day of April, 2010, beginning at the hour of 1:00
p.m., at the offices of Cosho Humphrey, LLP, 800 Park Blvd., Suite 790, Boise, Idaho 83701,
and continuing thereafter until completed. The deposition will be before a Notary Public and
Court Reporter for the State of Idaho who will simultaneously make a stenographic record and
which will be recorded by audio-video means, at which time and place you are notified to appear
and take such part in said examination as shall be deemed just and proper.
YOU ARE FURTHER NOTIFIED that, Petra requires the deponent to produce and make
available for inspection and/or copying at his deposition the following documents:
1. All non-privileged documents in your. file regarding the Construction
Management Agreement between the City of Meridian and Petra Incorporated.
This deposition will be taken pursuant to Rules 30(b)(1) and 30(b)(4) of the Idaho Rules
of Civil Procedure for use in pre-trial litigation and at the trial of this matter, and pursuant to the
following:
1. The attorney taking the deposition and/or an employee of Cosho Humphrey, LLP
will operate the audio-video equipment.
2. Parties will be provided a copy of each DVD.
DATED: March 24,2010. COSHO HUMPHREY, LLP
THOMAS G. WALKER
Attorney for Petra Incorporated
THIRD AMENDED NOTICE OF TAKING AUDIO VIDEO DEPOSITION DUCES TECUM
OF FRANKLIN G. LEE Page 2
557275 000970
 
                  
                
              
               
                 
              
             
           
          
          
                
                   
 
             
     
          
      
   
    
          
      
 
, .
CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 24th day of March, 2010, a true and correct copy of the
within and foregoing Second Amended Notice of Taking Audio Video Deposition Duces Tecum
was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
~
o
o
o
o
U.S. Mail
Hand Delivery
Overnight Courier
Facsimile:
E-mail:
THIRD AMENDED NOTICE OF TAKING AUDIO VIDEO DEPOSITION DUCES TECUM
OF FRANKLIN G. LEE Page 3
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MAR 3 0 2010
J. DAVID NAVARRO, Clerk
By KATHY J. BIEHL
QEPUTY
Thomas G. Walker (ISB No. 1856)
Erika K. Klein (ISB No. 5509)
Mackenzie Whatcott (ISB No. 6774)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;eklein@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for DefendantlCounterciaimant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal
Corporation,
Plaintiff/Counterdefendant,
vs.
PETRA INCORPORATED, an Idaho corporation,
Defendant/Counterclaimant.
Case No. CV OC 0907257
NOTICE VACATING DEPOSITIONS
Defendant Petra Incorporated ("Petra"), by and through its attorney of record, Thomas G.
Walker, of the law firm Cosho Humphrey, LLP, hereby provides notice that it is vacating the
following depositions, to be rescheduled at a date and time mutually agreed upon by all parties.
Will Berg scheduled 4/26/10;
Franklin Lee scheduled 4/27/10; and
Joseph Borton scheduled 5/11/10.
NOTICE VACATING DEPOSITIONS
558652
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DATED: March 31, 2010
NOTICE VACATING DEPOSITIONS
558652
KER
endants, Petra Incorporated
Page 2
000973
    
     
 
  
CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 31st day ofMarch, 2010, a true and correct copy of the
within and foregoing document was served upon the following in the manner indicated:
Kim 1. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
Franklin G. Lee
601 West Bannock Street
Boise, Idaho 83702
Joseph W. Borton
2537 West State Street, Ste. 110
Boise, Idaho 83702
Will Berg
541 East Saint Kitts Drive
Meridian, Idaho 83642
NOTICE VACATING DEPOSITIONS
558652
~ U.S. Mail
0 Hand Delivery
0 Overnight Courier
0 Facsimile:
0 E-mail:
~ U.S. Mail
0 Hand Delivery
0 Overnight Courier
0 Facsimile:
0 E-mail:
~ U.S. Mail
0 Hand Delivery
0 Overnight Courier
0 Facsimile:
0 E-mail:
~ U.S. Mail
0 Hand Delivery
0 Overnight Courier
0 Facsimile:
0 E-mail:
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KIM J. TROUT, ISB # 2468
TROUT. JONES. GLEDHILL. FUHRMAN •
GOURLEY, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Attorneys for Plaintiff
A.M__-,~tt:62
MAR 312010
J. DAVID NAVARRO, Clerk
By J. RANDAU.
DEPUTY
Case No. CV OC 09-07257
IN THE DISTRICT COURT OF THE FOURTH JUDIOAL DISTRICf OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
1HE Qrr OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff,
v.
PETRA, INCORPORA1ED, an Idaho
Corporation,
Defendant.
MOTION FOR LEAVE TO FILE
FIRST AMENDED COMPLAINT
AND ADD CLAIM FOR PUNITIVE
DAMAGES PURSUANT TO IDAHO
CODE § 6-1604
The City of Meridian ("Meridian"), the Plaintiff in the above-entitled matter, by and through
its attorneys of record, Trout Jones Gledhill Fuhnnan Gourley, P.A, hereby moves this Court
pursuant to Rule 15(a) of the Idaho Rules of Civil Procedure and the scheduling order entered in
this matter, for an order granting it leave to file its First Amended Complaint in the form attached
hereto as Exhibit "N'. Meridian also moves the Court for leave to add a claim for punitive
damages pursuant to Idaho Code § 6-1604.
Pursuant to Rule 7(b)(3) of the Idaho Rule of Civil Procedure, Plaintiff will supplement this
Motion with a memorandum in support and!or affidavits in support. This Motion is further
supported bythe papers and pleadings on file in this matter.
MOTION FOR LEAVE TO FILE FIRST AMENDED COMPLAINT AND ADD a...AIM FOR
PUNITIVE DAMAGES PURSUANT TO IDAHO CODE § 6-1604· 1
000975
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Oral argument is requested on this motion and has been scheduled for Apri115, 2010 at 3:30
p.rn. at the Ada County Courthouse.
DA1ED this 31st day of March, 2010.
TROUT. JONES. GLEDI-llLL • FuHRMAN.
GoURLEY, P.A
B~--
KimJ. Trout
Attorneys for Plaintiff
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 31st day of March, 2010, a true and correct copy of the
above and foregoing document was forwarded addressed as follows in the manner stated below:
Thomas G. Walker
MacKenzie Whateott
COSHO HUMPHREY, LLP
800 Park Blvd., Ste. 790
P.O. Box 9518
Boise, ID 83707-9518
Fax: (208) 639-5609
Hand Delivered
U.S. Mail
Fax
Fed. Express
Email
~
D
D
D
D
MOTION FOR LEAVE TO FILE FIRST AMENDED COMPLAINT AND ADD UAIM FOR
PUNITIVE DAMAGES PURSUANT TO IDAHO CODE § 6-1604 - 2
000976
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KIM J. TROUT, ISB #2468
TROUT. JONES. GLEDHILL. FUHRMAN •
GOURLEY, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE CITY OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff,
v.
PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
Case No. CV OC 09-7257
FIRST AMENDED COMPLAINT
COMES NOW the Plaintiff City of Meridian ("Plaintiff" or "City"), by and through its
counsel of record, Kim J. Trout of the law firm TROUT + JONES + GLEDHILL + FUHRMAN
+GOURLEY, P.A., and for its claim for relief against Defendant Petra Incorporated ("Defendant" or
"Petra") alleges and complains as follows.
JURISDICTION AND VENUE
1. Plaintiff City of Meridian ("City'') is an Idaho municipal corporation located in Ada
County, Idaho.
2. Defendant Petra Incorporated ("Petra") is an Idaho corporation, qualified to do
business in the state of Idaho.
FIRST AMENDED COMPLAINT - 1
EXHIBIT
I-L000977
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3. This Court has personal and subject matter jurisdiction over the parties pursuant to
Idaho Code § 10-1201, and venue is proper in the County of Ada, State of Idaho.
GENERAL ALLEGATIONS
4. The City and Petra entered into a Construction Management Agreement dated
August 7, 2006 ("Agreement"). A true and correct copy of said Agreement is attached hereto as
Exhibit "A" and incorporated herein by reference as though fully set forth herein.
5. The Agreement defines the Project as "Owner desires to abate and demolish the
existing structures on the Site and develop a new city hall facility thereon consisting of a four story
structure with approximately 80,000 square feet of standard Class A office space and related
improvements with surface parking (the "Project")".
6. On or about July 1, 2006, Petra began incurring costs related to a Petra's Claim of
the alleged Change Order No.2.
7. The City did not receive notice of the claimed change in costs until on or about
November 5, 2007, when Petra submitted the first written notice of Petra's claimed Change Order
No.2.
8. The City did not approve any written notice, nor the first written notice of Petra's
claimed Change Order No.2, in any form.
9. On or about April 4, 2008, Petra submitted its claimed Change Order No.2.
10. In response to Petra's claimed Change Order No.2, the City asked for supplemental
information regarding Petra's claimed Change Order No.2. Change Order No.2 was ultimately
denied.
11. The Agreement provides that prior to providing any services, which would be
subject to Section 7, Changes, the Construction Manager shall notify the City of the proposed
FIRST AMENDED COMPLAINT - 2
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change and receive the City's approval of the change. Petra failed to obtain any prior approval for
the additional work allegedly performed in conjunction with Petra's claimed Change Order No.2.
COUNT ONE
(Declaratory Judgment)
12. The City re-alleges the allegations contained in paragraphs 1 through 11 above, and
incorporates said allegations as though fully set forth herein.
13. An actual controversy has arisen and now exists between the City and Petra with
regards to Petra's claimed Change Order No.2.
14. Petra failed to request or obtain the City's approval for the alleged additional work
performed in conjunction with Petra's claimed Change Order No.2 prior to the commencement or
provision of the alleged additional services
15. Petra's failure to obtain the City's approval of any alleged Change prior to the
commencement or provision of the alleged additional services claimed is a bar to any claim for a
Petra's claimed Change.
16. A judicial determination is necessary and appropriate at this time in order to
determine that Petra's claimed Change Order No.2 is barred and/or that the City owes nothing
with respect to Petra's claimed Change Order No.2.
COUNT TWO
(Breach of Contract)
17. The City re-alleges the allegations contained in paragraphs 1 through 16 above, and
incorporates said allegations as though fully set forth herein.
18. The Agreement imposed certain obligations upon Petra, which include, but are not
limited to fiduciary obligations and service responsibilities.
19. Petra breached its responsibilities by, inter alia:
a. Exceeding the Maximum Price of the Agreement;
FIRST AMENDED COMPLAINT - 3
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b. Failing to define the General Conditions Cost Category;
c. Failing to conform its conducts to the requirements contained in the Agreement;
d. Failing to properly administer the Prime Contracts;
e. Breaching the relationship of trust and confidence established with the City pursuant
to the Agreement;
f. Failing to produce monthly reports for the City during the construction phase of the
Project;
g. Billing the City for costs that should have been back charged to Prime Contractors;
h. Billing the City for Petra's own errors and omissions;
1. Billing for work which was incomplete and/or not performed;
j. Treating the Agreement as a cost-plus contract;
k. Failing to reject Work that failed to meet the Prime Contract drawings and
specifications for the Project;
1. Failing to require Prime Contractors to comply with the Prime Contract time(s) for
completion and failing to identify and assess liquidated damages in accord with the
contract documents of the Prime Contractors;
20. As a result of Petra's breach of the Agreement, the City has been damaged in an
amount to be proven at time of trial. The City alleges that the amount of damage is greater than the
sum of $10,000.00.
COUNT THREE
(Breach of the Implied Covenant of Good Faith and Fair Dealing)
21. The City re-alleges the allegations contained in paragraphs 1 through 20 above, and
incorporates said allegations as though fully set forth herein.
22. Implied into every contract is an implied covenant of good faith and fair dealing.
FIRST AMENDED COMPLAINT - 4
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23. Petra breached this covenant by failing to provide the services required pursuant to
the Agreement.
24. As a direct result of Petra's breach of the covenant of good faith and fair dealing, the
City has been damaged in an amount to be proven at the trial of this matter, but which amount
greater than the sum of $10,000.00.
COUNT FOUR
(Unjust Enrichment)
25. The City re-alleges the allegations contained in paragraphs 1 through 24 above, and
incorporates said allegations as though fully set forth herein.
26. The City conferred a benefit upon Petra through its payment for Petra's services that
were not performed in accordance with the Agreement and/or which were improperly billed and
collected by Petra.
27. Petra appreciated the benefits conferred upon it by the City to the City's detriment.
28. Petra has accepted and retained the benefits conferred upon it by the City under
such circumstances as to make it inequitable for Petra to retain such benefits without providing the
agreed upon services and should repay the City for the value of such benefits.
29. Petra has been unjustly enriched in an amount to be proven at the trial of this matter,
but which amount greater than the sum of $10,000.00.
COUNT FIVE
(Fraud / Fraud in the Inducement)
30. The City re-alleges the allegations contained in paragraphs 1 through 29 above, and
incorporates said allegations as though fully set forth herein.
31. Petra made certain misrepresentations of fact to the City concerning the Project
including, but not limited to:
FIRST AMENDED COMPLAINT - 5
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a. That the Maximum Price for the Project was established at $12.2 Million
Dollars when in fact, Petra was conducting itself at all times as though the Project was a
"cost plus" project;
b. That Petra represented it would conform its conduct to the requirements of
the Agreement but acted in a manner that was inconsistent with its representation;
c. That Petra represented it would conform its conduct to the requirements of
the administration of the Prime Contracts but acted in a manner that was inconsistent with
its representation;
d. That Petra represented it would act as a Construction Manager when in fact
it intended to act as a General Contractor without having obtained the Project through a
public bidding process;
e. That Petra represented it would act as fiduciary in a position of trust to
protect the public funds of the City but acted in a manner that was inconsistent with its
representations;
f. That Petra represented it would act with honesty in its dealings with the City
but acted in a manner that was inconsistent with its representations;
g. That Petra misrepresented the cost of the Project to induce the City to accept
bids and move forward with the Project;
32. Petra's representations were false.
33. Petra's representations were material.
34. Petra knew that the representations were false.
35. Petra intended the City rely upon its representations.
36. At the time of Petra's representations, the City did not know Petra's representations
were false.
FIRST AMENDED COMPLAINT - 6
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37. The City relied upon Petra's representations, which reliance was justifiable and
reasonable given Petra's alleged expertise in construction management.
38. As a direct result of Petra's misrepresentations, the City has been damaged in an
amount to be proven at the trial of this matter, but which amount greater than the sum of
$10,000.00.
COUNT SIX
(Alternative to Count Five)
Constructive Fraud)
39. The City re-alleges the allegations contained in paragraphs 1 through 29 above, and
incorporates said allegations as though fully set forth herein.
40. Beginning on or about August 1, 2006 Petra held itself out as, and did in fact
conduct business as the City's agent in all matters giving rise to the instant litigation.
41. As the City's agent, Petra owed a duty to the City.
42. The City relied upon Petra to act in the best interest of the City.
43. Petra made certain misrepresentations of fact to the City concerning the Project
including but not limited to:
a. That the Maximum Price for the Project was established at $12.2 Million Dollars
when in fact, Petra was conducting itself at all times as though the Project was a
"cost plus" project;
b. That Petra represented it would conform its conduct to the requirements of the
Agreement but acted in a manner that was inconsistent with its representation;
c. That Petra represented it would conform its conduct to the requirements of the
administration of the Prime Contracts but acted in a manner that was inconsistent
with its representation;
FIRST AMENDED COMPLAINT - 7
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d. That Petra represented it would act as a Construction Manager when in fact it
intended to act as a General Contractor without having obtained the Project through
a public bidding process;
e. That Petra represented it would act as fiduciary in a position of trust to protect the
public funds of the City but acted in a manner that was inconsistent with its
representations;
f. That Petra represented it would act with honesty in its dealings with the City but
acted in a manner that was inconsistent with its representations;
g. That Petra misrepresented the cost of the Project to induce the City to accept bids
and move forward with the Project;
44. Petra's representations were false.
45. Petra's representations were material.
46. The City was unaware of the falsity of Petra's statements.
47. The City relied upon Petra's representations, which reliance was justifiable and
reasonable given Petra's alleged expertise in construction management.
48. As a direct result of Petra's misrepresentations, the City has been damaged in an
amount to be proven at the trial of this matter, but which amount greater than the sum of
$10,000.00.
COUNT SEVEN
(Gross Negligence)
49. The City re-alleges the allegations contained in paragraphs 1 through 48 above, and
incorporates said allegations as though fully set forth herein.
50. Petra owed the City a fiduciary duty and duty of good faith in managmg the
construction of a commercial building pursuant to the terms of the Construction Management
Agreement.
FIRST AMENDED COMPLAINT· 8
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51. Petra breached that duty by willfully, wantonly, and intentionally misrepresenting the
cost of the Project, the schedule of the project, and the compliance or non compliance of Prime
Contractors with the schedule and the requirements of the Prime Contracts, both before and during
construction.
52. Petra knew or should have known that its negligent conduct involved a high
probably that the City would be harmed by Petra's negligent actions.
53. As a direct and proximate result of Petra's grossly negligent conduct, the City has
been damaged in an amount to be proven at trial of this matter, but which amount greater than the
sum of $10,000.00.
COUNT EIGHT
(Punitive Damages)
54. The City re-alleges the allegations contained in paragraphs 1 through 53 above, and
incorporates said allegations as though fully set forth herein.
55. The conduct described above is oppressive, malicious, fraudulent or outrageous and
is sufficient to justify an award of punitive damages.
ATTORNEY'S FEES AND COSTS
The City has been required to retain the services of an attorney to prosecute this action, and
has chosen to retain the firm of TROUT • JONES. GLEDHILL. FUHRMAN. GOURLEY, P.A. The
City should be awarded its reasonable attorney's fees and costs pursuant to the Agreement and
Idaho Code §§ 12-120, 12-120(3), 12-121 and Rule 54 of the Idaho Rules of Civil Procedure.
PRAYER FOR RELIEF
WHEREFORE, based upon the foregoing, the City respectfully requests the following
relief:
1. For an Order declaring that the City owes nothing under Petra's Claim and/or
Change Order No.2, and that said Claim and/or Change Order is barred;
FIRST AMENDED COMPLAINT - 9
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2. For an Order awarding the City its damages as proven for Petra's breach of contract;
3. For an Order awarding the City its damages as proven for Petra's breach of the
implied covenant of good faith and fair dealing;
4. For an Order awarding the City its damages as proven pursuant to Count 4 (Unjust
Enrichment);
5. For an Order awarding the City its damages as proven pursuant to Count 5 (Fraud /
Fraud in the Inducement) or in the alternative Count 6 (Constructive Fraud);
6. For an Order awarding the City its damages as proven pursuant to Count 7 (Gross
Negligence);
7. For an award of the maximum amount of punitive damages pursuant to Idaho Code
§ 6-1604;
8. For an Order awarding the City its costs and reasonable attorney's fees incurred in
bringing this action; and
9. For such other and further relief as the Court deems just and proper in these
pretnlses.
DATED this __ day of :, 2010.
TROUT. JONES. GLEDHILL. FUHRMAN, P.A.
By:
Kim]. Trout
Attorneys for Plaintiff
FIRST AMENDED COMPLAINT - 10
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MAR 3 12010
KIM J. TROUT, ISB #2468
TROUT. JONES. GLEDHILL. FUHRMAN •
GOURLEY, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Attorneys for Plaintiff
J. DAVID NAVARRO, Clerk
ByJ.RANDALL
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE CITY OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff,
v.
PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
Case No. CV OC 09-07257
NOTICE OF HEARING
TO: THE ABOVE NAMED PARTIES AND THEIR COUNSEL OF RECORD:
PLEASE TAKE NOTICE, that the hearing on Plaintiffs Motion for Leave to File First
Amended Complaint will be heard on the 15th day of April, 2010, at the hour of 3:30 p.m., or as
soon thereafter as the parties may be heard. The hearing is scheduled at the Ada County
Courthouse located at 200 W. Front St., Boise, ID 83702.
DATED this 31st day of March, 2010.
~NOTICE OF HEARING-1
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TROUT. JONES. GLEDHILL. FUHRMAN.
GOURLEY, P.A.
BY:C~
Kim J. Trout
Attorneys for Plaintiff
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 31st day of March, 2010, a true and correct copy of the
above and foregoing document was forwarded addressed as follows in the manner stated below:
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE CITY OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff,
v.
PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
Case No. CV OC 09-7257
MEMORANDUM IN SUPPORT OF
PLAINTIFF'S MOTION FOR LEAVE TO
FILE FIRST AMENDED COMPLAINT
AND ADD CLAIM FOR PUNITIVE
DAMAGES PURSUANT TO IDAHO
CODE § 6-1604
COMES NOW Plaintiff the City of Meridian ("City"), by and through its attorneys of
record, the law firm of Trout Jones Gledhill Fuhrman Gourley, P.A., and hereby submits the
following Memorandum in Support of Plaintiffs Motion for Leave to File Amended Complaint and
Add Claim for Punitive Damages Pursuant to Idaho Code § 6-1604. The City also specifically
incorporates herein by reference the testimony and exhibits set forth in the Affidavit of Theodore W.
Baird, Jr.
I. INTRODUCTION
On April 16, 2009, the City filed its Complaint in this matter seeking declaratory relief and
asserting a simple breach of contract claim against Defendant Petra, Incorporated ("Petra").
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However, through the course of litigation and discovery, the true nature of Petra's conduct in
relation to the construction of the Meridian City Hall Facility ("Project") has come increasingly to
light, which conduct has prompted the City to assert additional causes of action as set forth in the
First Amended Complaint, attached as Exhibit A to the City's Motion to Amend. In addition,
Petra's intentional and fraudulent conduct warrants the addition of a claim for punitive damages.
II. LEGAL STANDARDS
A. Idaho Rule of Civil Procedure 15(a).
Idaho Rule of Civil Procedure 15(a) provides that a "party may amend a pleading only by leave
of court or by written consent of the adverse party; and leave shall be freely given when justice so
requires ...." Idaho R. Civ. P. 15(a) (emphasis added); Clark v. Olsen, 110 Idaho 323, 326, 715 P.2d
993,996 (1986); Smith v. Shinn, 82 Idaho 141, 149,350 P.2d 348 (1960); Markstaller v. Markstaller, 80
Idaho 129, 134,326 P.2d 994 (1958). Idaho courts "should favor liberal grants ofleave to amend."
Wickstrom v. North Idaho College, 111 Idaho 450, 453, 725 P.2d 155 (1986).
[T]he purpose of the rule is two-fold: First, to allow the best chance for each claim to
be determined on its merits rather than on some procedural technicality; and,
second, to relegate pleadings to the limited role of providing parties with notice of
the nature of the pleader's claim and the facts that have been called into question.
Issue formulation is to be left to the discovery process and pleadings are not to be
viewed as carrying the burden of fact revelation or of controlling the trial phase of
the action.
Clark, 110 Idaho at 326, 715 P.2d at 996 (citing C. Wright and A. Miller, Federal Practice and
Procedure, Civil2d §1471 (1971)).
The United States Supreme Court in Foman v. Davis, 371 U.S. 178 (1962), defined the intent
of Rule 15(a) as follows:
Rule 15(a) declares that leave to amend shall be freely given where justice so requires;
this mandate is to be heeded. If the underlying facts or circumstances relied
upon by a plaintiff may be a proper subject of relief, he ought to be afforded
an opportunity to test his claim on the merits. In the absence of any apparent or
declared reason -- such as undue delay, bad faith or dilatory motive on the part of the
MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION FOR LEAVE TO FILE FIRST AMENDED
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movant, repeated failure to cure deficiencies by amendments previously allowed,
undue prejudice to the opposing party by virtue of the allowance of the amendment,
futility of amendment, etc. - the leave sought should, as the rules require, be freely
given. Of course, the grant or denial of an opportunity to amend is within the
discretion of the District Court, but outright refusal to grant the leave without any
justifying reason appearing for the denial is not an exercise of discretion; it is merely
abuse of that discretion and inconsistent with the spirit of the Federal Rules.
371 U.S. at 182 (internal citations omitted) (emphasis added).
The Idaho Supreme Court has "expressly adopted Foman's language and, in addition, placed
the burden of showing why a court should not grant leave to amend a complaint on the parties
opposed to the amendment." Clark, 110 Idaho at 326, 715 P.2d at 996; Smith, 98 Idaho at 272-73,
561 P.2d at 1305-06. As the courts identified above held, the refusal to grant leave to amend
without any justifying reason is, per se, an abuse of discretion. Id.
B. Idaho Code § 6-1604.
Idaho Code § 6-1604 provides the method by which a party may amend its complaint to
include a claim for punitive damages. Id. Section 6-1604 states that:
In all civil actions in which punitive damages are permitted, no claim for damages
shall be filed containing a prayer for relief seeking punitive damages. However, a
party may, pursuant to a pretrial motion and after hearing before the court, amend
the pleadings to include a prayer for relief seeking punitive damages. The court shall
allow the motion to amend the pleadings if, after weighing the evidence presented,
the court concludes that, the moving party has established at such hearing a
reasonable likelihood of proving facts at trial sufficient to support an award of
punitive damages.
Id. (emphasis added).
III. ARGUMENT
A. The Factual Basis Set Forth in the City's First Amended Complaint Supports the
Valid Causes of Action Identified Therein.
As demonstrated in Section II(A) above, Idaho courts have been consistently liberal in
granting a party leave to amend a pleading, and the present Motion by the City squarely fits within
this standard. In order to be successful in its Motion, the City need not prove its case in chief at this
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point in the proceedings, nor should the Court consider the sufficiency of the evidence supporting
the City's causes of action in a Rule 15(a) motion. Instead, if the underlying facts relied upon by the
City, as set forth in First Amended Complaint, present a proper subject of relief, the City "ought to
be afforded an opportunity to test its claim on the merits." Olsen, 110 Idaho at 326, 715 P.2d at 996.
Through conducting extensive discovery and depositions in this case, the City has
discovered facts that support the additional causes of action set forth in the First Amended
Complaint, including the fraud claims that are plead with particularity. See Affidavit of Thoedore W
Baird, Jr. and accompanying exhibits. Each Count contained in the First Amended Complaint
direcdy relates to Petra's representations and!or actions in providing, or failing to provide,
construction management services for the Project. The factual basis for the additional Counts has
been developed through depositions and the ongoing receipt and review of documents produced in
discovery in this matter. Affidavit ofThoedore W Baird, Jr..
The City's First Amended Complaint is consistent with the original Complaint in that all of
the causes of action arose out of Petra's conduct in relation to the Project. However, the First
Amended Complaint provides a more detailed and comprehensive claim against Petra, which could
only be achieved through a thorough discovery process. Consistent with the dual purposes of Rule
15(a), the City's First Amended Complaint provides notice to Petra of the nature of the City's claims
and facts that are at issue, and the amendment will allow the City's claims to be tried on their merits.
Finally, as factors such as undue delay, bad faith, dilatory motive, or repeated failure to cure
deficiencies are not present in this case, justice requires that leave to amend the City's Complaint be
granted.
B. The Facts of this Case Warrant the Addition of a Claim for Punitive Damages.
As is required to warrant a claim for punitive damages pursuant to Idaho Code § 6-1604,
Petra's conduct in this matter has been fraudulent, oppressive, willful and malicious. "The court
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shall allow the motion to amend the pleadings if, after weighing the evidence presented, the court
concludes that, the moving party has established at such hearing a reasonable likelihood of
proving facts at trial sufficient to support an award of punitive damages." I.e. § 6-1604(2). As
demonstrated by the detailed facts set forth in the First Amended Complaint, as well as the Affidavit
of Thoedore W. Baird, Jr. and accompanying exhibits, submitted contemporaneously herewith, the
City has a solid factual basis to prove fraudulent and malicious conduct by Petra at tria~ which
conduct supports a claim for punitive damages. In particular, Petra's conduct in making several
fraudulent misrepresentations to the City will, itself, provide a basis for punitive damages. See
Affidavit of Thoedore w: Baird, Jr.; I.e. § 6-1604. One undeniable fact which arises from the parties'
Construction Management Agreement ("Agreement") is that Petra was to act in a fiduciary capacity,
that is, one of "[t]rust and confidence established with the Owner by this Agreement and that this
relationship is a material consideration for Owner entering into this Agreement. Accordingly,
Construction Manager shall, at all times, act in a manner consistent with this relationship." See PI.'s
CompI. Ex. A Section 1.1 (April 16, 2009). It is from this critical relationship backdrop that the
Court must consider the pending motion.
In addition, Idaho courts have imposed punitive damages in breach of contract cases where
the court found willful breaches of the contract. See Myers v. Workmen's Auto Ins. Co., 140 Idaho 495,
95 P.3d 977 (2004). The City will establish these facts at trial through, among other evidence, the
presentation of documentary evidence and testimony set forth in the Affidavit of Thoedore W.
Baird,Jr..
1. Petra's Fraudulent Conduct Supports a Claim for Punitive Damages.
The sworn testimony and exhibits attached to the Affidavit of Thoedore W. Baird, Jr. set
forth the basis for the City's claim that Petra acted fraudulendy and maliciously in relation to the
Project. See Affidavit of Thoedore w: Baird, Jr.. Idaho recognizes a basis for a claim for punitive
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damages when fraudulent conduct is established. I.C § 6-1604; Myers v. WorkmenJ- Auto Ins. Co., 140
Idaho 495, 95 P.3d 977 (2004). Here, as will be shown by the evidence at trial, multiple examples of
fraudulent and willful conduct on the part of Petra was present, which conduct justifies a claim for
punitive damages. See Affidavit ofThoedore w: Baird, Jr..
Even without considering additional documentary support or other witnesses, the City has a
reasonable likelihood of establishing at trial through the testimony and evidence set forth in the
Affidavit of Thoedore W. Baird, Jr. that Petra acted fraudulently in relation to the Project City.
Section 6-1604 does not require that the City establish fraudulent conduct by clear and convincing
evidence at this stage of the proceeding, only that the City has a reasonable likelihood to prove such
conduct at trial. All that is required in the City's present Motion is to set forth evidence that there is
a reasonable likelihood that Petra's fraudulent and malicious conduct can be established at trial. The
testimony and exhibits provided in the Affidavit of Thoedore W. Baird, Jr. provide more than
sufficient evidence to meet the City's burden at this state of the case and, therefore, the City should
be granted leave to amend its Complaint to add a claim for punitive damages.
2. Petra's Breach of Contract Supports a Claim for Punitive Damages.
"In appropriate cases, a claim for breach of contract can support an award of punitive
damages." Gunter v. Murphy's Lounge, ILC, 141 Idaho 16, 105 P.3d 676 (2005). While punitive
damages are not available in the routine, ordinary breach of contract actions, "it should not be
construed as a blanket prohibition against punitive damages in breach of contract claims." Myers v.
Workmen's Auto Ins. Co., 140 Idaho 495, 95 P.3d 977 (2004).
It is not the nature of the case, whether tort or contract, that controls the issue of
punitive damages. The issue revolves around whether the plaintiff is able to establish
the requisite intersection of two factors: a bad act and a bad state of mind. As
this Court noted in Linscott, numerous situations arise where the breaking of a
promise may be an extreme deviation from standards of reasonable conduct, and,
when done with knowledge of its likely effects, may be grounds for an award of
punitive damages.
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Id. (emphasis added). "The justification for punitive damages must be that the defendant acted with
an extremely harmful state of mind, whether that state of mind be termed malice, oppression, fraud
or gross negligence; malice, oppression, wantonness;" or simply deliberate or willful." Cudcfy
Mountain Concrete, Inc. v. Citadel Const., Inc., 121 Idaho 220, 824 P.2d 151 (Ct. App. 1992) (quoting
Chenry v. Palos Verdes Inv. Corp., 104 Idaho 897, 665 P.2d 661 (1983) (emphasis added).
The court in Cudcfy Mountain held that while a breach alone was not enough to support an
award of punitive damages, the fact that the "decision to terminate was made in an unprofessional
manner" and was "conceived in frustration and consummated in anger" constituted a basis for
punitive damages. !d. ''When parties enter into a contract, they assume not only the contractual
duties imposed by their agreement, they assume a duty to act in good faith. If a party breaches its
duty to act in good faith, it may be liable for not only the usual damages resulting from the breach,
but also punitive damages." Id. Additional factors may also demonstrate the extreme deviation
from the standards of reasonable conduct, such as:
(1) the presence of expert testimony; (2) whether the unreasonable conduct actually
caused harm to the plaintiff; (3) whether there is a special relationship between the
parties, as in the Garnett insured-insurer relationship; (4) proof of a continuing course
of oppressive conduct; and (5) proof of the actor's knowledge of the likely
consequences of the conduct.
Id. While no concrete formula for an award of punitive damages will control, the discretion of the
trial judge will continue to be exercised within the[se] general advisory guidelines laid down by this
Court in the past. Jones v. Panhandle Distributors, Inc., 117 Idaho 750, 792 P.2d 315 (1990); see also
Chenry v. Palos Verdes Inv. Corp., 104 Idaho 897, 665 P.2d 661 (1983).
Here, Petra's unreasonable and willful conduct in breaching the parties' Agreement warrants
the addition of a claim for punitive damages. See Affidavit of Thoedore w: Baird, Jr.. As the Baird
Affidavit establishes, Petra repeatedly demonstrated willful and fraudulent conduct that was an
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extreme deviation from the reasonable conduct required from a construction manager.1 Id. Thus,
while the City has a reasonable likelihood to establish Petra's fraudulent conduct at trial, the City
also has a reasonable likelihood to establish evidence at trial supporting a claim for punitive damages
based upon Petra's extreme deviation from its contractual obligations in breaching the Agreement.
IV. CONCLUSION
For the reasons set forth herein, the City respectfully requests leave of the Court to add a
claim for punitive damages pursuant to Idaho Code § 6-1604 and add the additional causes of action
as set forth in its First Amended Complaint, attached as Exhibit A to the City's Motion.
DATED this 1st day of April, 2010.
TROUT. JONES. GLEDHILL. FUHRMAN.
GOURLEY, P.A.
By:
Kim]. Trout
Attorneys for Plaintiff
1 In addition, the fact that Petra expressly contracted to take upon itself a fiduciary duty in relation to the
Project further solidifies the willful, fraudulent and unreasonable conduct demonstrated by Petra on the
Project.
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE CITY OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff,
v.
PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
STATE OF IDAHO)
) :ss
County of ADA )
Case No. CV OC 09-7257
AFFIDAVIT OF THEODORE W. BAIRD,
JR. IN SUPPORT OF PLAINTIFF'S
MOTION FOR LEAVE TO FILE FIRST
AMENDED COMPLAINT AND ADD
CLAIM FOR PUNITIVE DAMAGES
PURSUANT TO IDAHO CODE § 6-1604
THEODORE W. BAIRD, JR. , being duly sworn upon oath, deposes and says:
1. I am at least eighteen (18) years of age and am competent to testify regarding the
matters set forth herein.
2. I am the Assistant City Attorney, for the Plaintiff the City of Meridian ("City") in this
matter, and I make the following statements based upon my own personal knowledge.
3. On or about August 1, 2006, the City and Petra entered into a written contract
("Construction Management Agreement") for construction management services concerning the
AFFIDAVIT OF THEODORE W. BAIRD, JR.IN SUPPORT OF PLAINTIFF'S MOTION FOR
LEAVE TO FILE FIRST AMENDED COMPLAINT AND ADD CLAIM FOR PUNITIVE DAMAGES
PURSUANT TO IDAHO CODE § 6-1604 - 1
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construction of the Meridian City Hall Facility ("Project"). A true and correct copy of the
Construction Management Agreement is attached to the Complaint filed in this matter.
4. During the course of the discovery which has occurred in this case, the City as
Plaintiff, and I, in my position as the Assistant City Attorney have come into possession of facts by
way of documentary evidence and testimony which supports the City's claim for punitive damages.
5. Petra made certain misrepresentations of fact to the City concerning the Project
including, but not limited to:
a. That the Maximum Price for the Project was established at $12.2 Million
Dollars in the Construction Management Agreement, however Petra knew that the $12.2
Million Dollars would be exhausted prior to the tenant improvements. Attached hereto as
Exhibit "A" is a true and correct copy of an email the City is in possession of from Pat
Kershisnik, a past employee of Petra, which states that Petra knew, before the execution of
the Construction Management Agreement, that the $12.2 Million Dollars would be
exhausted before the completion of the core and shell for the building project.
b. Attached hereto as Exhibit "B" is a true and correct copy of the applicable
portion of the deposition transcript of Jerry Frank, the President of Petra Incorporated,
wherein he testifies that he never believed there to be a maximum price for the project, and
that Petra always treated the project as a cost plus a fee project;
c. That Petra represented it would conform its conduct to the requirements of
the Agreement but acted in a manner that was inconsistent with its representation. As an
example, pursuant to the Construction Management Agreement, Petra agreed to prepare a
written report to be presented to the City in which it was required to provide its analysis of
the City's "Owner's Criteria" and thereafter obtain written approval from both the City and
LCA Architects, the City's architect, on the substance of the report. Petra not only never
AFFIDAVIT OF THEODORE W. BAIRD, JR.IN SUPPORT OF PLAINTIFF'S MOTION FOR
LEAVE TO FILE FIRST AMENDED COMPLAINT AND ADD CLAIM FOR PUNITIVE DAMAGES
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prepared the report, but it represented to the City in March 2007 in Application and
Certificate for Payment No. 005, that it had fully complied with all of its duties contained in
the Development Strategies Phase of the Construction Management Agreement, including
the preparation of the report and the obtaining of the written agreement regarding its
substance, and sought and received payment from the City based upon that false
representation. Attached hereto as Exhibit "e" and fully incorporated herein by this
reference are the applicable pages from Application and Certificate for Payment No. 005.
d. That Petra represented it would conform its conduct to the requirements of
the administration of the Prime Contracts but acted in a manner that was inconsistent with
its representation. For example, Petra was charged with the contractual duty and
responsibility to identify and enforce contract schedule completion dates by each Prime
Contractor. With respect to TMC, the Prime Contractor charged with performing the
masonry work on the Project, the Prime Contract called for a substantial completion date of
December 21, 2007. Attached hereto as Exhibit "D" and fully incorporated herein by this
reference is that Prime Contract between the City of Meridian and TMC, Inc. Petra, instead
of actually measuring the substantial completion date in accord with the terms of Exhibit
"D", arbitrarily and unilaterally sought modification of the substantial completion date to
August 28, 2008, by misrepresenting to the City, in writing, that the actual contractual
substantial completion date was August 28, 2008. Attached hereto as Exhibit Nos. "E",
"F" and "G" are true and correct copies of Contract Change Order Nos. 1, 2, and 3,
respectively, for the Prime Contractor, TMC, Inc. In Exhibit Nos. "E", "F", and "G" the
Increase/Decrease in calendar days were all "NONE" in each of the Contract Change
Orders; however Petra misrepresents the Substantial Completion Date in Exhibit "G" to be
August 28, 2008. The City relied on Petra's misrepresentation in approving Exhibit "G,"
AFFIDAVIT OF THEODORE W. BAIRD, JR.IN SUPPORT OF PLAINTIFF'S MOTION FOR
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